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CANADA: THE STATE OF THE FEDERATION

José WOEHRLING

SUMMARY: 1. The creation of Canada: the reasons for the choice of a
federal system. 11. The “asymmetrical” nature of canadian federa-
lism. 111. A strongly centralized division of powers under the Constitu-
tion Act, 1867. IV. The evolution towards a more decentralized fede-
ral structure as a consequence of the role of the Judicial Committee of
the Privy Council (1867-1949). V. The return to a more expansive
view of the federal powers: the role of the Supreme Court of Canada
since 1949. V1. Federal financial relations: the federal spending po-
wer-equalization. VIL. Intergovernmental relations: cooperative fe-
deralism. VIIL. Issues relating to the structure and functioning of ins-
titutions at the national level. 1X. The changing relationship between
Québec and english Canada. X. Selected bibliography.

1. THE CREATION OF CANADA: THE REASONS FOR THE CHOICE
OF A FEDERAL SYSTEM

The Canadian federation was created in 1867. At that time, several
semi-autonomous British colonies felt the need to unite into a larger en-
tity, mainly in order to respond to economic problems. A few years be-
fore, the United States had denounced the Reciprocity Treaty (a kind of
free trade agreement) that had been in force for 12 years with the Cana-
dian colonies. That decision had the effect of restricting access to the
American market for the Canadian exports. As a consequence, the Cana-
dian colonies were faced with the necessity to develop trade amongst
themselves along East-West lines.

1 On the reasons leading to Confederation, see: Careless, J. M. S., 4 Story of Chal-
lenge (rev. ed.), Toronto, McMillan, 1970, 230-249; Creighton, Donald, The Road to
Confederation, Toronto, McMillan, 1964.
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Another reason that motivated the colonies to unite was the need to find
a more satisfying solution to the relations between the French-speaking
Catholic majority in Lower Canada (which was to become the province of
Quebec) and the English-speaking Protestant majority of Upper Canada
(nowadays Ontario). One must remember that the territory now compris-
ing Quebec and Ontario had been part of the colony of New France until
the British conquest in 1759. After the Conquest, the British had tried to
assimilate the French-speaking population but without success. At the time
of Federation, French speakers still formed the overwhelming majority in
Quebec and one third of the whole population of what was to become Can-
ada. English-speaking Upper Canada and French-speaking Lower Canada
had been united in 1840 in a single political entity: the United Province of
Canada. In 1867, that province was again divided into two separate prov-
inces, Ontario and Quebec.

Given the degree of autonomy attained by the colonies at that time in
their relation with the Imperial government, any new constitution had to
be the result of a consensus between Canadians themselves, even if the
resulting arrangements needed still to be formally enacted in an Act of
the Imperial Parliament at Westminster.

Out of three pre-existing colonies, the British North America Act, 1867
(its present title is Constitution Act, 1867)* created four provinces, namely
Ontario, Quebec, New-Brunswick and Nova-Scotia. The other six prov-
inces and the three territories have been admitted or created at later points
in time. Yet, to a considerable degree, the negotiations leading to the adop-
tion of the Constitution were conducted as discussions between the
Anglophone majority and the Francophone minority. This historical fact
soon gave rise to the “compact theory” under which the 1867 Constitution
must be seen as a compact —or contract— between two founding peoples,
and thus should not be modified without the consent of both original par-
ties. A similar idea was later expressed by reference to the “duality princi-
ple”, a concept meaning that major decisions affecting the nature of the
Constitution must receive the assent of the two main linguistic groups. One
variation of the duality principle has been invoked by the Province of Que-
bec as justifying a constitutional convention that guarantees it a veto power
over any amendment of the Constitution. In Quebec’s view, such an argu-
ment was supported by the fact that 90% of all Francophone in Canada

2 30 & 31 Victoria c. 3 (U.K.).
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now reside in the Province of Quebec. However, this claim was rejected by
the Supreme Court of Canada in 1982 and, in the same decision, the Court
confirmed that the new Constitution Act, that had been adopted in 1982
against Quebec’s staunch opposition, nevertheless fully applied to Que-
bec.> On a more general level, the political context has changed in ways
that make it more difficult today for Canadians outside of Quebec to accept
arguments or arrangements based on the concept of national duality: the
adoption in 1970 of the federal multiculturalism policy, the entrenchment
in 1982 of a constitutional Charter of Rights centered on individual rights,
and the claims of the First Nations for recognition have all contributed to
delegitimize the idea of two founding nations. To many Canadians outside
of Quebec the francophone population of Quebec now appears to be a mi-
nority among other minorities, rather than one of the two founding
peoples.

II. THE “ASYMMETRICAL” NATURE OF CANADIAN
FEDERALISM

While the “compact theory” and the concept of “duality” have never
been fully accepted by all Canadians, it is nonetheless a historical fact that
federalism was in large part adopted in Canada as a way of accommodating
the Francophone majority in Quebec. The federal division of powers was
arranged in such a way as to grant to all the provinces the powers that Que-
bec in particular needed to protect its distinct identity, deriving from the
fact that the majority of its population was Francophone and Roman Cath-
olic instead of Anglophone and Protestant, and that it was governed by a
Civil law tradition instead of the Common law in matters pertaining to pri-
vate legal relations. Indeed, the provinces were endowed with the exclu-
sive power over, in particular, “property and civil rights”, education, mu-
nicipal institutions, the administration of justice in the province, the
solemnization of marriage and, more generally, “all matters of a... local or
private nature in the province”.* As well, the provinces were given a signif-

3 Patriation Reference (Re Resolution to Amend the Constitution), [1981] 1 S.C.R.
753; Quebec Veto Reference (Re Objection by Quebec to Resolution to Amend the Con-
stitution), [1982] 2 S.C.R. 793.

4 Constitution Act, 1867, s. 92.
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icant input into agriculture and immigration policy, which are concurrent
jurisdictions with federal primacy.’

Canada is not the only example where federalism has been retained to
protect one or several national minorities. Switzerland, India, Malaysia,
and more recently Belgium, Spain and Russia are other prominent exam-
ples of multinational countries that have adopted federal or quasi-federal
arrangements in order to accommodate the national aspirations of minor-
ities. However, one defining feature of the Canadian situation, as op-
posed for example to the cases of Switzerland, Belgium or Spain, is that
only one federal subunit, Quebec, serves as a vehicle for a self-governing
national minority. The nine other provinces simply reflect regional divi-
sions within English-speaking Canada. This asymmetrical reality ex-
plains that French-and English-speaking Canadians have two very differ-
ent comprehensions of federalism.

For Francophone Quebeckers, the Quebec provincial legislature is the
only legislative body in which they form a majority and are thus in a position
to control the decisions. On the other hand, only about 25% of the members
of the federal Parliament in Ottawa are elected from Quebec. Quebec mem-
bers of Parliament can thus be outvoted on every question by an English-Ca-
nadian majority. Hence, many Quebeckers consider the provincial govern-
ment as their only true “national” government and they tend to oppose any
diminution in its powers. Rather, they have been persistently asking for a
significant expansion of provincial jurisdictions. Conversely, English-Cana-
dians form the majority in every other provincial legislature, as well as in the
federal Parliament. They are naturally inclined to see the federal government
as their “national” government because it represents the interests of the
whole of Canada. English-Canadians therefore have a tendency to oppose
any diminution in the authority of the central government. At the same
time, they will approve initiatives of the central government —for example
in matters of health or education— even when these policies encroach
upon areas of provincial jurisdiction, resulting in a diminished provincial
autonomy.

This opposition between the constitutional aspirations of Quebec on the
one hand, and English Canada on the other could be accommodated by a
sufficient dose of asymmetry in the federal structure, certain responsibili-
ties being exercised by the provincial government for Quebec, and by the

5 Constitution Act, 1867, s. 95.
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federal government for the rest of Canada. In fact, a number of asymmetri-
cal arrangements of this kind have existed since the beginning of the
1960’s. For example there exists an Canada Pension Plan and a separate
Quebec Pension Plan. However, in the last 15 years, English-Canada has
been very resistive to any addition of new elements of asymmetry, as well
as to any formal recognition of Quebec’s distinct character. This opposi-
tion to a “special status” for Quebec has been justified by invoking a dou-
ble principle of equality: equality of all provinces, on the one hand, and
equality of all Canadians, on the other. And yet, equality does not require
the same treatment for people or communities in different situations. The
province of Quebec embodies the desire of it French-speaking majority to
remain culturally distinct and politically self-governing, while the other
provinces serve as regional divisions of a single national community.
Thus, some form of differential treatment would be justified by the differ-
ences existing in the two situations. Actually, the refusal of English Can-
ada to accept that point of view seems to be explained by the denial, by
most English-speaking Canadians, of the fact that Quebeckers form a sepa-
rate national community within Canada, and that Canada is a multinational
federation.

III. A STRONGLY CENTRALIZED DIVISION OF POWERS UNDER
THE CONSTITUTION ACT, 1867

When discussions began on the project to create the Canadian state,
English-Canadian leaders would have preferred a unitary state with one
level of government, dominated by an English-speaking majority. How-
ever, representatives for Quebec insisted that the future Canadian polity
should be a federal union in which Francophones would at least form the
majority in one constituent state, and in this way retain the control over their
destiny in certain areas considered critical for their particular identity.® In the
end a compromise was reached. The Constitution of 1867 established a very
centralized federation and, what is more, contained certain unitary mecha-
nisms under which the provinces were subordinate to the central govern-
ment rather than co-ordinate with it. The most striking of these unitary fea-
tures was the power of the federal executive to “disallow” —that is to

6 Ajzenstat, Janet et al. (eds.), Canada’s Founding Debates, Stoddart Publishing Co.
Ltd., 1999.
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nullify— any provincial statute within one year of its enactment, not only
because of an alleged unconstitutionality, but also when the federal gov-
ernment considered the statute unjust or unwise. This federal disallowance
power has been used, with a diminishing frequency, until the end of the
1930’s. Later on, it has fallen into disuse while never being formally re-
pealed. Today, its use by Ottawa would be considered as contrary to a con-
vention of the Constitution and to the federal principle. Most of the other
unitary features of the 1867 Constitution have also been neutralized, either
by political usage or by judicial re-interpretation of the relevant provi-
sions. However, certain constitutional characteristics that are difficult to
reconcile with the federal principle have never been corrected. Members of
the Canadian Senate are still appointed by the federal executive,’ instead
of being popularly elected or selected by the provincial governments, the
Senate thus being in no position to play the role of a federal second cham-
ber. Members of the Supreme Court are still appointed by the same federal
government, without any role given to the provinces, thus tarnishing the
image of the Court as an impartial umpire of federalism. I will return later
to these two topics.

Regarding the division of legislative powers, the framers of the 1867
Constitution clearly wanted to establish a high degree of centralism.® One
reason for this option was the desire to avoid what was considered to have
been the mistake made by the framers of the United States Constitution in
giving to much powers to the States. While in the United States the residu-
ary powers belonged to the States, in Canada they were given to the Fed-
eral Parliament. The same is true for powers over criminal law and bank-
ing. The Canadian Parliament was also endowed with all the legislative
powers needed to regulate the economy. In particular, the federal com-
merce power was expressed in a wider fashion than in the United States
Constitution. While Congress received a restrictively defined power to
regulate commerce “with foreign nations, and among the several states”,
the Canadian Parliament was given jurisdiction over “the regulation of
trade and commerce”, the words used containing no qualification.” Parlia-
ment also received all the important taxing and borrowing powers, as well
as the power necessary to carry out Canada’s treaty obligations even if the

7 Constitution Act, 1867, s. 24.
8 Constitution Act, 1867, s. 91-95, 101 and 132.
9 Constitution Act, 1867, s. 91(2).
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matter was otherwise in provincial jurisdiction.!® Finally, in the opening
words of section 91 of the Constitution Act, 1867, Ottawa was given a gen-
eral lawmaking authority enabling the national Parliament “...to make
laws for the Peace, Order and Good Government of Canada...”. Indeed,
the balance was so heavily weighted in favor of the national government
that a prominent scholar affirmed that in 1867 Canada was only a

“quasi-federation”.!!

IV. THE EVOLUTION TOWARDS A MORE DECENTRALIZED FEDERAL
STRUCTURE AS A CONSEQUENCE OF THE ROLE OF THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL (1867-1949)

Ironically, while the United States was created as a decentralized feder-
ation, but has over time become one of the more centralized, Canada in
contrast was created as a strongly centralized federation, but has later
evolved toward a much more decentralized condition. The explanation for
this seeming paradox is twofold. First, since no federal unit in the United
States has served as a political instrument for a national minority, central-
ization has not been opposed as constituting a threat to anyone’s national
identity. By contrast, centralization in Canada has been forcefully resisted
by Quebec as a menace to its national aspirations. Second, while in the
United States the Constitution was interpreted by the Supreme Court,
which acted during the critical formative period as an agent of na-
tion-building, enlarging the powers of Congress, in Canada the final inter-
preter of the Constitution was until 1949 the Judicial Committee of the
Privy Council, a Court situated outside of the Canadian legal and political
system.

The Judicial Committee of the Privy Council, composed of British
judges who were also members of the House of Lords, acted as final court
of appeal for countries of the British Empire and later of the Common-
wealth. The Canadian Parliament could have abolished all appeals to the
Judicial Committee immediately after 1931,'? but because of opposition
by the provinces, to whose interests the Committee had proved favorable,

10 Constitution Act, 1867, s. 132.

Il Wheare, Kenneth C., Federal Government, 4th ed., Oxford, Oxford University
Press, at p. 20.

12° Under the authority of the Statute of Westminster, 1931, 22 Geo. V, ¢. 4 (U.K.).
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the civil appeals were abolished only in 1949. Indeed, the Judicial Com-
mittee proved very sensitive to provincial rights, and also to the special po-
sition of Quebec. Its accumulated decisions had the effect of increasing
significantly the constitutional position of the provinces, first by removing
their subordinate status and elevating them to coordinate status with the
central government, and second by giving a restrictive construction to
some of the main federal powers (in particular the commerce power, the re-
siduary power and the treaty implementation power) and a generous inter-
pretation to the principal provincial power (the power over property and
civil rights). In this way, the Committee interpreted the highly centralized
federal structure set out in the Constitution in a decentralizing fashion, al-
locating many of the most important responsibilities to the provinces and
thus frustrating in good part the intentions of the framers. This attitude was
of course much denounced at the time by advocates of a strong central gov-
ernment but more recent assessments of the Committee’s influence have
been more positive.'?

The treatment given by the Judicial Committee to the Canadian federal
commerce clause is not the only illustration, but can serve as a good exam-
ple of the constitutional approach taken by that body, and it offers an inter-
esting parallel with the situation in the United States. While the American
Supreme Court has given the commerce power of Congress a much
broader scope than was intended by the framers, the opposite has been true
in Canada. Although the text of the Canadian Constitution did not limit the
commerce power of Parliament to international trade and trade among fed-
eral units, as was the case in the American constitution, the Judicial Com-
mittee precisely read such a limitation into the relevant provision. The pre-
vailing reason for this construction was the very large scope the
Committee had already given previously to the most important provincial
legislative power, over “property and civil rights”, which was interpreted

I3 No less an authority than former Prime Minister Pierre-Elliot Trudeau wrote in
1968, when he was still a constitutional law professor: “It has long been a custom in Eng-
lish Canada to denounce the Privy Council for its provincial bias; but it should perhaps
be considered that if the law lords had not leaned in that direction, Quebec separatism
might not be a threat today: it might be an accomplished fact”: Trudeau, Pierre Elliott,
Federalism and the French Canadians, Toronto, Mcmillan of Canada, 1968, at p. 198.
For a positive assessment of the Committee’s influence on the Canadian Constitution,
see also: Cairns, Alan C., “The Judicial Committee and its Critics” (1971) 4 Canadian
Journal of Political Science 301.
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as bestowing on the Provinces the authority to legislate on all forms of le-
gal rights possessed by persons within the province. The Committee then
gave a narrow interpretation to the federal power over “trade and
commerce” so it did not overlap with the provincial power. The result was
that the Judicial Committee limited the reach of the federal commerce
power to two dimension or “branches”: (1) international and inter-provin-
cial trade and commerce (intra-provincial trade coming under the jurisdic-
tion of the provinces); (2) general regulation of trade affecting the whole
country.' Furthermore, the Judicial Committee effectively sterilized the
second branch of the federal commerce power by refusing to give it any
real effect, and in relation to the first branch refused to apply the kind of
functional and economic test that has been used by the United States Su-
preme Court. This meant that the Committee still refused to recognize ju-
risdiction to the Federal Parliament even when matters of local trade and
commerce were inextricably bound up with international or inter-provin-
cial trade. The Committee preferred to apply a formal test of a legal nature
in deciding that exclusive provincial jurisdiction was established as soon
as “contractual relations entirely within a Province” were involved. As a
consequence, in Canada such matters as the regulation of insurance and
other businesses, of labor standards and relations and of the marketing of
natural products have been found to be mainly under provincial jurisdic-
tion. In contrast, in the United States the commerce clause has justified a
strong federal presence in all those fields.!*

The Judicial Committee also curtailed the Federal Parliament’s power
respecting the implementation of international treaties. In 1867 Canada
was still a British dominion, and until the end of the 1920°s treaties were
concluded on behalf of Canada by the Imperial government. Section 132
of the Constitution Act, 1867 endowed the Federal Parliament with the au-
thority to enact any legislation necessary to implement these “Imperial
treaties” by incorporating their provisions into the domestic law of Can-
ada, even when the matter was under exclusive provincial jurisdiction.
When Canada became a sovereign state, it was clear that the power to enter

14" Citizen’s Insurance Co. v. Parsons, (1881) 7 App. Cas. 96.

15 On the construction given by the Judicial Committee to the Canadian commerce
clause, see in particular: Monahan, Patrick, Constitutional Law, 2d ed., Toronto, Irwin
Law, 2002, at 280 seq.; Hogg, Peter W., Constitutional Law of Canada, looseleaf, To-
ronto, Carswell, 1997, chapters 20 and 21.
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into (conclude) treaties would now be exercised by the federal executive,
irrespective of the subject matter. At the same time, the federal government
expected section 132 to receive a dynamic construction, keeping the power
to implement all treaties to the Federal Parliament. However, the Judicial
Committee decided in the 1937 Labour Conventions case that the legisla-
tive authority to implement treaties was divided between Parliament and
the provincial legislatures according to their respective jurisdictions.'® The
main reason given by the Judicial Committee for adopting this view was
the necessity to protect provincial autonomy, in particular Quebec’s juris-
diction over private law. Indeed, the opposite solution would have pro-
vided the Federal authorities with an easy excuse to invade any provincial
jurisdiction on the pretext of implementing an international agreement.

This solution has of course created certain difficulties for the federal
government when it wants to conclude a treaty. The Canadian Constitution
does not contain any mechanism allowing the central government to com-
pel a recalcitrant Province to implement a binding treaty affecting provin-
cial matters. The solution to the problem has generally been for Ottawa to
obtain from the provinces, before concluding such an agreement, the as-
surance that they will do their part at the implementation stage.

V. THE RETURN TO A MORE EXPANSIVE VIEW OF THE FEDERAL
POWERS: THE ROLE OF THE SUPREME COURT
OF CANADA SINCE 1949

The decision in the Labour Conventions Case so displeased the federal
government that it finally decided to abolish all appeals to the Judicial
Committee in 1949. As a consequence, from then on the Supreme Court of
Canada was free to move away from the precedents established by the Ju-
dicial Committee, and it was generally expected that it would expand the
major federal powers. However, until now there has been no wholesale re-
jection or modification of the main lines of the Committee’s decisions but
rather some progressive expansion of federal legislative jurisdiction.

One of the areas in which the Supreme Court has moved away from the
decisions of the Judicial Committee and increased federal jurisdiction is
that of the trade and commerce power. First, the Supreme Court is more
willing than the Judicial Committee to recognize federal jurisdiction on

16 Attorney General for Canada v. Attorney General for Ontario, [1937] A.C. 326.
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intra-provincial transactions when it can be shown that they are “necessar-
ily incidental” to inter-provincial or international trade and commerce.'”
Second, the Supreme Court has revivified the second “branch” of the com-
merce power that had been left dormant by the Judicial Committee, the
“general regulation of trade affecting the whole country”. A federal legis-
lation can be supported as a “general regulation of trade” if it is concerned
with trade as a whole rather than with a particular industry or commodity,
if it is of such a nature that provinces alone or jointly would be constitu-
tionally incapable of passing such an enactment and, finally, if failure to
include one or more provinces or localities in the scheme would jeopardize
its successful operation in other parts of the country. It is not necessary that
all criteria be met, the main consideration being whether the federal statute
addresses a genuinely national economic concern and not just a collection
of'local ones. To give an example of the application of this test, federal leg-
islation regulating anti-competitive practices has been upheld in its appli-
cation not only to international and inter-provincial trade, but also to
intra-provincial transactions. The Court considered that the negative ef-
fects of anti-competitive practices transcended provincial boundaries and
that ensuring a competitive economy was an issue of national importance
rather than a purely local concern. Restricting the application of the federal
legislation only to international and inter-provincial trade would have ren-
dered it ineffective.'s

This double expansion of the federal jurisdiction over trade and com-
merce is considered by most commentators as supporting the constitu-
tional validity of the legislation adopted by Parliament to implement the
Canada-U.S. Agreement and North American Free Trade Agreement. Ac-
tually, this legislation has never been challenged in court. In so far as the
implementing federal legislation has an effect on matters falling within
provincial jurisdiction, such an effect would be considered as merely inci-
dental to the main purpose of the acts that is international trade. It can also
be argued that the federal Parliament’s authority to implement interna-
tional trade agreements flows from the second branch of the trade and
commerce power, the “general regulation of trade affecting the whole

17" Caloil Inc. v. Attorney General for Canada, [1971] S.C.R. 543.

18 General Motors of Canada Ltd. v. City National Leasing, [1989] 1 S.C.R. 641. For
a comment and critique of this decision, see: Leclair, Jean, “The Supreme Court of Can-
ada’s Understanding of Federalism: Efficiency at the Expense of Diversity” (2003) 28
Queen’s Law Journal, 411, at 425 seq.
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country”, because the implementation of such an agreement is a national
concern, and the failure or one or more provinces to comply would jeopar-
dize the entire scheme.'” Thus, the experience with the FTA and NAFTA
(as well as with the World Trade Organization) has demonstrated that the
rule adopted by the Judicial Committee of the Privy Council in the Labour
Conventions Case does not prevent Canada from entering into comprehen-
sive trade agreements. As for other fields of international relations, if the
federal government wishes to enter into treaties whose subject is under
provincial jurisdiction, like education for example, it must negotiate with
the provinces in order to secure their necessary collaboration for the
implementation of those agreements into Canadian domestic law.

The re-interpretation of the federal commerce clause is not the only area
in which the federal authority to regulate the economy has been expanded by
the Supreme Court. Important cases have recognized that Parliament has the
necessary authority to enact legislation designed to sustain and to promote
the proper functioning of the Canadian economic union.?® Such a federal au-
thority finds its source in the various features of the Constitution that are de-
signed to foster economic integration (one such feature is section 6 of the
Canadian Charter of Rights and Freedoms contained in the Constitution Act,
1982,%! which guarantees the inter-provincial mobility of citizens and per-
manent residents). Leading commentators are of the opinion that under this
authority Parliament can legislate to eliminate trade barriers and restrictions
on the free movement of persons, goods, services and investments across
provincial boundaries, as well as to provide rules for the mutual recognition
of standards and regulations by provinces. However, the positive harmoni-
zation of provincial measures affecting internal trade would still require vol-
untary measures and cooperation between the provinces.?

Finally, the Supreme Court of Canada has in recent years expanded
the federal power over criminal law beyond the limits that had been set
by the Judicial Committee of the Privy Council. Under the case law of the
Committee, a valid criminal law had to combine a prohibition with a pen-

19" On this topic, see: Monahan, P., op. cit., pp. 299-302.

20 Morguard Investments Ltd. v. De Savoye, [1990] 3 S.C.R. 1077; Hunt v. T & N
PLC, [1993] 4 S.C.R. 289.

21 Constitution Act, 1982, enacted by the Canada Act, 1982 (U.K.) 1982, c. 11,
Sched. B. The Canadian Charter of Rights and Freedoms forms Part I (s. 1-34) of the
Constitution Act, 1982.

22 Monahan, P., op. cit., at pp. 303-309.
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alty in support of a typically criminal purpose. In contrast, the Supreme
Court of Canada has allowed the criminal law to be used to ban advertise-
ment for tobacco products, whose manufacture, sale, and possession re-
main perfectly legal;*® and to control firearms through a requirement to
register all firearms and to license all firearms owners.?*

An examination of the Supreme Court’s positions on the division of
powers clearly shows that the Court’s vision of federalism is generally pre-
mised on considerations of economic efficiency and functional effective-
ness. Of course, such a vision favors in the long-term centralism as op-
posed to decentralization and provincial autonomy.”® Appraisal of the
positions of the Supreme Court on the division of powers is quite con-
trasted depending on whether it comes from English-Canada or from Que-
bec. In English Canada, the Supreme Court’s work is generally considered
as meeting adequately the needs of Canada’s evolution as a nation and as
maintaining an acceptable balance between the central government and the
provinces.?® By contrast, in Quebec there is a widely held view that the ex-
pansion of federal powers, if continued in the future along the same lines,
will endanger Quebec’s provincial autonomy.?” As we have seen, these
diverging comprehensions are explained by the differences in the very
conceptions of federalism held by Quebeckers and by English-Canadians
respectively. Quebeckers see provincial autonomy as a means to preserve
their distinct identity and political self-government; hence they want to
protect it against any federal encroachment. English-Canadians, on the
other hand, conceive of federalism more as a system of dividing powers in
the most efficient way between two levels of government; if they can be
convinced that administrative or economic efficiency, or national harmo-
nization, require greater centralization, they will accept a weakening of
their provincial governments’ powers without to many qualms.?

23 RJR-MacDonald Inc. v. Attorney General for Canada, [1995] 3 S.C.R. 199.

24 Reference re Firearms Act (Can.), [2000] 1 S.C.R. 783.

25 Leclair, 1., loc. cit. 445 et seq.

26 See for example: Hogg, Peter W., “Is the Supreme Court Biased in Constitutional
Cases ?” (1979) 57 Canadian Bar Review 721.

27 See for example: Frémont, Jacques, “La face cachée de I’évolution contemporaine
du fédéralisme canadien”, in Gérald Beaudoin et al. (ed.), Federalism for the Future: Es-
sential Reforms, Montreal, Wilson & Lafleur, 1998, at 45 seq.

28 On the diverging comprehensions of federalism, see: Simeon, Richard E., “Crite-
ria for Choice in Federal Systems” (1989) 8 Queen’s Law Journal 131.
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At any rate, judicial interpretation of the division of powers is no longer
the most important factor in the evolution of Canadian federalism. The
equilibrium between centralization and decentralization is increasingly de-
termined by the financial relations between both levels of government and
by the instruments they use for the collaboration and coordination of their
policies.

VI. FEDERAL FINANCIAL RELATIONS: THE FEDERAL SPENDING
POWER-EQUALIZATION

1. The federal spending power

The framers of the Constitution Act, 1867 were convinced of the neces-
sity of entrusting federal authorities with the most important jurisdictions,
and logically bestowed upon them the major financial resources,. Con-
versely, they had given to the provinces much less financial range believ-
ing that it would suffice to meet what was considered their far lesser re-
sponsibilities. However, two factors have created an imbalance between
the province’s expenditure responsibilities and their financial resources.
First, as we have already seen, the decisions of the Judicial Committee did
broaden the jurisdictions of the provinces and narrow those of the federal
government with respect to matters of economics, trade and social policy.
Second, the changed social and economic conditions that appeared in the
1930’s rendered some of the provincial policy areas, such as education,
health and welfare, immensely more expensive than before. The fact that
the financial means of the provinces do not match their enhanced responsi-
bilities has created a vertical financial imbalance that favors the federal
government, who has a greater capacity to raise and spend funds. By offer-
ing to provide all or part of the funding of programs under provincial juris-
diction, and by attaching conditions to the receipt of such money, the fed-
eral government has been able to intervene in areas that are under
constitutionally exclusive provincial jurisdiction (it has been estimated
that as much as 35% of all federal spending occurs in such areas). Some
funding is unconditional (although it still has to be spent by the province in
a particular domain), but in many cases federal funding is conditional on
the respect of certain standards imposed by the federal government. The
federal “spending power” has thus been used to encourage provinces to
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create or expand major shared-cost programs in the fields of education,
health care and social assistance, all areas under provincial jurisdiction but
in which the federal government has been able to impose its own rules or
standards (that may be contained in federal Acts such as the Canada Health
Act and the Canada Assistance Plan).?

The four main shared-cost programs established through the federal
spending power relate to post-secondary education (since 1951), hospital
and doctor services (respectively since 1958 and 1968) and social ser-
vices and income support (since 1966). In 1996, these programs were
joined in one single financial transfer: the “Canada Health and Social
Transfer”. The federal contribution to the CHST is made through a com-
bination of transferred tax points and cash grants, the withholding of all
or part of the cash-grant being the sanction against non-compliance by a
province with the federal conditions. Conversely, in so far as the federal
contribution takes the form of tax points, the federal government looses
some leverage because tax points cannot easily be taken back. As well,
the direct cost sharing has been eliminated in so far as the transfer in no
longer based on the actual spending, but on other factors like the GNP and
the provincial population.

On the positive side, the spending power has allowed the federal gov-
ernment to persuade the provinces to provide important services to the
population and to secure nation-wide standards of health, education, in-
come-security and other public services. On the negative side, the use of
the spending power can be viewed as disturbing the priorities of the prov-
inces and undermining their autonomy. Furthermore, the federal transfers
can be withdrawn unilaterally once a program has existed for a certain time
and has created expectations in the provincial population. This is precisely
what happened in Canada during the later years of the 1980’s and the first

29 For a comparative perspective on the federal spending power in Canada and in
other federations, see: Yudin, David W. S., “The Federal Spending Power in Canada,
Australia and the United States”, (2001-2002) 13 National Journal of Constitutional
Law, 437; Watts, Ronald L., “Federal Financial Relations: A Comparative Perspective”,
in Lazar, Harvey (ed.), Canada: The State of the Federation 1999/2000 — Toward a New
Mission Statement for Canadian Fiscal Federalism, Montreal & Kingston, McGill-
Queen’s University Press, 2000, 371. On fiscal federalism in Canada, see: Hobson, P. &
St-Hilaire, F., Reforming Federal-Provincial Fiscal Arrangements: Towards Sustainable
Federalism, Montréal, Institute for Research in Public Policy, 1994; Perry, D. B., Fi-
nancing the Canadian Federation 1867 to 1995: Setting the Stage for Change, Toronto,
Canadian Tax Foundation, 1997.
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half of the 1990’s. In order to reduce its huge deficits, the federal govern-
ment unilaterally diminished its contribution to many of the shared-cost
programs (“off-loading” so to say its deficit on the provinces), while at the
same time continuing to impose federal standards that were to be respected
by the provinces.

Traditionally, provinces have asked that three kinds of limitations be
imposed upon the federal spending power. First, the possibility for a prov-
ince to withdraw, or “opt-out”, of a program initiated by the federal gov-
ernment without being financially penalized. Second, that new programs
should only be created with a broad provincial consensus. And third, the
participation of the provinces in developing the principles and standards
they must apply in administering the programs (instead of the unilateral
imposing of such standards by the federal government). In 1999, the fed-
eral government and nine of the ten provinces, Quebec being the missing
one, have signed the “Social Union Framework Agreement” (or SUFA)
under which any new federal initiative respecting health, education or wel-
fare must receive the prior consent of a majority of provinces. As well, a
province opting-out of a new program will nevertheless receive its share of
federal funding, under the condition that it accepts to abide by the objec-
tives of the program and to submit to an “accountability framework”. Que-
bec has refused to sign the agreement because it did not contain an uncon-
ditional opting-out arrangement. Only such a provision would give a
province the possibility to use the federal financing for a venture of its own
choosing and, in that way, recover the freedom to set its own priorities. The
other reason for Quebec’s opposition is that the 1999 Agreement did not
put any limitation on the possibility for the federal government to use its
spending power by making direct financial transfers to individuals and to
subordinate provincial bodies like municipalities. In fact, since 1999, the
federal government has created a major program of scholarships for uni-
versity students (the Millennium Scholarship Fund) and has announced its
intention to offer financing to municipalities, while education and munici-
pal institutions are two fields under exclusive provincial jurisdiction.*

30 For an analysis of the SUFA, see: Poirier, Johanne, “Federalism, Social Policy and
Competing Visions of the Canadian Social Union”, (2001-2002) 13 National Journal of
Constitutional Law, 356; Richards, John, The Paradox of the Social Union Framework
Agreement, Toronto, C. D. Howe Institute, 2002 (available on www.cdhowe.org).
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It must be stressed that both federalist and sovereignist Quebec political
parties have for decades taken the same position on the federal spending
power: while they cannot deny its constitutional validity, they challenge its
political legitimacy. In their view, the only resolution to this problem is to
allow Quebec the right to opt-out unconditionally from all Canada-wide
programs within provincial jurisdiction. Such a solution has not been ac-
ceptable to the federal government under Prime Minister Chrétien, but
with a different leadership in Ottawa, some form of opting-out arrange-
ment may be adopted in the future.

In recent months, under the leadership of Quebec, provinces have begun
to ask for a more fundamental correction of the revenue/expenditure mis-
match through a reallocation of taxation powers, asking that the federal
government evacuate some tax room to be occupied the provinces. The
federal authorities continue to deny that there exists any vertical imbal-
ance. However, with the fiscal turnaround that took place in 1997, federal
revenues in excess of federal expenditures are again in the 30 percent
range and the Conference Board of Canada has concluded that there truly
is a vertical imbalance favoring Ottawa in the current fiscal regime, and
that this imbalance will widen in the future in the absence of structural
change. In October 2003, Canadian newspapers reported that the surplus
in the federal budget for 2002-2003 will be 7 billions and that between
1997 and 2003, the cumulative federal surpluses have reached 52 billions.
The end of the deficit era will probably see Ottawa use the spending power
in a more assertive way.

2. Equalization

As in most federations, there exists in Canada (since 1957) a compre-
hensive system of revenue sharing and fiscal equalization to reduce the
horizontal wealth imbalance between the richer and the poorer regions and
to ensure that all citizens wherever they reside are entitled to comparable
services without being subject to excessively different tax rates. The Cana-
dian system is based on the differential fiscal capacities of the provinces
and is achieved through federal transfers to the poorer provinces. Since
1982, the standard of equalization has been the average per capita fiscal
yield of five “representative” provinces: British Columbia, Saskatchewan,
Manitoba, Ontario and Quebec —a list that excludes Alberta, the largest
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recipient of revenue coming from non-renewable resources (gas and
oil)—. The recipient provinces currently would like Alberta to be factored
back in the average computation, which would of course increase the
amount of equalization and its cost for the federal government.

Equalization payments are totally unconditional; recipient provinces
are free to spend the funds on public services according to their own priori-
ties. In 2003-04, provinces will receive approximately $10.1 billion in
equalization payments from the federal government. Currently, eight prov-
inces qualify for equalization: that is all provinces except Ontario and Al-
berta.

As can be imagined, these complex fiscal and financial relations be-
tween the central government and the provinces, as well as the need to co-
ordinate their different policies, necessitate an ongoing intergovernmental
dialogue.

VII. INTERGOVERNMENTAL RELATIONS: COOPERATIVE
FEDERALISM

As in other federations, there exists a high degree of cooperation and co-
ordination between the central government and the Canadian provinces.
Financial and fiscal relations must be adjusted and renegotiated over time.
Governmental policies of both levels of government must be coordinated
to avoid negative reciprocal impacts and maximize synergy. Most of the
major social and economic problems can no longer be dealt with in an ef-
fective way by one single order of government. And while the Canadian
Constitution expressly assigns concurrent powers over only two jurisdic-
tional fields (agriculture and immigration), the Courts have adopted inter-
pretive doctrines (like the “double-aspect” doctrine) that tend to favor
overlapping or concurrent jurisdiction in many areas. Also, the need for
cooperation will grow as domestic policies become increasingly subject to
international standards, because international agreements entered into by
the federal government must be implemented by provincial legislatures
when their subject matters are within provincial jurisdiction. The negotia-
tion and implementing of the Kyoto agreement on climate change are a
good illustration.

With Canada having a parliamentary system of government based on
the Westminster model, political life in general is characterized, both at the
federal and at the provincial levels, by a predominance of the executive
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over the legislature. This feature marks also intergovernmental relations,
which are worked out by the executives and bureaucracies of the various
governments. There is a remarkable lack of involvement of either the Ca-
nadian Parliament or the provincial legislatures in the process. As a result,
major policy decisions are adopted behind closed doors, in intergovern-
mental forums where participants are all members of the executive —cabi-
net ministers of the federal and provincial governments—. These decisions
are later laid before the corresponding legislatures and ratified without any
possibility of change by the majority members under strict party disci-
pline. Therefore, cooperative federalism is subject to a major democratic
deficit. Furthermore, as Canadian senators are appointed by the federal
government —on a political patronage basis—, the Senate has no political
legitimacy and is in no position to provide for effective representation of
provincial governments or interests (I will return to this topic later). The
dominant role of the executive branches in intergovernmental relations ex-
plains why the system has been termed “executive federalism”.

The main institution of executive federalism is the First Ministers
Conference that meets annually and is composed of the federal Prime Min-
ister, the ten provincial Premiers and the leaders of the three Territories.
There are also regular meetings of the ministers in charge of departments
where there are overlaps in federal and provincial jurisdiction. Moreover,
there are regular meetings of officials in the federal and provincial bureau-
cracies, to whom executive power in both federal and provincial govern-
ments is often delegated (which would justify the label of “bureaucratic
federalism™).

In July 2003, Canada’s provincial Premiers and territorial Leaders
agreed to create a new inter-provincial/territorial body, the “Council of the
Federation”, to better manage their relations and ultimately to allow for a
more constructive and collaborative relationship with the federal govern-
ment. The Council met for the first time on October 24, 2003 in Quebec
City and was hosted by Quebec Premier Jean Charest. This initiative holds
some promise of establishing a basis for more extensive collaboration
among provincial and territorial governments. It will merit attention as it
develops in the future.

The small number of provinces (10) and Territories (3) keeps the num-
ber of participants to the intergovernmental process to an acceptable level
and ensures that each government has an influence on the result. However,
in all other respects there are great disparities in the respective influence
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and bargaining power of the respective provinces and territories. The two
geographically central provinces —Quebec and Ontario— have together
over three-fifths of Canada’s population and GDP. Ontario is the most
populous and wealthy province, with almost 30% of the population and the
largest industrial base. The four Atlantic Provinces (New-Brunswick,
Nova-Scotia, Newfoundland and Prince-Edward-Island) have together
only 7.7% of the national population and produce less than 6% of the total
GDP. Alberta has only 10% of the population but its rich oil and gas re-
serves give it an enhanced influence. The three northern territories (the Yu-
kon, the Northwest Territories and Nunavut) make up two-fifths of Cana-
dian territory but have only 0.3% of the Canadian population and
contribute 0.45% of the national GDP. The territories enjoy no constitu-
tional status and have legislative powers only delegated to them from the
federal government. The territories participate in intergovernmental con-
ferences, but without voting rights.

The distribution of the Canadian population among the provinces ex-
plains that Quebec and Ontario combined enjoy an absolute majority in the
elected House of Commons, and are thus in a better position to influence
the federal government and to impose their priorities on the other eight
provinces. For this reason, the smaller provinces have for more than two
decades called for a reform of the Canadian Senate that would give them a
majority in the second chamber and allow them to effectively counterbal-
ance the position of Ontario and Quebec in the House of Commons and in
the federal Cabinet.

With the problem of Senate reform, [ will now turn to the contentious is-
sues existing in relation to the structure and functioning of institutions at
the national Canadian level.

VIII. ISSUES RELATING TO THE STRUCTURE AND FUNCTIONING
OF INSTITUTIONS AT THE NATIONAL LEVEL

1. Senate reform

Senate reform has been the subject of a great deal of debate and a large
number of proposals for a very long time.*' Interest in the issue is explained

31 On this issue, see: Woehrling, José, “Cuestiones sobre la reforma del Senado en
Canada” (1993), Revista Vasca de Administracion Publica 125.
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by the fact that the less populous provinces, in particular in Western Canada,
see it as a way to obtain greater influence in the national political deci-
sion-making process. They send to few MPs to Ottawa to be able to wield an
influence comparable to that of the two most populous provinces, Quebec
and Ontario. In the late 1970’s they called for a reformed Senate modeled on
the German Bundesrat; but more recently they have turned to the so-called
“Triple-E” formula, referring to a Senate that is elected, equal and effective,
with each province represented by the same number of directly elected sena-
tors. This new Senate, which is inspired from the Australian model, would
have a democratic legitimacy equivalent to that of the House of Commons
and thus would be able to exercise comparable powers.

Currently, some of the smaller Canadian provinces are poorly over-rep-
resented or even under-represented in the Senate, which of course defeats
one of the reasons for the existence of a federal second chamber where fed-
eral units should have equality of representation, or at least weighted pro-
portional representation, with the intention that the smaller units be
over-represented. Most notable is the situation of British Columbia and Al-
berta. Their respective shares of the Canadian population and of the Senate
seats are, for British Columbia 13% to 5,7%, and for Alberta 10% % to
5,7%. If one adds up the percentages of the four Western provinces (British
Columbia, Alberta, Saskatchewan and Manitoba), it appears that with al-
most 30% of the population they have only 23.1% of the seats in the Senate.
On the other hand, with 9.2% of the population, the four Atlantic provinces
also have 23.1% of the seats in the Senate. It is easy to see why Western
Canada is so insistently advocating the model of the “Triple E” Senate.
Such a reform would almost double its representation in the Senate.

However, equality of Senate representation for all provinces would lead
to undemocratic. The six smallest provinces (the four Atlantic provinces,
Manitoba and Saskatchewan) would hold together 60% of the Senate seats,
while representing only 17.4% of the Canadian population. In addition, the
six least populous provinces are also the least wealthy and therefore the most
receptive to federal initiatives using the spending power. There would be a
risk that a Senate with equality of representation could become a rubber
stamp for federal inroads in provincial jurisdiction.

If one concludes that equality of representation is not suitable, the re-
maining option would be to increase the number of seats attributed to
Western Canada. But this would mean a reduction in seats for Ontario and
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Quebec. Ontario might accept, given that it is the most populous province
and therefore holds the largest number of seats in the House of Common.
Moreover, its relative share of Canada’s population is growing. But Que-
bec’s percentage of the Canadian population has been declining steadily
since 1867, and so has its representation in the House of Commons. As well,
the proportion of senators who represent Quebec has also declined since
1867, because of the admission or creation of new provinces and territories
(it has fallen from 33.3% to 23.1%). It therefore is unlikely that Quebec
would agree to a further reduction in its proportion of Senate seats, particu-
larly if the Senate would in the future exercise a greater influence than now.

At the present time, senators are appointed by the Canadian Prime Min-
ister, and appointments are almost always made on a political patronage
basis. Thus senators represent neither the people nor the governments of
the provinces. This lack of legitimacy, whether democratic or federative,
means that the Senate cannot really exercise the powers it is endowed with
in legislative matters, which are almost identical to those of the House of
Commons. Senate reform must thus aim at re-establishing more coherence
between senators’ powers and their political capacity to exercise those.

Direct popular election of senators seems to have widespread support in
English Canada. Although very democratic, this solution does however
have serious drawbacks within the context of a Westminster-style parlia-
mentary system, with responsible government and party discipline. A pop-
ularly elected Senate could be either too similar to the House of Commons,
which would make it redundant, or too different, which could result in a
confrontation between the two Houses and mutual neutralization. In any
case, party discipline would lead the senators to align along party lines
rather than in defense of the interests of the provinces or regions.

One of the best ways to guarantee that the loyalty of senators belongs to
the provinces they represent is probably to have them appointed by the
provincial governments. This is the system adopted in Germany, where
the Bundesrat, or Council of the Federation, is made up of delegations
whose members are members of the executive branches of the Ldnder.
Supporters of the Bundesrat formula for Canada have stressed that it
would transform the Senate into an intergovernmental body and allow it to
function as a kind of permanent federal-provincial conference, thus institu-
tionalizing cooperative federalism and making it more transparent and
more democratic. Opponents of the formula claim that it would not fit in a
federal system like Canada that is much more decentralized than Germany.

DR © 2005. Universidad Nacional Auténoma de México - Instituto de Investigaciones Juridicas



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx https://biblio.juridicas.unam.mx/bjv Libro completo en: https://goo.gl/rD45uo

CANADA: THE STATE OF THE FEDERATION 201

In the Canadian context, where provinces already have considerable au-
thority over their own affairs, it would give the provincial governments too
much influence over the federal legislative process and undermine the abil-
ity of the central government to play its national role.

Another option would be to have senators appointed jointly by the fed-
eral and the provincial governments. It was precisely such a model that was
provided for in the 1987 “Meech Lake Accord”, whereby the senators rep-
resenting a province were to be chosen by the federal government from a
list drawn up by the concerned provincial government. Such a system
would have endowed senators with a greater legitimacy as representatives
of the provinces and would permit the Senate to make an increased use of
the powers given to it by the Constitution. The “Meech Lake Accord” was
a failed attempt at constitutional reform aimed at satisfying Quebec’s con-
ditions for signing the 1982 Constitution Act. However, Senate reform was
not one of these conditions and had been added to the package at the urging
of the Western provinces.

One final observation: it should be noted that a Senate exercising signif-
icant powers would probably contribute to the long-term centralization of
the Canadian federal system. The examples of Germany and the United
States would seem to demonstrate that federal subunits are more willing to
accept a diminution in their own powers when they benefit in return from a
increased role in the national decision-making process through their repre-
sentation in a federal second chamber (this situation has been called “Mad-
ison’s Paradox”). It is revealing that in Canada the Western provinces that
are advocating the “Triple E” Senate are also strongly opposed to any re-
duction in Ottawa’s role. Quite the contrary : because they hope that Sen-
ate reform will enable them to play a more important part in the national in-
stitutions, they want those institutions to remain strong or even be
reinforced. Electing senators by popular vote would give Senate reform a
still more centralizing effect in so far as elected senators could claim to
represent the interests of provincial electorates in the same or in a better
way than provincially elected politicians.

2. Electoral reform

A well-known characteristic of the Canadian “First Past the Post” elec-
toral system is that it results in significant distortions between the votes re-
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ceived by the respective parties and the resulting number of seats they ob-
tain in the legislature. For example, in the last federal election in 2000, the
governing Liberal Party won 53.5% of the seats in the House of Commons
with only 40.8% of the vote.

A less known consequence is that, in the Canadian context, the plurality
system exacerbates electoral regionalism. First, this electoral system fa-
vors political parties with strong regional appeal and harms nationally ori-
ented parties whose support is more evenly spread across the country. For
example, in the 1993 election, the Reform Party, whose supports are con-
centrated is the Western provinces, received 18% of seats with 19% of the
vote and the Bloc Québécois, who presents candidates only in Quebec, got
18% of the seats with 14% of the vote. Conversely, the Progressive-Con-
servatives, whose votes were evenly distributed across the country, won
less than 1% of the seats with 16% of the votes. Second, the “First Past the
Post” system amplifies both the strengths and the weaknesses of political
parties in different regions. In the last federal election, the Liberals won all
but 3 of the 103 seats in Ontario with only 49.5% of the vote, but only 14
of the 88 seats in Western Canada with 21% to 32% of the vote depending of
the province. Conversely, the Canadian Alliance (which has succeeded the
Reform Party) received 23 of Alberta’s 26 seats with 59% of the vote but
only 2 of Ontario’s 103 seats with a respectable 23.6% of the vote.

As a consequence it becomes more difficult to form a federal Cabinet
representative of all regions, as the governing party may have few or no
elected members in some provinces. Government policies may be attacked
as being unfavorable to unrepresented provinces or regions. In the three
last elections, the governing Liberal Party was elected mostly in Ontario,
Quebec and, to a lesser degree, in Atlantic Canada, while the party forming
the official opposition (the Reform Party, which later became the Canadian
Alliance and since has merged with the Conservatives) won the vast major-
ity of its seats in Western Canada. Thus, electoral regionalism contributes
to the phenomenon of “western alienation”, deriving from the poor repre-
sentation of Western Canada in the central institutions. It explains why the
West demands with such insistence a “Triple E” Senate initiative.

The two most credible reform options that have been discussed for the
last two decades are full-fledged proportional representation and the Ger-
man-style mixed system in which about half of the members are elected in
single-member districts while the other seats are allotted in proportion to
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the popular votes obtained by each party.*? If one of these options were
adopted, there would be less distortions between the respective propor-
tions of vote and seats. Regional polarization would be less pronounced as
political parties would make gains in regions in which they are tradition-
ally less or no represented. Liberals would loose seats in Ontario but make
some gains in Western Canada, and the Canadian Alliance (now the Con-
servatives) would win more seats in Ontario. As a consequence, political
parties would develop policies more acceptable to all regions. Another
consequence of the House of Commons and Cabinet becoming more re-
gionally balanced would be to render equal provincial representation in the
Senate less necessary.

Also, the experience of countries in which proportional representation
is practiced suggests that if it were adopted in Canada, single majority gov-
ernments would be the exception rather than the rule, as is the case under
the present electoral system. The more frequent occurrence would be sin-
gle-party minority governments (which has taken place 8 times out of the
23 last elections) or coalition governments (of which Canadian parties
have much less experience).

If coalition governments became habitual, the predominant position of
the Canadian Prime Minister in relation to the other members of Cabinet
would most probably decline. In coalition Cabinets, some ministers would
not belong to the same party as the PM, which would diminish their loyalty
to him and his authority over them. Some personal prerogatives of the PM,
like dissolution of Parliament, appointment of Senators and Supreme
Court judges, would progressively become to be exercised in a more colle-
gial way. Such a development should be welcome as there is a consensus
that at the present time the Canadian PM wields excessive personal
power.

However, the introduction of some form of proportional representation
by the ruling Liberal government appears very unlikely, as it would clearly
not be in the interests of the Liberal Party. And since there is no federal leg-
islation giving citizens a right to initiate a referendum, the introduction of a
new electoral system by referendum would also depend on the will of the

32 Massicotte, Louis, Changing the Canadian Electoral System, Montréal, Institute
for Research in Public Policy, 2001 (available on www.irpp.org).

33 Savoie, Donald J., Governing from the Centre: The Concentration of Political
Power in Canada, Toronto, University of Toronto Press, 1999.
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government (the only referenda that can be held under the present federal
legislation are non-binding on the government and must relate to constitu-
tional questions).

3. Supreme Court reform

At the present time, Supreme Court members are unilaterally appointed
by the Prime minister of Canada. The only prerequisite for which provi-
sion is made in the federal Supreme Court Act is that 3 out of the 9 Court
members must be appointed from Quebec’s Courts or bar. This provision
reflects the dual nature of Canada’s private law system —civil law in Que-
bec and the common law elsewhere— (it must be stressed that the Supreme
Court serves as a final appellate Court for provincial as well as federal
law). By convention of the Constitution, the 6 other members of the Court
are appointed following a regional distribution within English Canada (3
judges for Ontario, one for British Columbia, one rotating among the three
Prairie provinces and one for the four Atlantic provinces).

In recent time, two avenues of reform have been discussed concerning
Supreme Court appointments, the first one being related to the “federalism
deficit” of the present appointment process. The failed “Meech Lake Ac-
cord” provided for joint appointment by the federal and the provincial gov-
ernments, the Quebec government drawing up a list for the 3 judges to be
appointed from Quebec and the other provincial governments doing the
same for the 6 remaining judges. Such a proposal would not have dimin-
ished in a great measure the control exercised by the federal executive over
the appointments, since most Supreme Court members are appointed from the
Federal Court or from Provincial Superior Courts and that judges making
up all these Courts are themselves appointed by the federal government
(under section 96 of the Constitution Act, 1867). At any rate, it seems quite
reasonable that the provinces should play some role in the Supreme Court
appointment process, since the Court acts as an umpire of federalism.

The other reform proposal that has been put forward is related to what
could be termed the “visibility deficit” of the current appointment process.
It has been suggested to borrow from the United States the idea of a legisla-
tive scrutiny of the nominees. In its present condition, the Canadian Senate
would of course not be the proper forum for such a process, the House of
Commons Justice Committee being the better choice. It has also been pro-
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posed that that the Prime minister nominees should be subjected to a ratifi-
cation vote by the full House, by a two-third majority, which would give
some voice to the opposition parties in the selection process. If the Senate
were reformed in a way that permitted it to act as a true federal chamber,
representing the provinces, ratification by the Senate would at the same
time give the Court a federal legitimacy. The appointment process would
then be aligned on what exists in the United States for the appointment of
Supreme Court judges as well as in many European countries for the ap-
pointment of Constitutional Court judges.**

Supreme Court reform, unlike Senate reform, could be accomplished
without any formal constitutional amendment, since the composition and
appointment process of the Court are still governed by a ordinary federal
statute, the Supreme Court Act.*

IX. THE CHANGING RELATIONSHIP BETWEEN QUEBEC
AND ENGLISH CANADA

For the last 30 years Canadian political life has in good part revolved
around the difficult relationship between Québec and english Canada (the
Rest of Canada —ROC— as it is sometimes called). I propose to examine
how the relationship between Québec and the Rest of Canada has evolved
from 1867 to the present time. This will allow me to trace the roots of the
current crisis. Second, [ will specify wthat the main differences between
Québec’s and Canada’s political and constitutional aspirations are. Fi-
nally, I will try to assess the possible outcomes of the crisis.?

As we have seen at the beginning of this paper, when Canada was cre-
ated in 1867, Francophones were already a minority throughout the British

34 On the reform of the Supreme Court appointment process, see: Friedland, Martin,
A Place Apart: Judicial Independence and Accountability in Canada. A Report for the
Judicial Council of Canada, Ottawa, Canadian Judicial Council, 1995; Russell, Peter H.,
The Judiciary in Canada: the Third Branch of Government, Toronto, McGraw Hill
Ryerson, 1987, at p. 107 seq.; Ziegel, Jacob, Merit Selection and Democratization of the
Appointments to the Supreme Court of Canada, Montréal, Institute for Research in Pub-
lic Policy, 1999 (available on www.irpp.org).

35 R.S.C. (1985), ch. S-26.

36 For an in-depth analysis, see: Woehrling, José, “La Constitution canadienne et
I’évolution des rapports entre le Québec et le Canada anglais de 1867 a nos jours”,
(1992) 10 Revue Frangaise de Droit Constitutionnel 195.
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colonies in North America, except in Québec. That is why they insisted
that Canada become a Federation, and not a unitary State, because such an
arrangement would give them the political and democratic control over
one of the provinces. For nearly a century following the creation of Can-
ada, Québec isolated itself from the rest of North America to avoid external
influences, considered dangerous for the survival of traditional values and
the French language. Such an attitude was also the result of the strong in-
fluence of the Catholic Church, which discouraged people from striving
for economic success and technical progress. As for constitutional politics,
the successive Québec governments of that era were more preoccupied
with protecting their powers against federal encroachment than with ex-
tending their influence and taking on new responsibilities.

1. Quebec’s “Quiet Revolution” during the 1960’s

However, this passive and defensive attitude began to radically change
at the beginning of the 1960’s. Québec underwent a series of profound
transformations that allowed it to modernize and to catch up with other
western liberal and industrialized societies. This period is known as the
“Quiet Revolution” because it brought drastic changes, but without any vi-
olence or significant social unrest. Four major transformations occurred
during that period:

— The strengthening of provincial political institutions;

— Efforts to increase control over the economy by French-speaking
Quebeckers;

— The beginning of a linguistic policy aimed at improving the status
of the French language;

— Demands for more constitutional powers for Québec.

First, during the Quiet Revolution, Québec’s governmental system was
restructured and expanded: new departments were created to take on the
responsibilities removed from the private sector and the Catholic Church,
like education and health care. The Civil Service grew rapidly and became
more professional. This expansion of the public sector created a new mid-
dle-class of Francophones whose economic well-being and interests be-
came dependent on the continued existence and growth of the provincial
Government.
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Second, at the economic level, the new Francophone elite wanted to in-
crease its control over the economy, which was traditionally controlled by
Anglophone interests, both from within and outside Québec. To achieve
this goal, Francophones used the resources of the Québec State to the full-
est, without ever challenging the principles of North American capitalism.
Many new public corporations were created, most notably Hydro-Québec
(the State owned electric utility). All this was instrumental in facilitating
the creation of a new class of Francophone capitalists and entrepreneurs.

Third, there was the beginning of a linguistic policy designed to im-
prove the status of the French language. It emerged as a result of some dis-
turbing findings concerning the position of Francophones and of the
French language in Québec at that time. In the sixties, “allophone” immi-
grants —whose language was neither French nor English— were sending
their children to English schools, instead of French schools, at a dispropor-
tionately high rate. Since the birth rate of Québec’s Francophones was rap-
idly decreasing, this trend would have threatened the majority status of
Francophones in Québec in the long run. Another fact was that, from an
economic point of view, the French language possessed far less attractive
force than English. A consequence of this situation was that the income of
Francophones in Québec was at the lower end, below Anglophones and
even immigrants.

From these observations, it became obvious which aims ought to be
given to Québec’s new linguistic policy.?’” The first objective consisted in
bringing the children of immigrants back to French schools. The second
objective was to raise the prestige and economic utility of the French lan-

37 On Québec’s linguistic policy, see: Woehrling, José, “Choque de lenguas y
politicas lingiiisticas en Canadd y Quebec” in (Esther Mitjans y Josep M. Castella,
coords.), Canada. Introduccion al sistema politico y juridico, Barcelona, Publicacions de
la Universitat de Barcelona, 2001, p. 227; Woehrling, José, “La Constitution du Canada, la
législation linguistique du Québec et les droits de la minorité anglo-québécoise” in
Minorités et organisation de I’Etat (sous la direction de Nicolas Levrat), Bruxelles,
Bruylant, 1998, p. 561; Woehrling, José, “Language Laws and Language Conflicts in
Canada and Quebec” in (Alessandro Anastasi, Giovanni Bonanno & Rosalba Rizzo,
eds.), The Canadian vision/La vision canadienne, Villa San Giovanni, Edizioni Officina
Grafica (Centro Studi Canadesi - Universita di Messina), 1997, p. 125; Woehrling, José,
“El estatuto del francés y del inglés en la administracion de justicia en Canada, especial
referencia al de Quebec”, in La administracion de justicia en un estado plurilingiie
(Ifaki Agirreazkuenaga, ed.), Madrid, Consejo del Poder Judicial, 1999 (Cuadernos de
derecho judicial), p.161.
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guage so as to motivate Non-Francophones to learn and use French in or-
der for it to become the common language (or language of contact) be-
tween the French speaking majority and the Non-Francophones. These
two objectives have never been questioned ever since and the succeeding
provincial governments in Québec have pursued them in a more or less
systematic way since 1970. The Québec Liberal Party adopted the Official
Languages Act in 1974; and in 1977, the Parti Québécois adopted the
Charter of the French Language (or Bill 101).

Bill 101 regulates the use of languages in three main areas : provincial
governmental institutions; the economic life; and public education. In
these three sectors, the Act aims at raising the status of French, and to
achieve that end it limits certain traditional rights of Anglophones in Qué-
bec. This was considered necessary because “free competition” of the two
rival languages —French and English— would have to greatly favored Eng-
lish at the expense of French. So it was decided that legislative measures
were needed to strengthen French in certain areas. As one could expect,
Québec’s Anglophones have not easily accepted this linguistic policy.
They have used political as well as legal means to fight it. A certain num-
ber of provisions of Bill 101 have been struck down by the Supreme Court
of Canada after having been found to be in conflict with the Canadian Con-
stitution.

However, this opposition to Bill 101 ignores the fact that Francophones,
although they are a majority in Québec, form only a declining minority
throughout Canada. Despite all the efforts made by the Canadian Govern-
ment to promote the francophone minorities living outside Québec, these
groups are rapidly assimilating into the English language. Even in Québec,
where 90% of Canada’s all Francophones are now residing, the French lan-
guage is not entirely secure, since immigrants still prefer to use English
when given the choice. That is precisely the reason why the Québec gov-
ernment finds it necessary to strengthen French in certain areas and to limit
the right to use English.

Finally, in constitutional matters, the “Quiet Revolution” has seen Qué-
bec begin to forcefully ask for new constitutional powers. Since 1960, all
Québec governments, from whatever political party, have put forward
such demands. They have asked either for a general decentralization of
powers, applicable to all provinces (in the case the other provinces would
adopt the same position as Québec), or for a particular status in which Qué-
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bec would have special powers, not extended to the other provinces (in the
case the other provinces would not seek the same kind of devolution of
powers).

2. The first referendum on sovereignty in 1980
and the passage of the Constitution Act, 1982

With the passage of time, Québec’s constitutional demands have be-
come more radical. In 1967 the Parti québécois was founded; primary on
its political agenda is the separation of Québec from Canada.*® Only nine
years later, in 1976, the Parti québécois won its first general election and
formed the provincial government. In May 1980, it held a referendum in
which it sought to obtain a mandate to negotiate with the Rest of Canada
the political sovereignty of Québec, combined with an economic and mon-
etary association with Canada. The results of the referendum of 1980 were
59,56% NO and 40,44% YES. However, after having clearly rejected sov-
ereignty in the referendum, the Québécois voters reelected the PQ in 1981.
Having been defeated on the main item of its agenda, the new government
was seriously weakened. The Federal Government, under M. Trudeau,
rapidly took advantage of this situation and in 1982 amended the Constitu-
tion with the approval of the nine English provinces, but without Québec’s
consent. Therefore, for the first time since 1867, the Constitution was
amended without Québec’s approval. Moreover, the new Constitution Act,
1982 contains an amending formula that will allow other constitutional
modifications in the future without the need for Québec’s consent. Further-
more, the new Constitution does not satisfy Québec’s demands for ex-
tended powers, which have been put forward for more than 30 years. Fi-
nally, by recognizing additional linguistic rights to the Anglophone
minority, the new Canadian Charter of Rights and Freedoms comes into
conflict with Québec’s language policy and limits its ability to protect the
French language.

38 On the quest for sovereignty, see: Woehrling, José, “Nacionalisme i indepen-
dentisme al Quebec: la recerca de la igualtat a través de la reivindicacié de la sobirania”
in Fossas, Enric (ed.), Les transformacions de la sobirania i el futur politic de Catalunya,
Barcelona, Centre d’Estudis de Temes Contemporanis, 2000, p. 125.
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3. Two failed attempts to reform the Constitution
in order to satisfy Québec’s demands (the “Meech
Lake” and Charlottetown Accords; 1987-1992)

In 1985, the Parti québécois was defeated and replaced by a federalist
government formed by the Québec Liberal Party. The new government be-
gan negotiations with the federal government and the other provinces in
order to secure constitutional amendments that would allow Québec to
give its consent to the 1982 Constitution. The liberal government required
that five conditions be met:

— Recognition of Québec as a “distinct society”;

— An increased role for Québec in the matter of immigration;

— Participation of the Québec government in the appointing of 3 out
of 9 Supreme Court of Canada judges;

— Limitation of the federal spending power;

— A veto power for Québec over the reform of Canadian central poli-
tical institutions and the creation of new provinces.

In 1987, after two years of negotiations, all ten provinces and the federal
government signed an accord (the “Meech Lake Accord”) and committed
themselves to amend the Constitution to satisfy Québec’s five conditions.
The benefit of four of these conditions was extended to all provinces, so
the only modification specific to Québec was the recognition of its “dis-
tinct character”. An additional modification introducing the joint appoint-
ment of Senators by both levels of government was added at the request of
the Western provinces.

To enter into force, the Meech Accord had to be ratified by the federal
Parliament and all ten provincial legislative assemblies inside a three year
period. During these three years, critics against the accord multiplied in Eng-
lish Canada. By the end of the third year, in 1990, two provinces (Manitoba
and Newfoundland) still had not given their consent —leading to the even-
tual failure of the Accord—. The main reason for this failure was the incom-
patibility between the constitutional positions of Québec and those held by a
majority in English Canada. It is true that only two provinces, representing
less than 8% of the Canadian population, have refused their support, but
opinion polls show that in the seven other English provinces that supported
the Accord, a large majority of the population (60% to 70%) strongly op-
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posed Meech Lake. Thus, in these provinces, there was a considerable dif-
ference of opinion between the provincial politicians and the larger public.
Another attempt to satisfy Québec’s demands was made two years later,
when a new series of constitutional amendments (the “Charlottetown
Accord”) were proposed and put to a national referendum on October 26,
1992. However, the Charlottetown Accord was decisively rejected by the
voters, in Québec as well as in five other provinces. Thus, inside a
five-year period, two attempts to renew the relations between Québec and
the Rest of Canada have ultimately failed.

4. The second referendum on sovereignty in
1995, the 1998 Supreme Court decision on secession
and the federal Clarity Act, 2000

This failure has probably contributed to the Liberal Party’s defeat and
the return to power of the Parti québécois in the 1994 election. The PQ
government subsequently held a second referendum on sovereignty-asso-
ciation in October 1995 with very close results: 49,44% for the YES side
and 50,56% for the NO side (with only a difference of about 50 000
votes).* After the 1995 referendum, the Canadian federal government has
begun to take measures aimed at imposing stricter standards for a future
referendum. In particular, it has asked the Supreme Court of Canada for an
advisory opinion on Québec’s possible secession. The opinion was ren-
dered in 1998.%

Interestingly, the Court began by dismissing the argument that the Ca-
nadian Constitution entirely prohibits a province to secede because this

39 On the 1995 referendum, see: Fossas, Enric et Woehrling, José, “El referéndum
sobre la soberania de Quebec y el futuro constitucional de Canada: federalismo,
asimetria, soberania” (1997) 48 Revista Vasca de Administracion Publica 131; Woehrling,
José, “Los intentos de reforma del federalismo canadiense tras el referéndum de 1995
acerca de la soberania de Quebec”, in (Esther Mitjans y Josep M. Castella, coords.),
Canada. Introduccion al sistema politico y juridico, Barcelona, Publicacions de la
Universitat de Barcelona, 2001, p. 77.

40 Re Secession of Quebec, [1998] 2 S.C.R. 217; for a comment, see: Woehrling,
José, “El juicio del Tribunal Supremo de Canada sobre la eventual secession de Quebec”
(1999) 54 Revista Vasca de Administracion Publica 405; Woehrling, José, “The Su-
preme Court’s Ruling on Quebec’s Secession: Legality and Legitimacy Reconciled by a
Return to Constitutional First Principles”, in Hugh Mellon and Martin Westmacott (dir.),
Political Dispute and Judicial Review, Scarborough (Ont.), Nelson, 2000, p. 83.
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would “destroy” the Constitution. It said: “The Constitution is the expres-
sion of the sovereignty of the people of Canada. [ A]cting through [the] var-
ious governments duly elected and recognized under the constitution, [if
can] effect whatever constitutional arrangements are desired within Cana-
dian territory, including, should it be so desired, the secession of Quebec
from Canada” (para. 85).

The Court also stated that there is no right to unilateral secession under
the Canadian Constitution or at international law. However, the Court
added that “a clear expression by the people of Quebec of their will to se-
cede from Canada” would “give rise to a reciprocal obligation on all par-
ties... to negotiate constitutional changes to respond to that desire” (para.
87 and 88).

The Court emphasized that these principles led it to reject “two absolut-
ist propositions”. The first proposition would confer on Quebec an abso-
lute right to secede, and on the federal government and the other provinces,
the obligation to consent to an act of secession whose terms would be dic-
tated by Quebec. The second would require that a clear expression of
self-determination by the people of Quebec impose no obligations upon
the other provinces or the federal government (para. 90-92).

In its decision, the Court has repeated several times that the obligation to
negotiate will only be triggered by “a clear majority vote in Quebec on a
clear question in favor of secession”. However, the Court has left it to the
political actors to determine what these notions mean, stating that they are
by nature non-justiciable. The court also included within the non-justicia-
ble aspects the conduct of parties during negotiations following a positive
referendum outcome in Quebec.

Finally, the Court established a link between constitutional law and inter-
national law. It stated that the failure to respect the constitutional obligation
to negotiate, to the extent that it would undermine the legitimacy of a party’s
actions, could have important ramifications at the international level. If the
government of Quebec were found in breach of the obligation to negotiate in
good faith, its chances of obtaining recognition by the international commu-
nity would diminish. Conversely, the probabilities of gaining such recogni-
tion would increase if Quebec had negotiated in conformity with the princi-
ples and was facing unreasonable inflexibility on the part of the other
provinces or of federal authorities. To quote the Court: “In this way, the ad-
herence of the parties to the obligation to negotiate would be evaluated in an
indirect manner on the international plane” (para. 103).
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One of the most remarkable aspects of the decision is the manner in
which the Court gave its opinion without relying upon any specific provi-
sion of the Canadian Constitution. The decision is almost entirely based on
four general principles that are present not only in the Canadian constitution
but also in every democratic, liberal and federal constitutional system in the
world. These are the democratic principle, which gives Quebeckers the right
to decide their own political future and grounds the obligation of the rest of
Canada to negotiate a secession approved by a clear majority on a clear
question; the federal principle, which forms the basis of the obligation of
Quebec to negotiate with its federation partners to achieve the rupture of the
federal union; the protection of minorities, which asks for respect of minor-
ity rights in the conduct as well as in the outcome of negotiations; and, fi-
nally, the rule of law and the principle of constitutionalism, which demand
that secession of a province be achieved in an ordered way within the exist-
ing constitutional and legal framework. Thus, this decision admirably illus-
trates the freedom a Supreme or Constitutional court can exercise in apply-
ing the Constitution.

After the decision, the debate between sovereignists and federalists has
centered on these two issues: the appropriate threshold of support the sover-
eignty option would require in a future referendum and the wording of the
question. In 2000, the federal government has taken the initiative and had
Parliament pass a statute titled the Clarity Act.*! In brief, the Act provides
that, in the case of another referendum on secession in Quebec, the House of
Commons must decide, before the referendum is held, if the question put to
the Quebec voters is clear, and after the results of the referendum are known,
if there is a clear majority in favor of secession. If one of these conditions is
missing, the Act prohibits the federal government from entering into negoti-
ations with the secessionist Quebec government.

Finally, in 2003, the Parti Québécois has lost the elections and a new
provincial government has been formed by the Quebec Liberal Party under
M. Jean Charest. The Liberal Party being opposed to secession, this particu-
lar issue has been put to rest, at least for the next 4 to 5 years. However, opin-
ion polls show that support for “sovereignty-association” remains stable in
public opinion at a 40% to 44% level. Furthermore, as has been already
noted, during its long history in Quebec politics, the Liberal Party has al-
ways put forward constitutional demands on behalf of Quebec for more de-

41 S.C. 2000, ch. 26.
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centralization of powers as well as for the formal recognition of Quebec’s
distinct status. Moreover, the constitutional program of the Liberal Party
has picked up the five conditions for constitutional renewal that formed the
basis for the Meech Lake Accord. Therefore, it would indeed be premature
to assume that the issues relating to Québec’s place in Canada have been
resolved or overcome.

5. The conflict between Québec’s and English
Canada’s constitutional aspirations

The two main points of opposition between Québec and the Rest of
Canada in the constitutional debate are first, the division of powers be-
tween the federal Government and the provinces, and second, the recogni-
tion of Québec as a distinct society.

As for the division of powers, it seems clear that a majority of English
Canadians want Ottawa to play a leading role in economic matters as well
as in such areas as education, culture, communications and social policy.
As has already been noted, such a position is explained by the fact that
many Canadians outside Québec consider a predominant federal presence
necessary in such matters to equalize living conditions throughout Canada
and to strengthen the national identity, particularly in defending it against
the invasion of American culture and lifestyle. Yet, these areas are pre-
cisely those in which Québec seeks more decentralization. The conflict be-
tween Québec’s and the Rest of Canada’s positions regarding the division
of powers could be resolved if English Canadians accepted to confer on
Québec a special status by allowing it more powers than those possessed
by other provinces. This would lead to an asymmetrical federalism. Yet,
such a possibility collides with the principle of equality between all prov-
inces, which seems to have become sanctified to English Canadians.

This same notion of equality between provinces is also invoked by the
Rest of Canada to oppose the recognition of the distinct character of Qué-
bec’s society. Indeed, the most drastic opposition between Québec and the
Rest of Canada bears precisely upon Québec’s demand to be recognized as
a distinct society.** This refusal is justified by a double equality principle:

42 On this point, see: Woehrling, José, “A Critique of the Distinct Society Clause’s
Critics”, in The Meech Lake Primer: Conflicting Views of the 1987 Constitutional Ac-
cord (edited by Michael D. Behiels), Ottawa, University of Ottawa Press, 1989, p. 171.
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equality of provinces, as we have seen, and equality between individuals.
Regarding equality between individuals, this principle is given a some-
what simplistic interpretation. If equality is seen as asking always for an
identical treatment, recognizing a special status for Québec appears to treat
Quebeckers more favorably than other Canadians. However, true equality
sometimes asks for a different treatment, to take into account the real dif-
ferences that exist between two persons or two communities. Thus, when
equality is understood as asking for identical treatment, one can also note a
trend to centralize powers in a Federation. In the end, legislative unity is re-
quired to obtain complete uniformity of life conditions. The powerful
equalitarian component of the modern democratic system does not easily
combine with the protection of diversity that has historically been one the
main objectives of Canadian federalism*.
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