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I. GENESIS

The gen e sis of these re flec tions lies in the In ter na tional Sem i nar on Fed -
er al ism and Re gion al ism held at Puebla, Mex ico from 12 to 14 No vem -
ber 2003. Be sides three other par tic i pants I spoke in the last and the
round up ses sion of the Sem i nar. As Pro fes sor Harihar Bhattacharya, an -
other par tic i pant from In dia, had al ready pre sented the coun try re port in
an ear lier ses sion, not much was left for me to say about In dian fed er al -
ism. From the var i ous coun try re ports and the en su ing de lib er a tions at
the Sem i nar pre ced ing the last ses sion I could no tice a con nec tion be -
tween fed er al ism and de moc racy and added to the lat ter the phe nom e non 
of hu man rights. Fed er al ism and re gional au ton omy took roots, grew and              
flour ished in coun tries hav ing de moc racy and re spect for hu man rights.
They could not take roots, grow or flour ish in non-dem o cratic coun tries
and coun tries that did not re spect hu man rights. Con versely I could also
weakly no tice that fed er al ism led to de moc racy and re spect for hu man
rights. I was not quite sure about the way the pro cess of this con nec tion
started, but in my state ment at the Sem i nar I em pha sized that fed er al ism
and re gional au ton omy could not take roots un less si mul ta neously de -
moc racy and re spect for hu man rights were en sured. Fed er al ism and re -
gional au ton omy, I noted, were based as much on the idea of self-rule
and au ton omy of the in di vid ual as de moc racy and re spect for hu man
rights. The peo ple who do not care for the lat ter can not achieve the for -
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mer. Since the mak ing of that state ment I have been try ing to con firm it
from the rel e vant lit er a ture and schol ars on fed er al ism. Gladly, its va lid -
ity has been over whelm ingly con firmed. In the fol low ing pages I try to
briefly ex plain and sup port that po si tion.

II. FEDERALISM

De spite the vast lit er a ture on the sub ject, the con cept of fed er al ism re -
mains elu sive. As the fram ers of the Con sti tu tion of the United States in -
vented mod ern fed er al ism, po lit i cal the o rists have gen er ally tended to de -
fine the con cept of fed er al ism with ref er ence to the fed eral fea tures of that
Con sti tu tion. But just like the fram ers of the Con sti tu tion of the United
States fram ers of sev eral other con sti tu tions have also re sponded to their
fed eral sit u a tions that did not de mand ex actly the same kind of con sti tu tion 
as of the United States. Con se quently the Con sti tu tion of the United States
may be the first but is not the only fed eral con sti tu tion in the world. As
these con sti tu tions dif fer from one an other as well as from the Con sti tu tion 
of the United States any con cept of fed er al ism must take ac count of that
dif fer ence. Po lit i cal the o rists have, there fore, been search ing for the es -
sence of fed er al ism that dis tin guishes a fed eral from a non-fed eral con sti -
tu tion. In one of the early searches tak ing the Con sti tu tion of the United
States as model, Dicey laid down two pre con di tions for the cre ation of a
fed er a tion: (1) ex is tence of a body of coun tries “so closely con nected by
lo cal ity, by his tory, by race, or the like, as to be ca pa ble of bear ing, in the
eyes of their in hab it ants an im press of com mon na tion al ity” and (2) the in -
hab it ants of these coun tries “must de sire un ion and must not de sire unity”.1

Fur ther, fo cus ing at the Con sti tu tion of the United States, Dicey found
“three lead ing char ac ter is tics of a com pletely de vel oped fed er al ism, the su -
prem acy of the con sti tu tion —the dis tri bu tion among bod ies with lim ited
and co-or di nate au thor ity of the dif fer ent pow ers of gov ern ment— the au -
thor ity of the courts to act as in ter pret ers of the con sti tu tion”.2 Ac cord ing to
him these fea tures did not ex ist to the same ex tent in the con sti tu tions of
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1 Dicey, A. V., An In tro duc tion to the Study of the Law of the Con sti tu tion, 141
(10th ed., 1959).

2 Id. at 144.
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Can ada and Swit zer land as in the Con sti tu tion of the United States, yet the
for mer fell as much in the cat e gory of fed eral con sti tu tions as the lat ter.3

Later, show ing sub stan tial agree ment with Dicey and bas ing, like him,
his anal y sis on the Con sti tu tion of the United States, Wheare fa mously
found the es sence of fed er al ism in the “fed eral prin ci ple” which he de fined 
as “the method of di vid ing pow ers [be tween the gen eral and re gional gov -
ern ments] so that the gen eral and re gional gov ern ments are each, within a
sphere, co-or di nate and in de pend ent”.4 Re al iz ing, how ever, that an ex cep -
tion to that prin ci ple ex isted even in the Con sti tu tion of the United States
un til 1913 and that a few other con sti tu tions also in cor po rated that prin ci -
ple with sim i lar ex cep tions, he con ceded that the pre dom i nance of the fed -
eral prin ci ple and not a re li gious ad her ence to it was enough to clas sify a
con sti tu tion as fed eral.5 Ex am in ing the dif fer ence be tween the pro vi sions
of a con sti tu tion and their op er a tion in prac tice he also drew the dif fer ence
be tween a fed eral con sti tu tion and a fed eral gov ern ment and found that
only three con sti tu tions —of US, Swit zer land and Aus tra lia— and only
four gov ern ments —fore go ing three and of Can ada— were fed eral. Oth ers 
were ei ther quasi-fed eral, con fed er a tion or uni tary but not fed eral. He in -
cluded the In dian Con sti tu tion and gov ern ment in the cat e gory of
quasi-fed eral.6

Even though Wheare’s anal y sis of fed er al ism is highly con vinc ing and
widely noted, not ev ery one goes along with him. Among oth ers, Birch saw
the move ment from dual to co op er a tive fed er al ism in all the coun tries clas si -
fied by Wheare as fed eral, which be came the hall mark of all the fed eral con -
sti tu tions adopted since World War II.7 Many oth ers now rec og nize that
federalism is “not one sin gle idea but a whole in tri cate and var ied net work
of in ter re lated ideas and con cepts - of con tract, of part ner ship, of eq uity, of
trusts, of sov er eignty, of con sti tu tion, of state, of in ter na tional law”.8 De -
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3 Id. at 165-171.
4 Wheare, K. C., Fed eral Gov ern ment, 10 (4th ed., 1963, first pub lished in 1946).

For his agree ment with Dicey see p. 14, n. 2.
5 Id. at 14.
6 Id. at 27 and 28.
7 See, A. H. Birch, Fed er al ism, Fi nance and So cial Leg is la tion in Can ada, Aus tra -

lia, and the United States (1955). Also see, Vile, M. J. C., The Struc ture of Amer i can
Fed er al ism (1961).

8 Da vis, S. R., The fed eral prin ci ple: a jour ney through time in quest of a mean ing,
5 (1978) cited in Chen, P., “Fed er al ism and rights: a ne glected re la tion ship”, 40 South
Texas Law Re view, 845, 850 fn 22 (1999).
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rived from the Latin word foedus, fed eral means cov e nant. “Based on the
idea of cov e nant, which is ‘syn on y mous [with the] ideas of prom ise, com -
mit ment, un der tak ing, or ob li ga tion, vow ing, ...we come upon a vi tal
bond ing de vice of civ i li za tion... involv[ing] the idea of cooperation,
reciprocity, mu tu al ity, and... the rec og ni tion of en ti ties’”.9 In Elazar’s
view “a fed eral ar range ment is one of part ner ship, es tab lished and reg u -
lated by a cov e nant, whose in ter nal re la tion ships re flect the spe cial kind of
shar ing which must pre vail among part ners, namely one that both rec og -
nizes the in teg rity of each part ner and seeks to fos ter a spe cial kind of unity 
among them”.10 Rosenn re duces the es sen tial char ac ter is tics of fed er al ism
to two: “(1) con sti tu tional di vi sion of pow ers be tween the cen tral and re -
gional lev els of gov ern ment, and (2) en trenched re gional rep re sentation in
the cen tral gov ern ment”.11 In the In dian con text, Aus tin says: “‘Fed er al -
ism’ is an idea and a set of prac tices, the va ri ety of which de pends upon the
goals of the cit i zenry and its lead ers, the con se quent def i ni tion of the term,
and the con di tions present in the would-be fed er a tion”.12 

Fed er al ism in gen eral is a form of gov ern ment in which sov er eign pow ers
are con sti tu tion ally di vided be tween a cen tral gov ern ment and geo graph i cally
de fined, semi-au ton o mous re gional gov ern ments. Usu ally, fed eral con sti tu -
tions al lo cate pow ers to large geo graph i cally de fined units, such as states,
prov inces, can tons or laender, but some of them also al lo cate gov ern men tal
pow ers to smaller sub di vi sions such as fed eral dis tricts, coun ties, mu nic i pal -
i ties and vil lage units. Even on the dis tri bu tion of pow ers be tween the gen -
eral and the re gional gov ern ments there is lit tle agree ment. The guid ing
prin ci ple that the for mer should ex er cise pow ers deal ing with na tional af -
fairs, and the lat ter should ex er cise pow ers deal ing with lo cal af fairs – does
not pro vide much guid ance. “To day the more ap pro pri ate met a phor for con -
sti tu tional al lo ca tions of most pow ers is not a layer cake but a mar ble cake”.13
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9 Chen, pre ced ing n. at 850.
10 Elazar, D. J., Constitutionalizing Glob al iza tion, 3 (1998) cited in Chen, n. 8 above

at 850.
11 Rosenn, K. S., “Fed er al ism in the Amer i cas in com par a tive per spec tive”, 26 

Uni ver sity of Mi ami Inter-Amer i can Law Re view, 1, 3 (1994).
12 Aus tin, G., Work ing a dem o cratic con sti tu tion. The In dian Ex pe ri ence, 555 (1999)
13 Rosenn, n. 11 above, at 11.
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Com par ing the text and work ing of six fed eral con sti tu tions in the Amer i -
cas Rosenn con cludes:14 

The re is no ma gi cal for mu la for fe de ra lism. The re are myriad ways to
allo ca te po wers wit hin fe de ral systems. One need only ma ke su re that cer -
tain es sen tial po wers are gi ven to the cen tral go vern ment, such as com -
mon de fen se, fo reign af fairs, and the re gu la tion of in ters ta te and in ter na -
tio nal com mer ce, and that both the fe de ral and re gio nal go vern ments ha ve 
con cu rrent or joint po wers to tax and to spend. Whet her the fe de ral go -
vern ment or the sta tes ha ve the re si dual po wers does not seem cri ti cal.
Indeed, the ex pe rien ces of all six coun tries sug gest that their cons ti tu tio nal 
texts do litt le to ex plain the his to ri cal evo lu tion of the se fe de ra list
systems. Re gard less of how po wers are allo ca ted, fe de ral systems will ex -
pe rien ce ten sion bet ween de mands for grea ter sta te au to nomy and de -
mands for grea ter cen tra li za tion.

The fram ers of the Con sti tu tion of In dia knew well that fed er al ism was
not a def i nite con cept and lacked a sta ble mean ing. Be liev ing that each fed -
er a tion had re sponded to its own sit u a tions and In dia had unique prob lems
not con fronted by other fed er a tions in the his tory, they “pro duced a new
kind of fed er al ism to meet In dia’s pe cu liar needs”.15 They started their de -
lib er a tions un der the pre-in de pend ence con straints which en vis aged a cen -
tral gov ern ment with enu mer ated pow ers leav ing the res i due to the states.16

But soon af ter the de ci sion for in de pend ence was an nounced they freed
them selves from those con straints and de cided to have “a fed eral struc ture
with a strong cen ter”.17 At the same time they re jected the pro posal for a
uni tary struc ture in which re gional units would func tion only as agents and 
del e gates of the Cen tre.18 At the end of their de lib er a tions they pro duced a
con sti tu tion which does not use the ex pres sion “fed eral”, “fed er al ism” or
“fed er a tion” any where. They “re fused to ad here to any the ory or dogma
about fed er al ism”19 and ac knowl edged that the Con sti tu tion could be
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14 Id. at 25. The six con sti tu tions com pared are: United States, Can ada, Ar gen tina,
Brazil, Ven e zuela and Mex ico. 

15 Aus tin, G., The In dian Con sti tu tion: Cor ner stone of a Na tion, 186 (1966).
16 See, the State ment by the Cab i net Mis sion and Vice roy May 16, 1946”, para graphs

15(i) to (iv) in Shiva Rao, B. (ed.), The Fram ing of In dia’s Con sti tu tion, vol. 1, 209 at 213
(1996). 

17 Id., Shiva Rao, vol. 2 at 553 and 607.
18 Id., at 608-9 and also 533 and 539.
19 Aus tin, n. 15 above.
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“both uni tary as well as fed eral ac cord ing to the re quire ments of time and
cir cum stances”.20 Since the com mence ment of the con sti tu tion de bate con -
tin ues whether the Con sti tu tion of In dia is fed eral. As we have al ready
noted, while Wheare clas si fied the Con sti tu tion of In dia as quasi-fed eral,
most In dian con sti tu tion al ists claimed that it was fed eral with some
modifications to suit the needs of the coun try.21 When af ter about twelve
years of the work ing of the Con sti tu tion the is sue first came be fore the Su -
preme Court, it did not say that the Con sti tu tion was not fed eral but said
that it was “not true to any tra di tional pat tern of fed er a tion”.22 Al though in
1973 in the fa mous Kesavananda v. State of Kerala,23 fed er al ism was in -
cluded among the ba sic fea tures of the Con sti tu tion which could not be
changed even by an amend ment of the Con sti tu tion, in sub se quent cases
in volv ing spe cif i cally the Cen tre-State re la tions, the Court doubted
whether the Con sti tu tion was fed eral.24 With the turn of events in the po lit -
i cal re al i ties since 1989, as we will note be low, the Court has since 1994
again re turned to fed er al ism as one of the ba sic fea tures of the Con sti tu -
tion.25 De spite these de vel op ments, the con sti tu tional text of In dia makes
the states de pend ent on the Cen tre in sev eral re spects. Dis sat is fac tion ex -
pressed by the states in this re gard has been ex am ined at the na tional level
more than once. But ev ery time the fed eral ar range ments as pro vided in the 
Con sti tu tion have been en dorsed with sug ges tions to en sure greater say
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20 Ambedkar while mov ing the Con sti tu tion for adop tion in the As sem bly, Con stit u ent 
As sem bly De bates, vol. VII, 34. 

21 See, e. g., V. N. Shukla’s Con sti tu tion of In dia, A-28ff (10th ed., 2001 by Mahendra
P. Singh); Seervai, H. M., Con sti tu tional Law of In dia, 283ff. (4th ed., 1991); Aus tin, n.
15 above, 186ff.; con tra. Tripathi, P. K., “Fed er al ism: the re al ity and the myth”, 3 Jour -
nal of Bar Coun cil of In dia, 251 (1974). For a bib lio graph i cal ac count of read ings on In -
dian fed er al ism see, Arora, B., “Fed er al ism and inter-gov ern men tal re la tions in In dia: a
bib lio graph i cal es say”, in Bhatnagar, S. & Kumar, P. (eds.), Some Is sues in Con tem po rary
In dian Pol i tics, 43 (1997). Also see, Verney, D. V., “Un der stand ing In dia as a fed er a tion:
lib eral prin ci ples, con ser va tive tra di tion and so cial ist ide ol ogy”, in Dua, B. D. & Singh, M.
P., In dian Fed er al ism in the New Mil len nium, 27 (2003). For a re fresh ing anal y sis also
see, Sáez, L., Fed er al ism With out a Cen ter (2002).

22 State of West Ben gal v. Un ion of In dia, AIR 1963 SC 1241 at 1252.
23 AIR 1973 SC 1461
24 See, e. g., State of Rajasthan v. Un ion of In dia, AIR 1977 SC 1361, 1382 and

Karnataka State v. Un ion of In dia, AIR 1978 SC 68, 89, 111, 151 and 160.
25 See, S. R. Bommai v. Un ion of In dia, AIR 1994 SC 1918.
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and au ton omy to the states in the work ing of these ar range ments.26 Gen er -
ally the con sti tu tion amend ments have en hanced the pow ers of the Cen tre
rather than of the states. Two amend ments of the Con sti tu tion in 1992 have 
also in tro duced a third level of lo cal gov ern ments in the fed eral struc ture at 
the vil lage and mu nic i pal lev els re quir ing the states to en sure the dem o -
cratic func tion ing of these gov ern ments and to share some of their pow ers
with them.27

The work ing of the fed eral ar range ments in In dia took a big turn in 1967 
when the mo nop oly of one party rule at the Cen tre and the states started
crum bling with splits within the party and emer gence of sev eral re gional
par ties in dif fer ent states. This pro cess con tin ued, though some times with
re ver sals, un til in 1977 a com bi na tion of dif fer ent par ties formed a gov ern -
ment at the Cen tre and in sev eral states. Af ter the re ver sal of the pro cess
be tween 1980 to 1988, since 1989 ei ther a mi nor ity gov ern ment con sist ing 
of a com bi na tion of dif fer ent po lit i cal groups or of one po lit i cal party sup -
ported by other par ties from out side or a co ali tion of sev eral na tional and
re gional par ties has been in of fice at the Cen tre. The lat est elec tions con -
cluded for the 14th Lok Sabha (lower house of na tional Par lia ment) in
April-May 2004 have not changed the sit u a tion in any way though the gov -
ern ment has changed. The cur rent scene, which is not likely to change in
the near fu ture, is that a co ali tion of sev eral par ties is rul ing at the Cen tre
while some of these par ties and par ties in op po si tion are rul ing in dif fer ent
states. These po lit i cal de vel op ments and fu ture pro jec tions have deeply
changed the char ac ter of In dian fed er al ism. Now no party can claim a hold
on peo ple and the state at the all In dia level and rule in a cen tral ized or uni -
fied fash ion un der one com mon lead er ship. Ev ery party knows that its base 
is lim ited and that it must take into ac count not only the op po si tion but also
the re gional par ties that are ei ther sup port ing it in the for ma tion and run -
ning of the gov ern ment at the cen ter or are main tain ing a neu tral stand. Si -
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26 See, e. g., ARC Re port on Cen tre-state Re la tion ships (1969); Re port, Com mis sion
Cen tre-State Re la tions (1988); and Re view of the Con sti tu tion: Re port of the Na tional
Com mis sion to re view the Work ing of the Con sti tu tion [2002, http://lawmin.nic.in/
ncrwc/finalreport.htm]. For  an anlysis of the last re port see, Singh, M. P. & Dua, B. D.,
“In dian fed er al ism and NCRWC Re port, 2002: quest for a fed er a tion with out fed er al -
ism?”, in Dua, B. D. & Singh, M. P. (eds.), n. 21 above at 287ff.

27 See the Con sti tu tion (Sev enty-third) Amend ment Act, 1992 in tro duc ing the
Panchayats and the Con sti tu tion (Sev enty-fourth) Amend ment Act, 1992 in tro duc ing the mu -
nic i pal i ties.
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mul ta neously the growth of re gional par ties proves that one party or ide ol -
ogy can not rule a coun try of In dia’s size and di ver sity cen trally in all
mat ters based on uni form pol i cies and plan ning set by it. Peo ple of dif fer -
ent re gions of the coun try have dif fer ent needs and as pi ra tions that re quire
re gional and lo cal pol i cies for their sat is fac tion and ful fill ment. 

This new po lit i cal sce nario in In dia on the one hand places In dia in the
cat e gory of fed eral gov ern ments even if its Con sti tu tion is doubted to be
fed eral. On the other hand it takes In dia closer to the goals set by the con sti -
tu tion mak ers that the con sti tu tion must en sure unity of the na tion con sis -
tent with the re gional au ton omy which they thought lay in co op er a tive fed -
er al ism.28 The cur rent pro jec tion of the po lit i cal fu ture seems to be go ing in 
the di rec tion of co op er a tive fed er al ism in the true sense. As un der the orig -
i nal scheme of the con sti tu tion, which re mains un changed in its text, the
states had to de pend on the Cen tre for a num ber of mat ters the po si tion of
the Cen tre still re mains dom i nant. But as the Cen tre’s dom i nance has been
sub jected to the prac ti cal pol i tics of the day, the Cen tre and the states have
to con stantly ne go ti ate with each other. Nei ther of them can sur vive with -
out seek ing co op er a tion from the other. “Co op er a tive fed er al ism”, says
Aus tin “pro duces a strong cen tral, or gen eral, gov ern ment, yet it does not
nec es sar ily re sult in weak pro vin cial gov ern ments that are largely ad min is -
tra tive agen cies for cen tral pol i cies. In dian federalism has dem on strated
this”.29 Many of the ir ri tat ing fea tures of the In dian fed er al ism in clud ing
over cen tral iza tion of de ci sion mak ing and in ter fer ence in state pol i tics
through the de vice of Cen tral rule are be com ing mat ters of the by gone
days. A ro bust fed eral ar range ment, which es tab lishes the right bal ance be -
tween the cen trip e tal and cen trif u gal forces, seems to be emerg ing with
these po lit i cal de vel op ments. It goes well with In dia’s di ver sity and the
need for unity. Any coun try that has that kind of di ver sity –and hardly any
coun try at this mo ment is free from di ver sity and plu ral ity– must de velop a
ro bust fed eral struc ture en sur ing enough scope for na tional unity con sis -
tent with re gional au ton omy, which can not be fixed for ever but has to be a
flex i ble and dy namic pro cess.30 Fed er al ism, as we will no tice be low, also
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28 Aus tin, n. 12 above at 6 and n. 15 above at 186ff.
29 Aus tin, n. 15 above at 187.
30 For a cau tious ap proach on de cen tral iza tion see Serna de la Garza, J. M., “Con sti -

tu tional Fed er al ism in Latin Amer ica”, 30 Cal i for nia West ern Int’l Law Journal, 277,
301 (2000). 
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safe guards against tyr anny by pre vent ing con cen tra tion of power and pro -
vid ing coun ter vail ing cen ters of power; en cour ages par tic i pa tion in gov -
ern ment at lo cal lev els, pro mot ing greater cit i zen in volve ment with the
tasks of gov er nance; leads to de vel op ment of new and imag i na tive so lu -
tions to so ci etal prob lems be cause lo cal units are free to act as lab o ra to ries
for ex per i men ta tion; it sim pli fies the pro cess of deal ing with lin guis tic,
eth nic, re li gious, or cul tural di ver sity, fa cil i tat ing gov er nance of large re -
gions and plu ral is tic so ci et ies; and pro motes ad min is tra tive ef fi ciency by
uti liz ing na tional uni form reg u la tions, tax a tion and ex pen di tures for na -
tional con cerns, while al low ing lo cal leg is la tures to tai lor reg u la tions, tax -
a tion and ex pen di tures to re gional and lo cal con cerns. Some times, as we
will also no tice be low, state or re gional gov ern ments in fed er al ism are
more likely to threaten the in di vid ual rights and guar an tees of mi nor i ties
than the Cen tral gov ern ment be cause the for mer are more ho mo ge neous
and co he sive than the lat ter. The danger of national disintegration and
instability also continues in federalism. By and large the successful federal
governments, including the new ones like India, have not succumbed to
these negative aspects of federalism.

III. DEMOCRACY

De moc racy is as much, if not more, elu sive as fed er al ism.31 Un like fed er -
al ism, which does not carry any spe cial ap peal in the gov er nance of a so ci -
ety, de moc racy holds the high est place amongst the forms of gov ern ment. It
is the yard stick for good gov ern ment. There fore, ev ery gov ern ment claims
it self as dem o cratic. Ac cord ingly, as about federalism so also about de moc -
racy de bate con tin ues as to what is it? We need not en ter into that de bate
be cause our pur pose is served by tak ing its most ac cepted view. Orig i nat -
ing in the clas si cal Greek city-states, and mean ing the di rect rule of the de -
mos —the cit i zen body— by show of hands in all mat ters of gen eral con -
cern, in the large size states of to day, de moc racy has be come in di rect or
rep re sen ta tive. As rep re sen ta tion is sought through elec tion, the cri te ria for 
de moc racy are: (i) whether the elec tion is free in the sense that it is held fre -
quently and pe ri od i cally, whether ev ery cit i zen has the right to vote,
whether can di dates and par ties are free to cam paign against the gov ern -
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31 For a brief but not so re cent vari ants of de moc racy see, Macpherson, C. B., The
Real World of Democracy (1972).
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ment of the day, whether the voter is pro tected against in tim i da tion by the
se crecy of the bal lot; (ii) whether the elec tion pro vides an ef fec tive choice,
i. e. the choice of the elec tors is not lim ited to a sin gle party and whether a
ma jor ity vote against the gov ern ment in power leads to a change of gov -
ern ment; (iii) whether the elected body of rep re sen ta tives has the right of
leg is la tion, the right to vote taxes and con trol the bud get, and the right to
pub licly ques tion, dis cuss, crit i cize, and op pose gov ern ment mea sures
with out be ing sub ject to threats of in ter fer ence or ar rest. Over and above
these for mal cri te ria, which en sure right rep re sen ta tion of the peo ple and
de ci sion-mak ing by the ma jor ity of them, de moc racy is based on a be lief in 
the value of the in di vid ual who is en ti tled to cer tain ba sic rights not to be
taken away even by a ma jor ity de ci sion. Such rights are nor mally enu mer -
ated in the con sti tu tion or are oth er wise rec og nized as part of it. The mod -
ern de moc ra cies are, there fore, called con sti tu tional de moc ra cies be cause
the ma jor ity de ci sions are sub ject to the con sti tu tional lim i ta tion.32 Any vi -
o la tion of these lim i ta tions makes the ma jor ity de ci sion in valid and can be
so de clared by an in de pend ent court or tri bu nal re sort to which is gen er ally
en sured by the con sti tu tion. The ex tent of ex er cise of such power by the
court or tri bu nal is not free from con tro versy yet it is uni ver sally rec og -
nized that it is not in con sis tent with de moc racy. Any sys tem that fails to
sat isfy the fore go ing cri te ria may not be called de moc racy. 

As my con cern for de moc racy is lim ited to es tab lish ing a re la tion ship
be tween fed er al ism and de moc racy, I need not go into all nu ances of de -
moc racy. From the work ing of dif fer ent con sti tu tions known to me, I have
ar rived at the con clu sion that while de moc racy may suc ceed both in fed -
eral as well as uni tary gov ern ments fed er al ism can not suc ceed with out de -
moc racy. Sev eral Eu ro pean uni tary con sti tu tions and gov ern ments, in -
clud ing of France and Eng land have ma ture de moc racy. But I know of no
ex am ple of fed eral gov ern ment, past or pres ent, with out de moc racy. All
fed eral gov ern ments around the world such as of the United States, Can -
ada, Switzerland, and Aus tra lia are also ma ture de moc ra cies. But no con -
sti tu tion such as of sev eral Latin Amer i can coun tries or of the erst while
So viet Un ion could es tab lish a fed eral gov ern ment for want of de moc racy.
There fore, my con clu sion that fed er al ism can not come into ex is tence or
suc ceed in its op er a tion with out de moc racy is in es cap able.
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32 See, gen er ally, Friedrich, C. J., Con sti tu tional Gov ern ment and De moc racy (In -
dian edi tion, 1966, re print 1974).
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I have also ar rived at two other con clu sions which are not so con clu sive
as the one stated above. One of them is that de moc racy may in due course
lead to the es tab lish ment of a fed eral gov ern ment un der a quasi-fed eral or
even un der a uni tary con sti tu tion. Can ada is the prom i nent ex am ple of the
for mer and the re cent de vel op ments in the United King dom cre at ing sep a -
rate Par lia ment for Scot land and leg is la tive as sem bly for Wales and North -
ern Ire land are ex am ple of the lat ter.33 The other con clu sion is that though
with out de moc racy fed er al ism is im pos si ble; fed er al ism also sup ports and
strength ens de moc racy. Ex er cise of de moc racy not at one but rather at two
or some times at three lev els of gov ern ment makes peo ple more de moc racy
ori ented. They learn to par tic i pate in gov ern ment and de ci sion mak ing. A
deeper dem o cratic spirit re flected in the fol low ing state ment of Chen also
de vel ops with fed er al ism:34

Just as the es sen ce of the fe de ral form of go vern ment is the no tion of di vi -
ded go vern men tal aut ho rity, so the es sen ce of a fe de ral so ciety is one in
which the peo ple in the so ciety pos sess and ex hi bit di vi ded lo yal ties. This, 
in turn, com pels them to re cog ni ze that ot hers in the so ciety al so pos sess
di vi ded lo yal ties. The re sult, I be lie ve, is the flo we ring of such va lues as
hu mi lity, sha ring, to le ran ce, trust, res pect-in a word, ba lan ce. In a so ciety
with strong ele ments of di ver sity and even con flict, the re is a grea ter
chan ce of re con ci lia tion if the se va lues are pre sent.

 As de moc racy is about self-rule and par tic i pa tion of each and ev ery in -
di vid ual in the de ci sion mak ing pro cess, it im plies tak ing into ac count ev -
ery in di vid ual and his views about the run ning of a so ci ety. Fed er al ism is
also based on the rec og ni tion and re spect of the di ver sity of the peo ple
within the so ci ety. Such rec og ni tion and re spect pro motes an es sen tial as -
pect of de moc racy. 

Fed er al ism is not merely about the dis tri bu tion of pow ers be tween the
cen tral and re gional gov ern ments. Be hind such a dis tri bu tion is a vi sion of
se cur ing and en sur ing the cre ation of a par tic u lar form of po lit i cal in sti tu -
tions which re flects and ac knowl edges di ver sity. Fed er al ism, as an ide ol -
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33 For the de vel op ments in the United King dom see, e. g., Had field, B., The Devolved
United King dom (mimeo. Pa per read in the Sem i nar on Fed er al ism and Re gion al ism held 
on 12-14 Nov. 2003 at Puebla, Mex ico). Also see Barendt, E., An In tro duc tion to Con sti -
tu tional Law, 51ff. (1998).

34 Chen, n. 8 above at 859-60.

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/rD45uo



ogy, holds that the ideal or ga ni za tion of hu man af fairs is best re flected in
the cel e bra tion of di ver sity through unity. “Un der ly ing the po lit i cal
agenda of fed er al ists is the pre sump tion of the worth and va lid ity of di ver -
sity”.35 De moc racy, says Friedrich, “far from clash ing with fed er al ism,
now is seen to re quire it when ever a com pos ite com mu nity ex hib its more
than one level of com mu nal ex is tence in terms of distinctive val ues, in ter -
ests and be liefs”.36

I find sup port for these prop o si tions in the de vel op ments in In dian fed -
er al ism as well as de moc racy. Fed er al ism is not but de moc racy is one of
the three strands of the seam less web of the In dian Con sti tu tion.37 De moc -
racy is fully en sured and in sti tu tion al ized in the Con sti tu tion. Un like fed -
er al ism it has al ways been rec og nized as one of the ba sic fea tures of the
Con sti tu tion ever since the Su preme Court read the con cept of ba sic fea -
tures in it.38 The Con sti tu tion em bod ies all that was nec es sary and de sir -
able to es tab lish and op er ate de moc racy. In spite of In dia’s wide spread
pov erty and il lit er acy at the time of mak ing the Con sti tu tion and even now
the Con sti tu tion pro vides for uni ver sal adult fran chise for the pur pose of
elect ing the na tional Par lia ment and state as sem blies.39 Al though the right
to vote is not a fun da men tal or com mon law right, it is a con sti tu tional
right.40 The elec tions to the rep re sen ta tive houses of Par lia ment and state
as sem blies are held ev ery five years.41 The peo ple also elect the head of the 
state, the Pres i dent of In dia, in di rectly ev ery five years.42 Now with the in -
tro duc tion of the third tier of the gov ern ment elec tions af ter ev ery five
years have been made oblig a tory even for mu nic i pal i ties and vil lage
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35 Id., at 852.
36 Friedrich, n. 32 above at 197.
37 The three strands of seam less web is a dis cov ery by Aus tin, n. 12 above, who at p. 

6 sum ma rizes these strands as: “pro tect ing and en hanc ing na tional unity and in teg rity;
es tab lish ing the in sti tu tions and spirit of de moc racy; and fos ter ing a so cial rev o lu tion to
better the mass of In di ans”.

38 See, Kesavananda v. State of Kerala, AIR 1973 SC 1461 and other later cases on
the ba sic fea tures, par tic u larly, Kihoto Hollohan v. Zachillhu, AIR 1993 SC 412.

39 The Const., Arts. 325-26.
40 See, Peo ple’s Un ion for Civil Lib er ties v. Un ion of In dia, AIR 2003 SC 2363.
41 The Const., Arts. 83 & 172. Elec tions may be held be fore the ex piry of five years

in case the elected house is dis solved be fore that pe riod. They may also be ex tended dur -
ing Emer gency for one year at a time but not be yond six months af ter the end of Emer -
gency. 

42 Id., arts. 54-56.
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Panchayats.43 To en sure free and fair elec tions the con duct, su per in ten -
dence, di rec tion and con trol of all elec tions ex cept the elec tions at the third
tier have been en trusted to an the Elec tion Com mis sion whose au ton omy
and in de pend ence is fully guar an teed in the Con sti tu tion and the laws re -
lat ing to elec tions.44 Pro vi sion for an in de pend ent elec tion com mis sion in
each state for con duct ing elec tions to mu nic i pal i ties and Panchayats is also 
made.45 Sub ject to cer tain con di tions like cit i zen ship, age, char ac ter and
sol vency of the in di vid ual ev ery one is en ti tled to be a can di date for any
elec tive po si tion.46 The laws re lat ing to elec tions en sure se crecy of bal lot
and fair and free elec tion eer ing. Dur ing the elec tion pro cess courts can not
in ter fere in elec tion mat ters but they can do so af ter the elec tion pro cess is
over.47 The dem o cratic pro cess in clud ing elec tions is re in forced by fun da -
men tal rights, among oth ers, to equal ity and lib erty and their en force ment
in courts guar an teed in the Con sti tu tion.48 Al though all elec tions in ev ery
re spect may not have al ways been ideal, by and large their or derly con duct
and fair ness have been ac knowl edged world over.

Federalism and fed eral ten den cies in In dia have grown in pro por tion
to the growth and strength of its de moc racy. Mo nop oly of one party rule
at the cen tral and state lev els un til 1967 did not let the fed er al ism grow
fast enough. As the peo ple within the party started ex er cis ing their dem o -
cratic rights and split it at the state level, the states started as sert ing their
au ton omy. Though be cause of the strong hold of one party at the Cen tre,
for some time the states could not en joy enough au ton omy, the state
claims for greater au ton omy started get ting de sired rec og ni tion with the
es tab lish ment of mi nor ity gov ern ments since 1989 and co ali tions since
1989 at the Cen tre. The 1975-77 Emer gency, which throt tled de moc racy, 
also throt tled fed er al ism. Even though for mally the state gov ern ments
con tin ued to be in of fice, the Cen tre wielded its pow ers as if it were a uni -
tary Con sti tu tion.49 Since the first break of one party rule at the Cen tre in
1977, Emer gency pro vi sions have never been in voked and even the pro vi -
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43 Id., arts. 243-E & 243-U.
44 Id., art. 324.
45 Id., art. 243-K & 243-ZA.
46 Id., arts. 58, 84, 173, 243-F & 243-V. 
47 Id., art. 329.
48 Id., Part III, Arts. 12-35.
49 The Const., of course au tho rizes such an ar range ment dur ing the Emer gency: see,

arts. 352-354.
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sion un der which the Cen tre is au tho rized to take over the gov ern ment of a
state and which the Cen tre used fre quently and of ten to pun ish non-party
gov ern ments, has not been in voked dur ing the last few years, es pe cially
be cause of multi-party gov ern ment at the Cen tre and the grow ing fed eral
ten den cies for greater au ton omy for the states. Such take over was both
anti-dem o cratic and anti-fed eral. Its non-use speaks as much for de moc -
racy as for fed er al ism.

With in creas ing fed eral ten den cies since 1989 de moc racy has also
gained in strength. Be sides in creased intra and inter party de moc racy, the
in tro duc tion of third level of gov ern ments in 1992 has taken the dem o -
cratic pro cess to the grass roots level in which peo ple of the small est geo -
graph ical unit of the so ci ety de ter mine and elect their rep re sen ta tives and
gov ern through them. The Con sti tu tion en sured par tic i pa tion of all sec -
tions of the so ci ety in the dem o cratic gov er nance of the coun try by mak ing
spe cial pro vi sions for en sur ing rep re sen ta tion of ex cluded, weaker and mi -
nor ity sec tions of the so ci ety in Par lia ment and state as sem blies.50 At the
third level of gov ern ment the Con sti tu tion also makes sim i lar ar range ment
for women.51 These pro vi sions help bring ing into dem o cratic pro cess
those who would have oth er wise re mained out side or would have taken
much lon ger to en ter and ef fec tively par tic i pate in it. Ef fort is on to en sure
ad e quate rep re sen ta tion of women in Par lia ment and state assemblies.

These de vel op ments in In dia rea son ably help in ap pre ci at ing the va lid -
ity of the prop o si tions I have set above that de moc racy is a pre con di tion for 
the suc cess of fed er al ism and that fed er al ism pro motes de moc racy.52

IV. HUMAN RIGHTS

The re la tion ship be tween fed er al ism and hu man rights is not as clear as
the re la tion ship be tween fed er al ism and de moc racy or be tween de moc racy
and hu man rights. Ap par ently re al iza tion of hu man rights should not de pend 
upon the fed eral or uni tary form of gov ern ment and equally good or bad
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50 The Const., arts. 330-334.
51 Id., arts. 243-D & 243-T.
52 On this, among oth ers, see Mukarji, N. & Arora, B., “Con clu sion: re struc tur ing

fed eral de moc racy”, in Mukarji, N. & Arora, B. (eds.), Fed er al ism in In dia, 265 ff.
(1992). For an in ter est ing note on In dian de moc racy see, Nandy, A., “Con tend ing sto ries
in the cul ture of In dian pol i tics: tra di tions and fu ture of de moc racy”, in Pai Panandiker,
V. A. & Nandy, A. (eds.), Contemprorary In dia, 297 (1999).
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human rights re cord could ex ist in both. There fore, it could be said that no
link ex ists be tween fed er al ism and hu man rights. But in fact that is not the
case. All the suc cess ful fed eral gov ern ments that we have men tioned above,
namely, United States, Can ada, Aus tra lia and Swit zer land also have good
hu man rights re cord. But as we have noted above they are also dem o cratic
gov ern ments. It is dif fi cult to say whether their good hu man rights re cord
is be cause of de moc racy or be cause of fed er al ism. We have also noted
above that de moc racy is a pre con di tion for fed er al ism but the re verse of it
is not true. It is also no ta ble that all mod ern de moc ra cies have a good hu -
man rights re cord even though it may not have been the case in the past.
The ex pla na tion for the past bad hu man rights re cord could ei ther be that the
phe nom e non of hu man rights is it self of re cent or i gin vis-à-vis de moc racy or 
that de moc racy it self had ei ther tem po rarily bro ken down or had not taken
its roots suf fi ciently. In that case a link be tween de moc racy and hu man
rights stands es tab lished. But no such link gets es tab lished be tween fed er al -
ism and hu man rights ex cept through the me dium of de moc racy which, as
we have noted above, is an es sen tial con di tion for federalism. The link be -
tween hu man rights and de moc racy and be tween de moc racy and fed er al -
ism, how ever, es tab lishes a link be tween federalism and hu man rights too.
We may say as fed er al ism is de pend ent on de moc racy and de moc racy is
de pend ent on hu man rights no fed er al ism can exit with out hu man rights.
Thus we ar rive at the prop o si tion sup ported by facts that all fed eral gov ern -
ments also have good hu man rights re cord. But can we also es tab lish the
re verse of it that fed er al ism also helps in re spect ing the hu man rights?

As the hu man rights re cord is not nec es sar ily better in the fed eral gov -
ern ments than in many uni tary gov ern ments, log i cally it should be dif fi cult 
to ar rive at the con clu sion that fed er al ism alone en sures re spect for hu man
rights. How ever, in the evo lu tion of constitutionalism, i. e. of lim ited gov -
ern ment, the no tions of rights, sep a ra tion of pow ers and fed er al ism have
emerged al most si mul ta neously or in that or der with out any no ta ble time
gap. As is well known the doc trine of sep a ra tion of pow ers is ac cepted as a
guar an tee against the vi o la tion of lib erty of the in di vid ual by the state be -
cause it pre vents the con cen tra tion of all state power in one per son or body. 
Fed er al ism also per forms the same func tion by di vid ing pow ers of the state 
be tween two, or some times three, lev els of gov ern ments. James Mad i son
rightly em pha sized this point in the mak ing of the Con sti tu tion of the
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United States.53 More re cently Eric Barendt says, “a fed eral con sti tu tion,
like the sep a ra tion of pow ers prin ci ple, re duces the risk of a con cen tra tion
of power and the dan ger of ar bi trary gov ern ment”.54 If dif fu sion of pow ers
as sures re spect for hu man rights then, I think, di vi sion of pow ers be tween
dif fer ent lev els of gov ern ment is even a greater as sur ance of re spect for hu -
man rights than sep a ra tion of pow ers. The to tal ity of pow ers gets di vided
not only be tween dif fer ent wings of the same gov ern ment but also be tween 
dif fer ent gov ern ments con scious of their iden tity, in de pend ence and au -
ton omy. Ap par ently this as pect does not seem to have been re searched but
some de vel op ments in the his tory of United States sup port this prop o si -
tion. The Bill of Rights in the U.S. Con sti tu tion was in tro duced as pro tec -
tion against the fed eral gov ern ment, but soon it was re al ized that states
rather than the fed eral gov ern ment were vi o lat ing hu man rights, es pe cially
in the form and as a con se quence of slav ery. The fed eral gov ern ment ul ti -
mately had to en gage in the Civil War to abol ish slav ery and to en sure
equal pro tec tion of laws to all, in clud ing the mak ing of Civil Rights Acts.
Of course for nearly a cen tury af ter that the U.S. Su preme Court did not
sup port these mea sures ad e quately, but from the end of World War II on -
wards it started giv ing ex pan sive mean ing to the Bill of Rights, par tic u -
larly to the equal pro tec tion clause sup ported by the fed eral gov ern ment in
the im ple men ta tion of that in ter pre ta tion and find ing means to en force
them through law. In the pro cess the Bill of Rights, which was a guar an tee
against the fed eral gov ern ment only, has be come bind ing upon the states
too. To day the U.S. schol ars, who have stud ied the re la tion ship be tween fed -
er al ism and hu man rights, gen er ally agree “that fed er al ism has al ways
played a sig nif i cant role in the pro tec tion of rights through the struc ture of
gov ern ment cre ated by it”.55 From the state seek ing pro tec tion of hu man
rights against the federal gov ern ment in the Con sti tu tion, the United States
has moved to pro tect ing those rights from vi o la tions by the states to
extend ing the guar an tee of those rights against the states and fi nally to an
expansive in ter pre ta tion and ap pli ca tion of those rights by the states them -
selves.56 I am not in a po si tion to give such a clear ac count of other fed er a -
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53 See, Chen n. 8 above at 861-62. Also see gen er ally, McIlwain, C. H., Constitu-
tionalism: An cient and Mod ern (1940, 7th print, 1987).

54 N. 33 above at 58.
55 Chen, n. 8 above at 864.
56 Id, at 868.
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tions of which Swit zer land has a bill of rights, Can ada has in tro duced only
re cently and Aus tra lia does not have yet. But I see sup port for the fore go -
ing prop o si tions in some what sim i lar de vel op ments in In dia.

To be gin with though the de mand for a bill of rights against the co lo nial
Brit ish gov ern ment in In dia had lit tle to do with fed er al ism, in the ul ti mate
blue print for a con sti tu tion for In dia, fed er al ism was def i nitely considered
as a guar an tee for the pro tec tion and au ton omy of mi nor i ties.57 Fol low ing
this blue print the Ob jec tive Res o lu tion moved in the Con stit u ent As sem -
bly, which made and adopted the pres ent Con sti tu tion of In dia, re tain ing
the fed eral el e ment as such also very spe cif i cally in tro duced pro vi sions for 
a bill of rights along with spe cial pro tec tion to mi nor i ties.58 The in tro duc -
tion of the pro vi sion for the bill of rights was an as ser tion of a long-stand -
ing de mand of the na tional lead ers against the co lo nial rul ers as well as an
expression of their doubt whether fed er al ism alone would ad e quately pro -
tect the rights of the peo ple and par tic u larly of the mi nor i ties. There fore, as 
we have noted above, af ter the dec la ra tion of in de pend ence from Brit ish
rule though the con sti tu tion mak ers agreed to change the char ac ter of fed -
er al ism from weak to strong Cen tre, they did not in any way di lute their
stand on the bill of rights. I think in this move they saw a better guar an tee
of rights in a strong Cen tre equally bound by a bill of rights as the states.
The bill of rights in In dia binds the states as much as it binds the Cen tre.
From the very be gin ning of the Con sti tu tion in Jan u ary 1950, we find more 
com plaints of vi o la tion of rights against the states than against the Cen tre.
Most of the com plaints against the Cen tre re late to emer gency or na tional
se cu rity is sues and a very few with re spect to other is sues. The vi o la tions
of rights by the states could be ef fec tively rem e died be cause In dia has a
sin gle ju di ciary which can in ter pret and ap ply state laws as much as the
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57 The ear li est men tion of a bill of rights is found in the Con sti tu tion of In dia Bill
1895, which was re peated in the Com mon wealth of In dia Bill 1925 and sub se quent doc u -
ments. While the 1895 Bill en vis aged a uni tary gov ern ment the 1925 Bill had in tro duced
the fed eral el e ment. A fed eral ar range ment was en vis aged in the Gov ern ment of In dia
Act 1935 with out a bill of rights. The fed eral as pect of the Act could, how ever, not come 
into op er a tion. Fi nally, the Cab i net Mis sion Plan of 16 May 1946, which was the start ing 
point for the pres ent Con sti tu tion of In dia, en vis aged a fed eral gov ern ment in which the
Cen tre would have enu mer ated pow ers while the states would have the res i due. Fed eral
ar range ment was con sid ered as the guar an tee for the pro tec tion of Mus lim mi nor ity in
In dia. For all these and other rel e vant doc u ments and de vel op ments see, Shiva Rao, n.16
above, vol. 1.

58 For the text of Res o lu tion see, Shiva Rao, n. 16 above, vol. II, P. 3.
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Cen tral laws. As In dia does not have sep a rate state con sti tu tions, the same
ju di ciary can also in ter pret and ap ply the Con sti tu tion. Even in such sit u a -
tion ex am ples are not miss ing when the high est court at the state level, i. e.
the High Court whose ter ri to rial ju ris dic tion with a few ex cep tions co in -
cides with the state ter ri tory, con dones even the gross vi o la tions of rights
by the states which in many cases have ul ti mately been cor rected by the
Su preme Court. There may be, as I have al ready noted, a few ex am ples
such as A.D.M. Jablapur v. Shivakant Shukla59 re lated to emer gency or na -
tional se cu rity where the High Courts took more lib eral view of the rights
than the Su preme Court. But many ex am ples could be found of High
Courts tak ing a nar row view of the rights in de ny ing the rem e dies to the
vic tims of those vi o la tions which in many cases were cor rected by the Su -
preme Court. To take a few re cent ex am ples, the Su preme Court set aside a
High Court de ci sion which jus ti fied a ban on the ex hi bi tion of a film be -
cause of fear of vi o lence;60 it also set aside a High Court de ci sion de clin ing
re trial in a mass mur der case of clear mis car riage of jus tice against a mi nor -
ity com mu nity;61 and it stayed a High Court or der that al lowed crim i nal in -
ves ti ga tion against an au thor for al leg edly mak ing some de rog a tory re -
marks against a re vered his tor i cal fig ure – Chhatrapati Shivaji.62 Many
more such ex am ples can be found since the com mence ment of the Con sti -
tu tion un til now. They go to sup port the idea that if the states in In dia were
in de pend ent coun tries in stead of be ing con stit u ents of a fed er a tion they
would have tol er ated such vi o la tions of rights even if the rights were guar -
an teed in their con sti tu tions. It is the fed eral ar range ments which have
rem e died such vi o la tions. Sim i larly, as we have noted above, emer gen cies
have be come mat ters of past ap par ently be cause of de vel op ments to wards
ro bust fed er al ism and, there fore, partly be cause of con sti tu tional amend -
ments and partly be cause of prac ti cal pol i tics the rep e ti tion of Shivakant
Shukla is fore closed. Thus the In dia sit u a tion rea son ably es tab lishes a link
be tween fed er al ism and pro tec tion of hu man rights.

The growth of fed er al ism in In dia also sup ports the other as pect of re la -
tion ship be tween fed er al ism and hu man rights. Hu man rights are pri mar ily 
con cerned with hu man dig nity and au ton omy. Reali sa tion of in creas ing
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59 AIR 1976 SC 1207
60 S. Rangrajan v. P. Jagjivan Ram, (1989) 2 SCC 574.
61 Zahira v. State of Gujarat, (2004) 4 SCC 158.
62 The Hindu, dt. 21.5.2004, p. 11.
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claim for au ton omy at the re gional or state level by peo ple in dif fer ent parts 
of the coun try is ex pected to cre ate re al iza tion among peo ple of dif fer ent
states that oth ers also have a sim i lar claim to au ton omy as they do. Con se -
quently they learn not only to re spect the au ton omy of each other as ter ri to -
rial units but also as groups and in di vid u als. While ini tially there were vi o -
lent fights be tween or among dif fer ent groups for the re al iza tion of their
au ton omy, now it is sought through dis cus sion and con ces sions. The in -
crease in the num ber of states from within the same ter ri tory is the proof of
that. Once we so learn to re spect the au ton omy of oth ers we au to mat i cally
im prove the sit u a tion of hu man rights. Al though oc ca sional spurt of com -
mu nal rights dis proves this prop o si tion, it is hoped that in course of time
such hap pen ings will also be come a mat ter of past. Fur ther, by con ced ing
or rec og niz ing op por tu nity to peo ple to de cide re gion ally or lo cally fed er -
al ism as sumes ex is tence of power, lib erty or rights in the people and the
right to be different in some matters while similar in others.

Thus though ap par ently one may have dif fi culty in see ing any link be -
tween fed er al ism and hu man rights and may also come to the con clu sion
that fed er al ism can not pre vent tyr anny, I am def i nitely of the view that tyr -
anny and fed er al ism can not go to gether. A ty ran ni cal fed er al ism is a
self-con tra dic tion. A fed eral state must be dem o cratic and a dem o cratic
state must re spect hu man rights. There fore, a fed eral state must also re -
spect hu man rights. To ex press it as a syl lo gism: a fed eral state is a dem o -
cratic state; a dem o cratic state re spects hu man rights; there fore all fed eral
states re spect hu man rights.

V. CONCLUSION

 The idea of fed er al ism, like many other ideas, may re main de bat able,
but the dif fer ence be tween a fed eral and a uni tary gov ern ment is un dis -
puted. A fed eral gov ern ment as sumes that un like the uni tary gov ern ment
hav ing a mo nop oly over all pow ers of the gov ern ment, it must share the to -
tal ity of the pow ers be tween a cen tral and more than one re gional gov ern -
ments. As re gards the share of each gov ern ment, some guide lines may be
sug gested but no hard and fast rules can be laid down in ad vance. It will de -
pend upon the sit u a tion of each fed er at ing coun try. In the idea of shar ing
the idea of ne go ti a tions and re spect for each other’s share is im plicit. Both
of these ideas re late fed er al ism to de moc racy and hu man rights. Those who 

FEDERALISM, DEMOCRACY AND HUMAN RIGHTS 523

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/rD45uo



are will ing to ne go ti ate and re spect each other’s share must pass through
some dem o cratic pro cess and as sume that as much as one loves one’s own
share the other must also be lov ing its own. This pro cess and as sump tion is
not a one-time af fair but rather must con tinue all along in a fed eral ar range -
ment. Those who can not ei ther pass through and con tinue with this pro cess 
or who do not have the as sump tion and carry it for ward can not in the first
in stance cre ate a fed eral gov ern ment and even if they suc ceed in cre at ing
one, they can not run it. The cre ation and run ning of the fed eral gov ern ment 
is, there fore, de pend ent upon the dem o cratic pro cess and re spect for hu -
man rights. Though de moc racy and hu man rights are con di tions pre ce dent
for federalism, in course of time they them selves start get ting sus te nance
and sup port from fed er al ism. Fed er al ism not only re duces the chances of
der o ga tion from them, but it also fore closes the pos si bil ity of re turn ing to
au toc racy or tyr anny.63 So long as fed er al ism sur vives tyr anny has no scope
for emer gence. The two can not co-exit. On the con trary as long as fed er al -
ism flour ishes de moc racy and re spect for hu man rights also flour ish.
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63 Ac cord ing to Friedrich, n. 32 above at 197 even: “Ab so lut ist de moc racy is in com -
pat i ble with fed er al ism, be cause it does not per mit an ef fec tive di vi sion of power”. Con -
tra., Rosenn, n. 11 above at 49.
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