
FEDERALISM IN SWITZERLAND:
FROM IMMOBILITY TO SLOW CHANGE?

Ju lian THOMAS HOTTINGER

SUMMARY: I. Intro duc tion. II. The Swiss fe de ral po li ti cal struc tu res.
III. The li mits of Swiss fe de ra lism.

It may be con si de red as an ob jec tion in he rent
in the prin ci ple that as every appeal to the
peo ple would carry an im pli ca tion of so me
de fect in the go vern ment, fre quent ap peals
would, in great mea su re, de pri ve the go vern -
ment of that ve ne ra tion which ti me bes tows
on every thing and wit hout which per haps the
wi sest and freest go vern ments would not pos -

sess the re qui si te sta bi lity.

Ma di son in The Fe de ra list Pa pers, núm. 49.

I. INTRODUCTION

Swit zer land is con sid ered to be a fed er al ized plebiscitary de moc racy1 To
un der stand Swiss po lit i cal pol icy, one must take into ac count its pre dom i -
nant fea ture: di rect de moc racy. Among West ern de moc ra cies in the post -
war pe riod, Swit zer land is the only state in the world to ap ply di rect de -
moc racy to ev ery sphere of gov ern ment ac tiv ity. From 1848 to 2000 Swiss 
cit i zens have been called to polls on over 1,813 is sues (834 obligatory ref -

681

1 Watts, Ron ald L., Com par ing Fed eral Sys tems, 2nd edi tion, On tario, In sti tute of
In ter gov ern men tal Re la tions-Queen’s Uni ver sity, 1999.
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er enda; 833 pop u lar ini tia tives; and 146 op tional ref er enda).2 Swiss vot -
ers are called on to de cide be tween seven and four teen na tional ques tion
yearly, which are typ i cally spread over three or four sep a rate bal lots. In
ad di tion, they are asked to vote in nu mer ous can tonal and com mu nal ref -
er enda. When elec tions of na tional, can tonal, and com mu nal rep re sen ta -
tives are added to these, an av er age Swiss cit i zen is called to the polls
more times in a sin gle year than any other Eu ro pean cit i zen in a life time.
Only in Aus tra lia, It aly and Cal i for nia, and a few other US West ern
states do ref er enda play such an im por tant role in daily po lit i cal life.

The ex pla na tion for Swiss at tach ment to di rect de moc racy is its long-
stand ing ex pe ri ence of di rect vote, doc u mented as ex ist ing in the can ton of
Schwyz since 1294. Pop u lar landsgemeinden (leg is la tive as sem blies)
were used in sev eral moun tain can tons from the thir teenth cen tury on ward. 
But pop u la tion growth in the nine teenth and twen ti eth cen tu ries ren dered
the landsgemeinden im prac ti cal in most can tons. Ref er enda and ini tia tives
on key is sues cov er ing ex ter nal and do mes tic pol icy came into com mon
us age as a way of pre serv ing the tra di tion of di rect leg is la tion. Ma jor
changes that have marked the post war evo lu tion of Swiss so ci ety are, with -
out doubt, linked to this con strain ing el e ment of power shar ing, which is
quite dif fer ent fro the An glo-Saxon win ner-take-all pat tern.

On the po lit i cal agenda of the last fifty years there has been a num ber of
dis tinc tive Swiss is sues. One is the con sti tu tional re vi sion, which fi nally
voted on and ap proved in 1999; an other is the eter nal de bate of the na ture
of the bal ance be tween fed eral and can tonal power; an other is the role of
the Swiss army, the ex tent to which it should be sup ported fi nan cially, and
whether ci vil ian ser vice al ter na tives should be pro vided for con sci en tious
ob jec tors. On No vem ber 26, 1989, more than a mil lion vot ers, 35.6% of
those go ing to the polls, sup ported an ini tia tive to abol ish the Swiss army,
ex ceed ing even the ex pec ta tions of the antimilitary mil i tants, even though
the pro posal was de feated, it nev er the less com pelled gov ern ment re forms.

En vi ron men tal pro tec tion is in tensely de bated po lit i cal is sue of all, es -
pe cially in the af ter math of Chernobyl and the Rhine chem i cal di sas ter at
Schweizerhalle in 1986. In the 1970s the antinuclear move ment suc cess -
fully stopped the con struc tion of a power plant af ter sev eral months of oc -

JU LIAN THOMAS HOTTINGER682

2 For an ex pla na tion on these dif fer ent form of pop u lar con sul ta tion, please re fer to
the 2nd Part of this pa per, chap ter en ti tled “Di rect De moc racy or Peo ple’s Rights at the
Swiss Fed eral Level”.
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cu pa tion of the site. When the Ecol o gist Party and the So cial Dem o crats
op posed the con struc tion of a new nu clear power plants, the is sue was di vi -
sive. A pop u lar ini tia tive against the con struc tion of a new power plants
failed in 1979, but the mar gin was ra zor thin. And pro tag o nists of nu clear
power were un able to win enough sup port for the con tin u a tion of the pro -
gram. When in 1985 the fed eral cham bers au tho rized the re sump tion of the 
con struc tion of a nu clear power plant in Kaiseraugst, it en coun tered unan i -
mous pro test through out Swit zer land. The work was not re sumed, and in
1989 the fed eral par lia ment dropped the pro ject, pay ing over 350 mil lion
Swiss Francs in in dem ni ties. In 1990 a com pro mise was fi nally found: the
can tons and the peo ple ac cepted a pop u lar ini tia tive for a ten-year mor a to -
rium on the au tho ri za tion and con struc tion of new plants. The mor a to rium
will be sub mit ted to vote for re newal in 2004, even though no de mand to
build any new nu clear power plants have been presented.

The 1990s have brought for ward a new se ries of much de bated ques -
tions deal ing with pa ro chial cul tures. Ger man can tons have ex pe ri enced a
re nais sance of di a lects that are barely un der stood by Swiss French or Ital -
ian speak ers. Doubts have also arisen about the fis cal com pe tence and gen -
eral ef fec tive ness of the fed eral gov ern ment3 Among the de bated is sues are 
the state of the so cial se cu rity sys tem and the pen sion scheme. The grow -
ing prob lems of drug use and AIDS have also drawn much pub lic at ten -
tion. Nev er the less, the Swiss are dis cov er ing, as is the rest of the world,
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3 For the first time in the his tory of the Swiss Con fed er a tion, eight can tons are de -
mand ing a fed eral ref er en dum on the new law on fi nan cial equal iza tion, as there is a
feel ing that the fed eral gov ern ment is im pos ing a model that does not nec es sar ily take in
ac count the can tons de mands, and that the model was es tab lished with out nec es sar ily
con sult ing the can tons. This shows to what ex tent the con fi dence be tween the can tons
and the fed eral gov ern ment is drop ping.
     Art. 141 stip u lates the fol low ing:

1. The fol low ing are sub mit ted to the vote of the Peo ple at the re quest of 50,000
cit i zens en ti tled to vote, or of eight Can tons:

a. Fed eral stat utes;
b. Fed eral Stat utes de clared ur gent with a va lid ity ex ceed ing one year;
c. Fed eral de crees to the ex tent the Con sti tu tion or the stat ute fore see this; 
d. In ter na tional trea ties which:

1. are of un lim ited du ra tion and may not be ter mi nated; 
2. pro vide for the en try into an in ter na tional or ga ni za tion; 
3. in volve a mul ti lat eral uni fi ca tion of law.

2. The Fed eral Par lia ment may sub mit fur ther in ter na tional trea ties to op tional ref -
er en dum.
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that they can not es cape the ten den cies of mar ket lib er al iza tion and glob al -
iza tion, and that do mes tic pol icy and for eign af fairs are more and more in -
ter de pen dent. Of course when men tion ing this one thinks of the Eu ro pean
Un ion, which has such a strong eco nom i cal and po lit i cal in flu ence on
Swit zer land, as it is made up of Switzerland’s neighbors and remains their
main foreign market. 

But let me please get back to the sub ject, which is the is sue in this case:
Fed er al ism in Swit zer land. My idea within this pa per is not to nec es sar ily
go through a huge de bate on the or i gins, evo lu tion and mo dal i ties of the
Swiss Fed eral Model.4 There have been changes over the years and since
Swit zer land be came a fed er a tion in 1848. Changes that were, and are,
some times slow but changes nev er the less. What I re ally would like to do
within this pa per is talk about the re cent changes in Swiss Fed er al ism and
high light some of the ma jor prob lem the Swiss Fed eral Sys tem is con -
fronted with since the turn of the cen tury. Of course there is one ma jor
hand i cap in pro ceed ing this way, and that is: you can not nec es sar ily iso late 
the fed eral strata in Swit zer land and to tally ig nore the two other po lit i cal
di men sions that ac com pany Swiss Fed er al ism. That is: firstly and of up
most im por tance, plebiscitary de moc racy, which I have al ready men -
tioned; and sec ondly, the con stant re search of con sen sus, A form of con -
sen sus that has pushed some spe cial ists, such as Arend Lijphart, to talk of
“consociationalism” when re fer ring to the Swiss case5 These three spe cific 
as pects are strongly linked and can not necessarily be dealt with sep a rately.

I have di vided my pa per into two parts. The 1st part is a de tailed ex pla na -
tion of how the Swiss Fed eral Po lit i cal Struc ture works. I have lim ited this
de scrip tion to the fed eral level as each one of the 26 Swiss Can tons are dif -
fer ent, and if I went into the can tonal lev els, there would be a need of de -
scrib ing the com mu nal lev els (known else where as the lo cal level). This
would bring me into writ ing a book! Nev er the less, when re quired, I have
made ref er ence to the can tonal and com mu nal lev els so as to ex plain and
clar ify the ex am ple the best way pos si ble.

The 2nd part of this pa per is an in-depth il lus tra tion of func tion ing or
non-func tion ing Swiss Fed er al ism ac cord ing to what is sue one looks at,
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4 On the evo lu tion and mo dal i ties of the Swiss Fed eral Model, please re fer to:
Steinberg, Jon a than, Why Swit zer land?, 2a. ed., Cam bridge, Cam bridge Uni ver sity Press, 
1996.

5 An ex cel lent ar ti cle on Consociationalism was writ ten Andeweg, Rudy B.,
“Consociational De moc racy”, An nual Re view of Po lit i cal Sci ence, 2000.3, pp. 509-536.
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es pe cially in the area of Hu man Rights and de moc racy (equal rep re sen ta -
tion). In di rectly, ref er ence is made to the Swiss/Eu ro pean Un ion is sue,
which will have to be dealt with in 2004. In the back of my mind, when
men tion ing these three cases, I am think ing of the last fed eral elec tions in
Swit zer land, where the right pop u list Schweizerische Volkspartei (SVP)
was re warded with just un der 27% of the vote, mak ing it for the first time
the big gest par lia men tary party.

Fi nally and just out of in ter est I have es tab lished a chart show ing how
law is made, and how it works it’s way thor ough the two cham bers within
the Leg is la tive As sem blies. Of ten the sys tem is con sid ered com pli cated,
slow and is un der go ing strong crit i cism.

II. THE SWISS FEDERAL POLITICAL STRUCTURES

The Swiss po lit i cal struc ture is di vided within three dif fer ent po lit i cal
lev els. The Con fed er a tion, is the term used in Swit zer land to de scribe the
State. The Con fed er a tion has au thor ity in all ar eas in which it is em pow -
ered by the Fed eral Con sti tu tion, such as in for eign and se cu rity pol icy,
cus tom and mon e tary af fairs, na tional ap pli ca ble leg is la tion and cer tain
other ar eas. Tasks which do not ex pressly fall within the do main of the
Con fed er a tion are mat ters for the can tons.6

Swit zer land con sists of 26 can tons, six of which, namely Obwalden and
Nidwalden, the two Appenzells and the two Basles, are di vided into half-can -
tons. The can tons are the orig i nal States which joint to gether in 1848 to form
the Con fed er a tion to which they ceded part of their sov er eignty.

Each can ton and half-can ton has its own con sti tu tion, par lia ment, gov -
ern ment and courts. The size of the can tonal par lia ments var ies be tween 58 
and 200 seats, while the can tonal executifs have ether 5, 7 or 9 mem bers.
Di rect de moc racy in the form of the landsgemeinde (open air peo ple’s as -
sem blies) is now con fined to the half-can ton of Appenzell Innerrhoden and 
Glarus. In all the other can tons the peo ple ex press their votes through the
bal lot box.
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6 For a de tailed ex pla na tion of the fed eral in sti tu tions, please re fer to:
    1. Aubert, Jean-François, Traité du droit constitutionnel Suisse, Neuchâtel, Ides et
Calendes, 1982.
      2. Aubert, Jean-François, Pe tite histoire constitutionnelle de la Suisse, Bern, Francke, 
1974.
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All can tons are di vided into com munes, of which there are cur rently about
2842. Their num ber is in de cline due to the cre ation of big ger cit ies and
amalgamations be tween the com munes. In 1980 there were roughly 3800
com munes. They dropped to about 3000 by the year 2000, and even though
the trend of bring ing com munes to gether has slowed down some what,
these lo cal iden ti ties con tinue to merge, mainly for eco nom i cal rea sons.

Around one-fifth of these com munes have their own par lia ment; in the
other four-fifths, de ci sions are taken by a pro cess of di rect de moc racy in
the lo cal as sem bly. 

In ad di tion to the tasks en trusted to them by the Con fed er a tion and the
can ton —such as the pop u la tion reg is ter and the civil pro tec tion— the com -
munes also have their own com pe ten cies in the ar eas of ed u ca tion and so cial
af fairs, en ergy sup ply, road build ing, lo cal plan ning, tax a tion, etc. To a large 
ex tent, these pow ers are self reg u lated. As for the de gree of au ton omy
granted to the com munes, it is de ter mined by the in di vid ual can tons and
there fore var ies considerably.

1. The fede ral poli ti cal orga ni za tion in Swit zer land

According to the Fed eral Con sti tu tion, the Swiss peo ple —some 4.6
mil lion cit i zens— are sov er eign and ul ti mately the su preme po lit i cal au -
thor ity of the coun try. This con cept in cludes that all Swiss adults
—roughly 60% of the res i dent pop u la tion— are el i gi ble to vote. While
those un der the age of 18, and for eign na tion als, do not have any po lit i cal
rights at the fed eral level.

The Swiss peo ple elect the Par lia ment. That is the two Cham bers of the
Fed eral As sem bly: the Na tional Coun cil with 200 mem bers an the Coun cil of
States with 46 rep re sen ta tives. To gether, the Na tional Coun cil and the Coun -
cil of States con sti tute the Leg is la tive Au thor ity. Both are di rectly elected in
all can tons by the peo ple. The Na tional Coun cil, is elected in ac cor dance
with fed eral rules and the Coun cil of States ac cord ing to pro vi sions dif fer ing 
from can ton to can ton. In both cases, the can tons form the con stit u en cies.

Now Par lia ment elects the gov ern ment and the Su preme Court. The col le -
gial gov ern ment is formed of seven mem bers of the Fed eral Coun cil as well as 
the Fed eral Chan cel lor, its chief of staff. The Su preme Court —which is made
up of the Fed eral Su preme Court and the Fed eral Insurance Court— has thirty 
full-time and thirty part-time judges in the Supreme Court and nine full-
time and nine part-time judges in the In sur ance Court.
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In the same man ner as the Gov ern ment, the Ju di ciary is elected by the Par -
lia ment i. e. the Fed eral As sem bly which is com posed of both Cham bers.

In Swit zer land, when talk ing about the sep a ra tion of pow ers, leg is la tive
or ex ec u tive, not to men tion ju di cial pow ers, may not be ex er cised by the
same per sons. In ef fect, no in di vid ual may si mul ta neously be long to more
than one of the three fed eral au thor i ties —Par lia ment, Gov ern ment or the
Su preme Court—. How ever, for prac ti cal rea sons each of the three au thor -
i ties per form tasks which, strictly speak ing, fall un der the ju ris dic tion of
an other au thor ity. 

2. Di rect demo cracy or peo ple’s rights at the Swiss fede ral level

There are very few coun tries —with the exception of some States in the
USA— in which the peo ple have such far-reach ing rights of co-de ter mi na -
tion as in Swit zer land.7 The long dem o cratic tra di tion, the com par a tively
small size, both in terms of ge og ra phy and pop u la tion, and ul ti mately also
the high level of lit er acy and di ver sity of me dia are de ci sive in en sur ing the 
proper func tion ing of this par tic u lar form of con tin u ous con sul ta tion.8

Let us quickly run through the dif fer ent mo dal i ties of con sul ta tion used
at a fed eral level in Swit zer land. 

A. Elec tions

All Swiss cit i zens over the age of 18 may take part in elec tions to the
Na tional Coun cil both ac tively and pas sively. In other words, they may
cast their votes and also stand for elec tion them selves. Only fed eral civil
ser vants are re quired to choose be tween their pro fes sion and elected of fice
should they be elected. As for elec tions to the Coun cil of States, they are
not or ga nized at the fed eral level; they are gov erned by can tonal pro vi -
sions, but they do take place ev ery four years on the same date.

Per sons who are en ti tled to take part in par lia men tary elec tions may also 
cast their vote in pop u lar bal lots, i. e. all cit i zens liv ing at home or abroad
over the age of 18, who have not been in ca pac i tated on grounds of men tal
ill ness or men tal de bil ity, can vote.
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7 Kobach, Kris W., The Ref er en dum: Di rect De moc racy in Swit zer land, Aldershot,
Darmouth Pub lish ing Com pany, 1993. 

8 Cronin, Thomas E., Di rect De moc racy, Cam bridge, Lon don, Har vard Uni ver sity
Press, 1989 (es pe cially chap ter IV). 
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B. Re fe ren dums

A ref er en dum is com pul sory for all amend ments to the Con sti tu tion
and for mem ber ship to some in ter na tional or ga ni za tions. A vote must be
held in such cases and a dou ble ma jor ity is re quired for adop tion: namely, 
a ma jor ity of the pop u lar vote, the votes cast through out the coun try, and a
ma jor ity of the can tons, can tons in which the ma jor ity of vot ers adopted
the pro posal.

The Swiss cit i zens are also en ti tled to pro nounce on Par lia men tary de ci -
sions af ter the event. Amended or new laws and sim i lar de ci sions of Par lia -
ment as well as cer tain trea ties in in ter na tional law are only put to the vote
if an op tional ref er en dum is sought. In this case, a pop u lar bal lot is held if
50,000 cit i zens so re quest. The sig na tures must be col lected within 100
days of a de cree’s pub li ca tion. 

Of ten in Swit zer land, an op tional ref er en dum is seen as a veto and has
the ef fect of de lay ing and safe guard ing the po lit i cal the po lit i cal pro cess by 
block ing amend ments adopted by Par lia ment or the Gov ern ment or de lay -
ing their ef fect —the ref er en dum is there fore of ten de scribed as a “brake”
ap plied by the peo ple, though this could be a sub ject to de bate.

C. Peo ple’s ini tia ti ves 

Cit i zens may seek a de ci sion on an amend ment they want to make to the
Con sti tu tion. For such an ini tia tive to take place, the sig na ture of 100,000
vot ers must be col lected within 18 months. A peo ple’s ini tia tive may be
for mu lated as a gen eral pro posal or —much more of ten— be pre sented as a 
pre cisely for mu lated text whose word ing can no lon ger be al tered by Par -
lia ment or the Gov ern ment.

The au thor i ties some times re spond to such an ini tia tive with a coun ter-pro -
posal (gen er ally less far-reach ing and the prod uct of a large com pro mise) in
the hope that the peo ple and the can tons will sup port that in stead.

Since 1987, the pos si bil ity of a dou ble “yes” vote has ex isted in bal lots
on peo ple’s ini tia tives. Vot ers are now al lowed to ap prove both the ini tia -
tive and the coun ter-pro posal. A de cid ing ques tion de ter mines which of
the two texts will en ter into force if both se cure a pop u lar ma jor ity and a
ma jor ity of the can tons.
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D. Pe ti tion

Fi nally, all per sons ca pa ble of form ing judg ment —there fore not just
those el i gi ble to vote— are en ti tled to ad dress writ ten re quests, sug ges -
tions and com plaints to the au thor i ties. 

The au thor i ties in turn are re quired to take due note of such pe ti tions and 
al though it is not com pul sory to pro vide an an swer, in prac tice ev ery pe ti -
tion is con sid ered and does re ceive a re ply. The pe ti tion usu ally re lates to
any ac tiv ity of the State, and ev ery year thou sands of pe ti tions are sent in!

3. The Par lia ment 

Swit zer land has a bi cam eral Par lia ment at the fed eral level: These are
the Fed eral Cham bers, which to gether con sti tute the (United) Fed eral As -
sem bly. The Na tional Coun cil rep re sents the whole pop u la tion and the
Coun cil of States, the mem ber States —i. e. can tons— of the Con fed er a -
tion. This sys tem re flects the two prin ci ples on which the struc ture of the
State is founded: the dem o cratic prin ci ple ac cord ing to which ev ery vote
car ries the same weight and the fed er al ist prin ci ple by which all can tons
are treated equally. 

The peo ple are rep re sented in the Na tional Coun cil —also known as
the larger Cham ber— which has 200 seats.9 The num ber of dep u ties from 
a can ton (each of which is a con stit u ency) de pends on its pop u la tion size.
Zu rich with the larg est pop u la tion has 34 seats, while Uri and Glarus, the
half-can tons of Obwalden and Nidwalden and Appenzell Innerrhoden
are en ti tled to just one rep re sen ta tive each in the Na tional Coun cil. Pro -
por tional rep re sen ta tion is used for elec tions in can tons with more than
one seat.10

As for the can tons, they are rep re sented in the Coun cil of States —also
known as the small cham ber— which has 46 seats. 20 of the can tons elect 
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9 In the 1999-2003 leg is la ture which just ended on Oc to ber 19th 2003, 48 mem bers
of the Na tional Coun cil (24%) are women as where 9 (19.5%) mem bers in the Coun cil of 
States.

10 Each party which wishes to take part in an elec tion sub mits a list of can di dates to
each voter, the so called “party list”, which con tains a num ber of can di dates not ex ceed -
ing the num ber of mem bers for that can ton. The elec toral au thor i ties also pro vide vot ers
with a blank list as well, which con tains as many spaces as there are mem bers to elect.
The voter can use the pre pared party list or the blank list.
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two rep re sen ta tives and six half-can tons (namely Obwalden and
Nidwalden, the two Appenzells and the two Basles) each elect on
representative. In all can tons —with the ex cep tion of the Jura— the peo ple 
elect their dep u ties by a ma jor ity vot ing sys tem. 

A. The Par lia men tary Groups11

Par lia men tary groups are formed by dep u ties ei ther of the same party or
par ties shar ing the same po lit i cal sym pa thies. At least five dep u ties are
needed to form a Group.

GROUPS WITHIN THE NATIONAL COUNCIL

AND THE COUNCIL OF STATES 1999-2003

Groups National Council Council of States Total

Radical Free
Democratic Group 

42 18 60

Social Democratic
Group

52 16 58

Group of the Swiss 
People’s Party

45 17 52

Christian
Democratic Group

35 15 50

Green Group 10 — 10

Liberal Group 36 — 16

Evangelical and
Independents
Group

35 — 15

JU LIAN THOMAS HOTTINGER690

11 When draft ing this pa per the new Par lia men tary Groups were still be ing ne go ti -
ated and were not known. What was clear though was that the Lib eral Group, which only 
got 4 dep u ties re elected, would dis ap pear and must surely in te grate the Rad i cal Free
Dem o cratic Group.
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Groups are en ti tled to ap point rep re sen ta tives to the par lia men tary com -
mit tees. Par lia men tary group meet ings serve to en able pre lim i nary dis cus -
sions on Coun cil busi ness with a view to agree ing the line to be fol lowed
dur ing par lia men tary de bate. The com mit tee mem bers in form their col -
leagues in the par lia men tary groups of the pro pos als laid be fore them.

B. The Par lia men tary Com mit tees

The two Cham bers each have their own 12 stand ing com mit tees to pre -
pare var i ous is sues be fore they go to Par lia ment for de bate. Be side the bel -
low listed stand ing com mit tees, spe cial com mit tees can also be set up to
deal with cer tain im por tant mat ters. 

The 12 stan ding com mit tees are:

The Fi nance Com mit tee (FC)
The Con trol Com mit tee (CC)
The For eign Af fairs Com mit tee (FAC)
The Com mit tee for Sci ence, Ed u ca tion and Cul ture (CSEC)
The Com mit tee for So cial Se cu rity and Health (CSSH)
The Com mit tee for the En vi ron ment, Spa tial Plan ning and En ergy

(CESPE)
The De fense Com mit tee (DefC)
The Com mit tee for Trans por ta tion and Tele com mu ni ca tions (CTT)
The Com mit tee for Eco nomic Af fairs and Tax a tion (CEAT)
The Po lit i cal In sti tu tions Com mit tee (PIC)
The Com mit tee for Pub lic Build ings (CPB)
 
All com mit tees ex cept for four are de scribed as leg is la tive com mit tees

con cerned with leg is la tion in their spe cific sub ject area. This usu ally in -
volves dis cuss ing bills pro posed by the Gov ern ment on be half of their re -
spec tive Coun cils or the prep a ra tion of such bills them selves. 

The two ex cep tions are the two Fi nance Com mit tees which scru ti nize
the bud get and the State ac counts be fore they are dis cussed at the Coun cil
ses sions; and the Con trol Com mit tees which are su per vi sory bod ies which
ex am ine re ports on the con duct of busi ness of the ad min is tra tion.
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In con trast to the ses sions of the two Coun cils, the meet ings of the com -
mit tees are not open to the pub lic. The closed-door ses sions are in tended to
en cour age as open a dis cus sion as pos si ble among the mem bers and to make
con sen sus eas ier. Af ter their meet ings, the com mit tees usu ally hold a press
con fer ence. The com mit tees ap point a “rap por teur” to pres ent their pro pos -
als to the Coun cils. Com mit tee mem bers whose opin ions are in mi nor ity at
com mit tee meet ings have the op por tu nity of pre sent ing their po si tions in the
for of a mi nor ity mo tion to the Coun cils. 

As a rule, the Coun cils adopt the pro pos als of their com mit tees. As such, 
it can be said that the es sen tial po lit i cal course of the state is steered by the
com mit tees. 

The com po si tion of the com mit tees and the ap point ment of com mit tee
chair per sons are based on the strength of the var i ous par lia men tary groups
and, to as great an ex tent as pos si ble, on lan guage and re gion. The com mit tees
of the Na tional Coun cil as a rule con sist of 25 mem bers. The com mit tees of
the Coun cil of States, 13 on av er age. Na tional Coun cil mem bers sit on one to
two com mit tees and mem bers of the Coun cil of States, on three to four com -
mit tees. Com mit tee mem bers hold their seats for four years, af ter which they
may be re-elected. Com mit tee chair per sons may only serve for two years
max i mum.

C. The Par lia men tary Pro ce du res

Ev ery mem ber of the Na tional Coun cil and the Coun cil of States is en ti -
tled to speak dur ing the ses sions and to ta ble mo tions. Mem bers have at
their dis posal a range of in stru ments, some more ef fec tive than oth ers, to
en sure that their opin ions and those of their elec tor ate are heard.

Par lia men tary Ini tia tives. The “right of ini tia tive” en ables mem bers to
pro pose ar ti cles amend ing the Con sti tu tion, laws or de crees. This can be
done ei ther by sub mit ting a for mu lated draft or by mov ing for such a draft
to be pre pared in a gen eral pro posal.

A mo tion in structs the Fed eral Coun cil to pres ent a draft bill or de cree or 
to take a cer tain mea sure. The mo tion must be signed by one or more dep u -
ties. If it is ap proved by the Cham ber in which it orig i nated and by the
other Cham ber, it be comes bind ing on the Fed eral Coun cil. The Fed eral
As sem bly has the right to pro pose a mo tion con cern ing mat ters over which 
it has di rect au thor ity. Whether it also has this right in ex er cis ing its su per -
vi sory ac tiv i ties is de bat able.

JU LIAN THOMAS HOTTINGER692
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In 1986, the Coun cil of States cre ated a new pro ce dure called the “rec -
om men da tion” by which the Fed eral Coun cil may be in vited to im ple ment
a mea sure that falls within its ex clu sive ju ris dic tion or within a leg is la tive
area in which it has been em pow ered to act.

A coun cil may in stead de cide to sub mit a mo tion to the Fed eral Coun cil
in the form of a “pos tu late”. 

A pos tu late in structs the Fed eral Coun cil to ex am ine whether a draft bill 
or de cree should be pre sented or whether a cer tain mea sure should be
taken. A pos tu late can also re quire the prep a ra tion of a re port. The ap -
proval of the sec ond Cham ber is not nec es sary for a pos tu late to be sent to
the Fed eral Coun cil.

An in ter pel la tion en ables dep u ties to re quest in for ma tion from the Fed -
eral Coun cil on im por tant events or prob lems re lat ing to for eign or do mes tic
pol icy or to the ad min is tra tion. An in ter pel la tion can be la beled as “ur gent”.

A man date re quests the Fed eral Coun cil per for mance man date con -
ferred upon cer tain ad min is tra tion of fices. The man date serves as a guide -
line which may be de vi ated only in jus ti fied cases. Un like a mo tion or a
pos tu late, a draft man date, whether sub mit ted by an in di vid ual dep uty or
by a com mit tee, can be mod i fied in the course of par lia men tary de bate. Be -
fore be ing re ferred to the Fed eral Coun cil, the man date must be ap proved
by the other Cham ber.

A min ia ture ver sion of an in ter pel la tion, the “or di nary ques tion” can be
used by dep u ties to re quest ex pla na tions on is sues of a fed eral na ture. The
Fed eral Coun cil must pro vide a writ ten an swer to such ques tions be fore
the next par lia men tary ses sion.

Within the Na tional Coun cil, and only within this Cham ber, there ex ists
a “ques tion time” which takes place twice each par lia men tary ses sion. Any 
dep uty may put a brief writ ten ques tion to the Fed eral Coun cil in the first
and sec ond week of the ses sion, which is then an swered orally on the Mon -
day af ter noon of the fol low ing week.

Any dep uty who has put a ques tion may re spond to the an swer with a sup -
ple men tary oral ques tion, which must be an swered im me di ately. Mem bers of
the Fed eral Coun cil are known to dis like these “ques tion time” as the are quiet
of ten caught up with ac tu al ity and are put un der se vere scru tiny.

Fi nally, Par lia men tary ini tia tives may be sub mit ted by com mit tees as
well as by Coun cil mem bers. In the case of mo tions and pos tu lates, the
same also ap plies for par lia men tary groups.
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D. The Main Tasks of the Fe de ral Assembly

The two Cham bers above all de bate any amend ments to the Con sti tu -
tion, de cide on the en act ment, amend ment or re scind ing of fed eral laws,
take other gen er ally bind ing de ci sions of the Con fed er a tion and ap prove
in ter na tional trea ties.

In the first ses sion af ter the elec tions of the Fed eral As sem bly, the two
Cham bers meet as the United Fed eral As sem bly to elect the mem bers of
the Fed eral Coun cil and the Fed eral Chan cel lor, as well as the judges to the 
Fed eral Su preme Court, the Fed eral In sur ance Court and the Mil i tary Su -
preme Court.

Each year, the Fed eral As sem bly elects the Pres i dent of the Con fed er a -
tion and the Vice-Pres i dent of the Fed eral Coun cil from among seven
mem bers of the Fed eral Coun cil.

If a seat in the Fed eral Coun cil or one of the Fed eral Courts falls va cant,
the Fed eral As sem bly is con vened to elect a suc ces sor. In the event of a
mil i tary threat, it also elects a Gen eral to act as Com mander-in-chief of the
armed forces.

The two Cham bers ex er cise ul ti mate su per vi sion over the Fed eral Ad -
min is tra tion; they ap prove the fed eral bud get and au tho rize the lev els of
rev e nue and ex pen di ture. In ad di tion, they scru ti nize and ap prove the fed -
eral ac counts.

Within other tasks, both Coun cils ap prove the list of per ma nent civil
ser vants and the level of re mu ner a tion. Fi nally, they en dorse all amend -
ments to can tonal con sti tu tions as long as they are dem o cratic and com ply
with the Fed eral Con sti tu tion. 

4. The Fe de ral Coun cil 

The Swiss Gov ern ment con sists of the seven mem bers of the Fed eral
Coun cil who are elected by the Fed eral As sem bly for a four-year term. The 
Pres i dent of the Con fed er a tion is se lected for just one year and is re garded
as Pri mus inter pares or first among equals dur ing that time. He chairs the
ses sions of the Fed eral Coun cil and un der takes spe cial cer e mo nial du ties.
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A. The Ro le of the Fe de ral Coun cil

As the high est ex ec u tive au thor ity of the coun try, the Fed eral Coun cil
is pri mar ily re spon si ble for the ac tiv i ties of Gov ern ment. It must conti-
nuously

• as sess the sit u a tion aris ing from de vel op ments in the State and so ci -
ety and from events at home and abroad; 

• de fine the fun da men tal goals of state ac tion and de ter mine the re -
sources needed to at tain them; 

• plan and co-or di nate Gov ern ment pol icy and en sure its im ple men -
ta tion; 

• rep re sent the Con fed er a tion at home and abroad.

Fur ther more, the Fed eral Coun cil must reg u larly and sys tem at i cally
scru ti nize the work ing of the Fed eral Ad min is tra tion in or der to en sure its
ef fi ciency as well as the le gal ity and prac ti cal ity of its ac tiv i ties.

The Fed eral Coun cil also takes part in the leg is la tive pro ce dure by

• lead ing the pre lim i nary pro ceed ings of leg is la tion; 

• sub mit ting fed eral laws and de crees to the Fed eral as sem bly;

• en act ing reg u la tions in so far as the Fed eral Con sti tu tion or fed eral
law em pow ers it.

Fi nally, the Fed eral coun cil hears and de ter mines mat ters of ad min is tra -
tive law in so far as pro vi sion is made in fed eral leg is la tion on adminis-
trative ju ris dic tion.

It drafts the bud get and the State ac counts and ap proves can tonal de crees
in con tro ver sial cases as long as this is pro vided for in a fed eral de cree re -
quir ing a com pul sory ref er en dum. The Fed eral Coun cil takes ad min is tra tive
ac tion only in ex cep tional cases. 

B. The Func tio ning of the Fe de ral Coun cil

The Fed eral Coun cil gen er ally meets for one or di nary ses sion each
week and takes de ci sions on some 2,000 to 2,800 mat ters per year. In ad di -
tion to the ex traor di nary ses sions, which are con vened at short no tice as
and when the need arises, a num ber of spe cial meet ings are also held each
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year, which are ded i cated to the con sid er ation of es pe cially com plex and
im por tant is sues.

The ses sions of the Fed eral coun cil are chaired by the Pres i dent of the
Con fed er a tion, or in his ab sence, by the Vice-Pres i dent. They can last be -
tween one and ten hours.

The De part ments and the Fed eral Chan cel lery pre pare the agenda, but it
is the Fed eral Coun cil that takes the de ci sions as a col le gial body. Each
mem ber of the Fed eral Coun cil has one vote. The Fed eral Chan cel lor is en -
ti tled to pro pose mo tions and speak, but has no vote.

As a gen eral rule, the Fed eral Coun cil avoids tak ing votes as such; a ma -
jor ity po si tion of ten al ready emerges from the opin ions ex pressed dur ing
the dis cus sions.

The so-called magic for mula and the col le gial prin ci ple in ef fect turns
the Fed eral Coun cil into a small ver sion of par lia ment with the main par -
ties rep re sented on a largely pro por tional ba sis12 As a re sult, the col le gial
prin ci ple also serves the func tion to day of en abling com pro mise so lu tions
to be found on which ma jor ity agreement is possible.

5. The Fe de ral Jus ti ce

As the high est le gal in stances in Swit zer land, the Fed eral Su preme
Court and the Fed eral In sur ance Court rep re sent the ju di cial au thor ity, one
of the three state au thor i ties along side the leg is la tive au thor ity em bod ies
by the Fed eral As sem bly and the ex ec u tive au thor ity em bod ies by the Fed -
eral Coun cil. 

A. The Fe de ral Su pre me Court 

Has the re spon si bil ity of en sur ing that fed eral law is uni formly ap plied
and that the can tons do not over step the lim its set by the Con fed er a tion in
the in tro duc tion and ap pli ca tion of laws and the ad min is ter ing of jus tice.

JU LIAN THOMAS HOTTINGER696

12 The seven mem bers of the Fed eral Coun cil are rep re sen ta tives of four dif fer ent
po lit i cal par ties. It is the same com po si tion since 1959. The four big gest par ties form ing
the Fed eral Coun cil un der the “magic for mula”: two rad i cals, two Chris tian Dem o crats,
two So cial Dem o crats and one mem ber of the Swiss Peo ple’s Party. Rad i cal. An un writ -
ten law re quires that at least two mem bers should come from French or Ital ian speak ing
re gions. This might change on De cem ber 10th 2003 as ex plained in the con clu sion.
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The Fed eral Su preme Court also has re spon si bil ity for pro tect ing the con -
sti tu tional rights of the cit i zen. 

It is the fi nal in stance in re solv ing le gal dis putes be tween the cit i zen and 
the state, be tween cit i zens, be tween can tons and be tween the Con fed er a -
tion and the can tons. It is re spon si ble for all ar eas of law: crim i nal, debt and 
bank ruptcy as well as con sti tu tional and ad min is tra tive law (with the ex -
cep tion of so cial in sur ance law). 

Through its de ci sions, the Fed eral Su preme Court con trib utes to the
con tin u ing de vel op ment of law and its ad ap ta tion as sit u a tions change. 

B. The Fe de ral Insu ran ce Court

It is a branch of the Fed eral Su preme Court re spon si ble for so cial in sur -
ance cases, but or ga ni za tion ally it is in de pend ent of the Fed eral Su preme
Court. It has the re spon si bil ity for the har mo nized in ter pre ta tion of the
frag mented so cial in sur ance laws as well as their de vel op ment. 

C. The Coo pe ra tion bet ween the Two Courts

The two courts co-or di nate their de ci sions by ex chang ing views and
by hold ing an an nual con fer ence and co-op er ate in court ad min is tra tion by
pub lish ing the fun da men tal judg ments in the Of fi cial di gest.

D. The Fe de ral Jud ges 

The high est le gal au thor ity in the coun try con sists of 41 full-time and 41 
part-time federal judges. Of the 30 full-time judges in Lausanne, 5 are
women; of the 11 in Lu cerne, 2 are women. 

Their ap point ment by the Fed eral As sem bly is based on lin guis tic and
re gional cri te ria and un til now has vol un tarily fol lowed the pro por tional
rep re sen ta tion of the ma jor po lit i cal par ties. At the pres ent mo ment, the
two courts have one Ro mansh-speak ing mem ber, three Ital ian speak ers,
twelve French speak ers and twenty-five Ger man speak ers.

E. The Court Re gis trars

There are 129 court reg is trars at the two courts (86 at the Fed eral Su -
preme Court and 43 at the Fed eral In sur ance Court) who help the judges
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pre pare their rul ings, keep min utes of the ses sions, com pile judg ments,
draft court de ci sions, or ders and cir cu lars and pre pare spe cific doc u ments
for pub li ca tion. 

6. Re form of the Swiss Fe de ral Ju di ciary

On March 12, 2000, the Swiss people, by pop u lar vote, adopted
constitutional pro vi sions to re form the Swiss fed eral ju di ciary, thereby ap -
prov ing the sec ond step of the Fed eral Coun cil’s con sti tu tional re form pro -
gram. The fol low ing sec tion ad dresses the most sig nif i cant el e ments of the
re cently adopted re form pack age: 

First, the Fed eral Su preme Court will ben e fit from a re duced case load in 
or der to pre serve the qual ity of its ju ris pru dence. Since Swiss can tonal
courts can ap ply fed eral law, the Fed eral Su preme Court, to as sure uni form 
in ter pre ta tion of fed eral law, gen er ally has no dis cre tion in whether or not
to take a case brought be fore it. Swit zer land has no sys tem sim i lar to that of 
the United States, where the U.S. Su preme Court may grant or deny a writ
of cer tio rari. As a re sult, an in crease of the num ber of ap peals to the Fed -
eral Su preme Court di rectly im pacts its case load. 

More over, prior to the adop tion of the re form of the ju di ciary, the Fed eral
Su preme Court also acted as a trial court of first in stance, rather than as an
ap pel late court, in cer tain mat ters of fed eral crim i nal and ad min is tra tive law. 
Such lengthy tri als tied up a great deal of the Court’s re sources, which could
have in stead been more ef fi ciently spent on re duc ing the court’s back log. To 
ad dress and solve these is sues, a new ar ti cle (Ar ti cle 191a) was in serted into
the Fed eral Con sti tu tion call ing for both the es tab lish ment of a fed eral crim i -
nal court and fed eral ad min is tra tive bod ies with ju di cial com pe tence13 It will 
also pro vide the fed eral gov ern ment with the power to cre ate ad di tional ju di -
cial au thor i ties. In other words, the Fed eral Su preme Court will be come,
upon im ple men ta tion of the new constitutional pro vi sions, a pure ap pel late

JU LIAN THOMAS HOTTINGER698

13 Art. 191a stip u lates the fol low ing:
1. The Con fed er a tion shall pro vide for a fed eral crim i nal court which shall judge

as a trial court crim i nal cases that are sub ject by stat ute to fed eral ju ris dic tion. The stat -
ute may pro vide for fur ther grounds for ju ris dic tion of the Fed eral Crim i nal Court. 

2. The Con fed er a tion shall pro vide for fed eral ju di cial au thor i ties to judge dis putes
of pub lic law aris ing within the ad min is tra tive ju ris dic tion of the Fed eral Ad min is tra tion.

3. Fur ther fed eral ju di cial authorties may be es tab lished by stat ute.
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court, only re view ing cases which have been pre vi ously de cided by lower
ju di cial au thor i ties. Ad di tion ally, for the first time, the prin ci ple of ju di cial 
in de pend ence will be cod i fied on the con sti tu tional level (see Ar ti cle
191c).14 Up to now, this prin ci ple was not ex pressly stated in the Con sti tu -
tion but merely men tioned in a fed eral stat ute.

Sec ond, as a cor ol lary to the changes af fect ing the fed eral ju di ciary, a
new fun da men tal right will be in cluded in the new Con sti tu tion. A new ar -
ti cle (Ar ti cle 29a) will guar an tee, as a mat ter of con sti tu tional law, that ev -
ery in di vid ual has the right to have his or her case heard and de cided by an
in de pend ent court of law15 In prac tice, this new fun da men tal right does not
con sti tute a sub stan tial change, be cause only very few cases, pre dom i -
nantly in the area of ad min is tra tive law, were ul ti mately de cided by gov -
ern men tal agen cies (au thor i ties com pa ra ble to U.S. ad min is tra tive law
judges) or even by the Fed eral Coun cil. 

Third, the Swiss Con fed er a tion, for ex am ple, the fed eral leg is la ture, is
now em pow ered to en act a sin gle uni form law of civil and crim i nal pro ce -
dure to be used through out Swit zer land. Up un til now, the law of civil and
crim i nal pro ce dure was a mat ter of can tonal law. As a re sult, a coun try ap -
prox i mately twice the size of New Jer sey had no less than 27 dif fer ent
codes of civil pro ce dure and 29 dif fer ent codes of crim i nal pro ce dure (if
one counts all can tonal and fed eral pro ce dural codes), par tially mod i fied
by var i ous sin gu lar pro ce dural rules con tained in a va ri ety of fed eral laws
and in ter na tional trea ties or de vel oped by the Fed eral Su preme Court.
Such a lack of trans par ency has be come more and more of an ob sta cle to
law en force ment and has raised is sues of equal treat ment. A new con sti tu -
tional pro vi sion ad dresses these prob lems by con fer ring leg is la tive power
in the area of civil and crim i nal pro ce dure to the fed eral gov ern ment (Ar ti -
cles 122 and 123).16
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14  Art. 191c stip u lates the fol low ing:
     All ju di cial au thor i ties shall be in de pend ent in their ju di cial ac tiv ity and bound by
law only.

15  Art. 29a stip u lates the fol low ing:
     Ev ery per son has the right to have le gal dis putes judged by a ju di cial au thor ity. The
Con fed er a tion and the Can tons may in ex cep tional cases ex clude ju di cial pro ceed ings.

16  Art. 122 stip u lates the fol low ing:
1. Leg is la tion in the field of civil law and civil pro ce dure is a fed eral mat ter.
2. The or ga ni za tion of the ju di ciary and civil jus tice are can tonal mat ters un less

oth er wise pro vided by stat ute.
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Fi nally, it should be noted that the fed eral leg is la ture did not pass the
Fed eral Coun cil’s pro posal to ex tend the scope of the Court’s ju di cial re -
view to in clude fed eral stat u tory law en acted by the Swiss par lia ment. In
other words, the Court will still be bound to ap ply fed eral stat u tory law,
even if such law vi o lates the Fed eral Con sti tu tion (see Ar ti cle 190). Nev er -
the less, the Fed eral Su preme Court is still em pow ered to re view can tonal
leg is la tion, as well as Fed eral Coun cil Or di nances and fed eral reg u la tions
is sued by ad min is tra tive agen cies. This lim ited ju di cial re view for con sti -
tu tion al ity of laws made on the fed eral level is an ex pres sion of the
long-stand ing Swiss dem o cratic tra di tion, which val ues dem o cratic com -
pro mise over ju di cial law-mak ing, thereby avoid ing —to a cer tain ex -
tent— a coun ter-majoritarian di lemma.

III. THE LIMITS OF SWISS FEDERALISM

1. The New Swiss Cons ti tu tion 

Swit zer land started the new mil len nium with a new le gal foun da tion.
On Jan u ary 1st, 2000, the new Swiss Fed eral Con sti tu tion en tered into
force, re plac ing the Con sti tu tion of 1874. Al ready in the 1970s, the Fed eral 
Coun cil cre ated an ex pert com mis sion to draft a new con sti tu tion, since it
was widely rec og nized that re form of the con sti tu tional sys tem was nec es -
sary in or der to main tain the ef fi cient func tion ing of the fed eral gov ern -
ment. More over, the Con sti tu tion of 1874 could no lon ger be con sid ered a
trans par ent cod i fi ca tion of Swiss Con sti tu tional law. It had un der gone
over 140 re vi sions; Swit zer land does not have an amend ment sys tem, so
changes were ac tu ally in cor po rated into the text of the ar ti cle which was
be ing mod i fied. In ad di tion, the grow ing im pact of in ter na tional law and
the evo lu tion of con sti tu tional law as in ter preted in the Fed eral Tri bu nal’s
case law were not re flected in the text of the Con sti tu tion of 1874. For ex -
am ple, some fun da men tal rights, such as the free dom of speech and the
free dom of as sem bly, were not ex plic itly men tioned, even though these
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Art. 123 stip u lates the fol low ing:
1. Leg is la tion in the field of crim i nal law and crim i nal pro ce dure is a fed eral mat ter.
2. The or ga ni za tion of the ju di ciary, crim i nal jus tice, and ex e cu tion of crim i nal

pen al ties and mea sures are can tonal mat ters, un less oth er wise pro vided by stat ute.
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rights were re spected in prac tice and ac knowl edged by the Fed eral Tri bu -
nal as being implied in the Constitution.

There fore, the Fed eral Coun cil de vised a plan to re form the Swiss con -
sti tu tional sys tem. How ever, it soon re al ized that a sub stan tive re vi sion of
the Con sti tu tion of 1874 ad dress ing all rel e vant is sues at once was not fea -
si ble as a po lit i cal mat ter, and, there fore, deemed it best to break the re form 
pro ject down into sev eral smaller steps. In line with a Fed eral As sem bly
man date of 1987, the Fed eral Coun cil first con cen trated on for mal i ties and
put forth a pro posal to for mally re vise the Con sti tu tion of 1874 in or der to
“re-cod ify” Swiss con sti tu tional law. In other words, the first step of the re -
form pro ject was to for mally “up date” the writ ten con sti tu tion rather than
to change its sub stance, so as to min i mize the po lit i cal risk of los ing an im -
por tant pop u lar vote and avoid jeop ar diz ing any sub se quent sub stan tive
re forms with overly am bi tious re vi sions. For these rea sons, the new Con -
sti tu tion, ap proved by pop u lar vote on April 18, 1999, and en tered into
force on Jan u ary 1st, 2000, was de signed to make cur rent con sti tu tional law 
more trans par ent, to bring it into a sys tem atic or der, and to ad just its lan -
guage and ter mi nol ogy to mod ern stan dards.17

Fol low ing a pre am ble and gen eral pro vi sions (Ar ti cles 1 to 6) and pre -
ced ing the ar ti cles re gard ing the or ga ni za tion of the leg is la tive, ex ec u -
tive, and ju di cial branches of the fed eral gov ern ment (Ar ti cles 143 to
191), the new Con sti tu tion now for mally and ex plic itly sep a rates and
cod i fies the four tra di tional pil lars of Swiss con sti tu tional law: i) De moc -
racy: Ar ti cles 136 to 142 ad dress the par tic i pa tion of the Swiss peo ple in
the fed eral gov ern ment, by pro vid ing rules gov ern ing pop u lar ini tia tives
for to tal or partial re vi sion of the Fed eral Con sti tu tion and man da tory or
op tional ref er enda against fed eral stat utes; ii) Rule of Law: Ar ti cles 7 to
36 ad dress gen eral prin ci ples of gov ern men tal ac tions and pro vide an ex -
ten sive cat a logue of fun da men tal rights; iii) So cial Wel fare: Ar ti cle 41
de clares cer tain “so cial goals” to be achieved by the Fed eral and Can -
tonal gov ern ments; iv) Fed er al ism: Ar ti cles 42 to 135 ad dress the
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17  The ac tual text of the 2001 Swiss Fed eral Con sti tu tion may be found on the fol -
low ing Website [http://www.admin.ch]. Please note that only the Ger man, French, and
Ital ian ver sions are au then tic and le gally bind ing. The Eng lish ver sion is merely an in for -
mal trans la tion with out bind ing force.
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relationship be tween the Swiss Con fed er a tion and the 26 Can tons, as well
as mu nic i pal i ties, and enu mer ate the fed eral leg is la tive pow ers.18

But the truth is that this re form is con sid ered and “clean-up” of the text
but in no way does it nec es sar ily bring about any so lu tions to the ac tual
prob lems “fed er al ism” and plesbiscitary de moc racy are con fronted with. 

2. The Weak ness of Fe de ral Aut ho ri ties, or how a Can ton
    Can deny Hu man Rights to its Ci ti zens 

In the nine teenth cen tury Swit zer land was one of the first coun tries to
at tain a de moc racy that was free of prop erty —and other re stric tions on an
adult male’s right to vote—. The re al iza tion of women’s equal rights in
Swit zer land, how ever, was a long and dif fi cult pro cess. The first at tempts
to in tro duce women’s suf frage at the can tonal level failed in 1920-1 in
Neuchâtel, Basle, Glarus, Zu rich, Geneva and St. Gallen. In 1929 a pe ti tion
de mand ing women’s suf frage at the fed eral level was handed in with a quar -
ter of a mil lion sig na tures. This pe ti tion led to noth ing. In 1959, in a pop u lar
vote, Swiss men voted two to one against women’s suf frage. In 1971 Swit -
zer land be came one of the last coun tries to give women the right to vote, but
it was a fur ther ten years be fore women were given equal rights and con sti -
tu tional pro tec tion against dis crim i na tion.19 

Peo ple of ten ask why rec og ni tion of women’s po lit i cal and civil rights
took so long in Swit zer land. One an swer may be that women’s or ga ni za -
tions, af ter their early set backs in the 1920s, had lost much of their cour -
age to de mand equal rights.20 An other rea son may be that Swiss so ci ety is 
gen er ally more con ser va tive than oth ers. In fact the Swiss, who had had
to de fend their tra di tional val ues and au ton omy dur ing the First and Sec -
ond World War and had never suf fered a so cial rev o lu tion in the twen ti -
eth cen tury, were par tic u larly late in rec og niz ing the need for a change in
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18  Fleiner, Thomas et al. (eds.), La nou velle Con sti tu tion suisse: fédéralisme, droits
fondamentaux, droit économique et struc ture de l’État, Institut du Fédéralisme, PIFF 26,
2000.

19 Fleiner, Thomas, Les droits de l’homme: un point de vue Suisse, Fribourg, In sti -
tute of Fed er al ism, PIFF 21, 1999.

20 On the early pol i tics of Swiss women’s or ga ni za tions, Mesmer, Beatrix Augeklammert,
Eingeklammert. Frauen und Frauenorganisationen der Scweiz des 19. Jahrhunderts, Basel,
Helbling und Lichtenhahn, 1988.
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women’s so ci etal po si tion.21 When in 958 Iris Von Roten pub lished Frauen
im Laufgitter —a very crit i cal re port on the eco nomic, po lit i cal, so cio log i -
cal and sex ual sit u a tion of Swiss women— the au thor and her fem i nist
work were de stroyed by the me dia and were ef fec tively si lenced. Only in
1991, when the al most for got ten book was re-ed ited, was Frauen im
Laufgitter hailed as the Swiss equiv a lent of Simone de Beauvoir’s Le
deuxième sexe (1949) or Betty Friedan’s The Fem i nine Mys tic (1963). This 
clearly il lus trates the late change of mind about the po si tion of women in
Swiss so ci ety.

From the per spec tive of a po lit i cal sci en tist an other fac tor should be
re called. The prob lem of the in tro duc tion of women’s suf frage was that
women were not able to par tic i pate in the de ci sion. Men alone de cided
whether they were will ing to aban don their his tor i cal priv i lege and share
their po lit i cal rights with women. In par lia men tary de moc ra cies that sit u -
a tion is eas ier to deal with. A party that wishes to in tro duce women’s suf -
frage can com bine this prop o si tion with other is sues, for in stance job se -
cu rity or min i mal wages, in its elec tion pro gram. Thus a worker fear ing
for his job would prob a bly vote for that party, even if he was at odds with
the idea of women’s suf frage. Should that party win the elec tion the in -
tro duc tion of women’s suf frage would be likely, be cause once in tro -
duced the new vot ing power of women would most prob a bly go to sup -
port the gov ern ment that had en fran chised them. This pro ce dure was not
pos si ble in Swit zer land, where women’s suf frage had to be in tro duced
by pop u lar vote.

More over, in or der to pre vent one is sue from rid ing on the back of an -
other, and to en sure that vot ers have the op por tu nity to ex press their pref er -
ences clearly, the con sti tu tion pro hib its the com bin ing of dif fer ent ques -
tions in a sin gle pop u lar vote. Thus, when at tempt ing to in tro duce
women’s suf frage in 1959, the fed eral au thor i ties were not able to of fer
men some sort of in cen tive to share their elec toral mo nop oly with women.
All that the gov ern ment was able to do was to con vince men that women
were equal or that hu man rights should be uni ver sal. The most help ful
thing, how ever, was the ex am ple pro vided by the can tons and a num ber of
com munes which, dur ing the 1959 vot ing and later, in tro duced women’s
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21 The first so cio log i cal re port on the po si tion of women in Swiss so ci ety dates from
1974. Held, Thomas and Levy, René, Die Stellung der Frau in Familie und Gesellschaft, 
Huber, Frauenfeld, 1974.
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suf frage at the lower level. In 1971 the fed eral gov ern ment tried again.
This time it was a suc cess.22

A few bas tions of all male de moc racy with stood all at tempts at per sua -
sion, which they per ceived as out side in ter fer ence. The landsgemeinde of
the can ton of Appenzell Innerhoden stead fastly re fused to in tro duce
women’s suf frage un til 1990. Fi nally, when de cid ing on an ap peal brought 
by a num ber of Appenzell women, the Fed eral Court ruled that this sit u a -
tion was un con sti tu tional. More over the court in ter vened dras ti cally: it re -
de fined Appnzell Innerrhoden’s con sti tu tion in such a way that it gave
women the right to par tic i pate at the next landsgemeinde.23

One may ask why this pro cess took so long. Was there no pos si bil ity of
the fed eral gov ern ment in ter ven ing ear lier to end the un con sti tu tional sit u -
a tion in Appenzell Innerhoden? The o ret i cally the an swer is yes. The Swiss 
fed er a tion has sev eral means of in ter ven ing if can tons fail to com ply with
fed eral law. In the event of pub lic dis or der it can send in troops. Un der cer -
tain cir cum stances it can also with draw sub si dies. Both sanc tions, how -
ever, would not have been of much help in this case. More over they are
used very rarely —of fi cial re la tions be tween the fed er a tion and the can -
tons be ing very del i cate—. Fed eral au thor i ties deal with the can tons with
al most as much re spect as they deal with for eign states. More com mon is
in ter ven tion by the Fed eral Court. Since ev ery can tonal de ci sion is sub ject
to the charge that it vi o lates fed eral con sti tu tional law, the court’ role in
im ple ment ing equal pro tec tion is most im por tant. In deed as the Fed eral
Court deals with ba sic rights —free dom of press, free dom of speech, the
right to own prop erty, free dom of as so ci a tion, equal pro tec tion by and due
pro cess of the law, and ha beas cor pus— it is prob a bly the stron gest au thor -
ity of the cen tral state. It says what can and can not be done un der the flag
of fed er al ist au ton omy. In set ting com mon stan dards of con sti tu tional law
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22 This in ter pre ta tion is not at odds with Banaszak, Lee Ann, “The In flu ence of the
Ini tia tive on the Swiss and Amer i can Women’s Suf frage Move ments”, Schweizerisches
Jahresbuch für Politische Wissenschaft, no. 31, Bern, Haupt, 1991, pp. 187-207. The au -
thor com pares the in flu ence of the ini tia tive to gether with var i ous di men sions of the po -
lit i cal op por tu nity struc ture and finds that the Swiss women’s suf frage move ment lacked
the sup port of other move ments and par ties. The rea son for this was weak, and in many
can tons non ex is tent, party com pe ti tion.

23 Möckli, Silvano and Stahlberger, Pe ter, “Die schweizerischen Landsgemeinde-
Demokratien”, Staat und Politik, no. 34, Bern, Haupt, 1987, pp. 237-260. 
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and equal pro tec tion, it acts as a coun ter bal ance to the po lit i cal va ri ety of
the can tons.

The case of women’s suf frage, how ever, was rather spe cial. When in tro -
duced at the fed eral level in 1971, the amend ment pro vided for a cer tain
de lay on the part of the can tons to al low them to adapt their own reg u la -
tions. This was done for two rea sons. First, the de lay-clause was likely to
im prove the chances of a suc cess ful pop u lar vote on the fed eral amend -
ment. Sec ond, it sym bol ized the hope that the male ma jor ity in those can -
tons that still re fused women’s suf frage would change their minds more
quickly if he fed eral au thor i ties re frained from ex ert ing pres sure. This
hope was ful filled in sev eral can tons, but not in Appenzell Innerrhoden,
where the Fed eral Court fi nally had to de cide on this sub stan tive is sue and
also to de clare that the tran si tional pe riod, af ter al most 20 years, had fi nally 
run out.24

The be lief of Swiss po lit i cal cul ture that it is better to re frain both from
co er cive power and from di rect con fron ta tion be tween can tonal and fed -
eral au thor i ties seems to be in de struc ti ble, at least among the po lit i cal elite. 
It is sig nif i cant that the women’s suf frage case was brought to the Fed eral
Court by a few “or di nary women” who had the guts to re sist threats of ha -
rass ment when do ing so. The Swiss po lit i cal elite, on the other hand, was
not very cre ative in find ing means of help ing the Appenzell Innerrhoden
women. They even re nounced sym bolic pol i tics. When it was the turn of
an Appenzell Innerrhoden mem ber of the Fed eral Court to be come pres i -
dent in 1989, par lia ment could have said: we do not wish a rep re sen ta tive
of this can ton to be head of our state as long as it de nies women’s es sen tial
hu man rights. No body did. When it co mes to its small est mem ber-states,
the federation speaks softly and does not carry a big stick. 

In a more gen eral way the ques tion of how to en force and im ple ment hu -
man or civil rights poses prob lems in ev ery fed eral state. Its cen tral au thor -
i ties have to guar an tee equal rights, but they also have to pro tect mi nor ity
rights and the his toric par tic u lar i ties of lo cal cul tures. If equal iza tion is a
ques tion of money, it poses no prob lem. Money is di vis i ble, and eco nomic
equal iza tion can there fore be ne go ti ated through com pro mises. This is not
al ways so with the equal iza tion of hu man or con sti tu tional rights. Po lit i -
cally, prob lems of eth i cal val ues are of ten per ceived as bi nary ques tions.
There is ei ther the right to have an abor tion or there is not. The death pen -
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24 De ci sion of the Fed eral Court no. Ib/294/1990 of No vem ber 27th, 1990.
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alty is ei ther con sti tu tional or it is not. Pos si bil i ties of com pro mise are lim -
ited. Be cause of the fun da men tal na ture of these ques tions, and be cause of
their im por tance for the whole of so ci ety, governments sometimes decide
them constitutionality for the whole of the society.

If fed eral states, be cause of spe cific val ues pre dom i nat ing in their so ci -
ety, in sist n a sin gle so lu tion for all, is there a right to dif fer ence in the
name of fed er al ism? Given the per spec tive that hu man rights are fun da -
men tal and uni ver sal, there can be no tol er ance for fed eral par tic u lar i ties
which deny them. Fed eral states should then be forced to com ply with the
so lu tion made for all. But such so lu tions can evoke fundamental conflicts.

If eth i cal ques tion is highly con tro ver sial, the con flict can threaten other 
val ues – so cial peace for in stance. In fed eral sys tems it may there fore be
pru dent to avoid sin gle so lu tions when the is sue is very con tro ver sial.
More over, if hu man rights are per ceived as an his tor i cal prod uct of eco -
nomic, so cial and cul tural de vel op ment and not as God-given, there may
be an ar gu ment for dif fer ent so lu tions in fed eral states. Au ton o mous so lu -
tions for par tic u lar mem ber-states may not only pre vent con flicts, but also
al low the de vel op ment of the en dog e nous cul tural pat terns that are nec es -
sary to make hu man rights ef fec tive in daily life. Ac cord ing to the con sti tu -
tion al ist Wal ter Kälin, the Swiss Fed eral Court seems to fol low both lines:
af ter an ini tial “uni fy ing” pe riod, it has later tried to value not the fed eral,
but also the can tonal tra di tion of con sti tu tional rights, al low ing re gional
and par tic u lar so lu tions.25

Nev er the less, in Swit zer land to day, if the is sue over women’s right to
vote has been solved, other ques tions on the un bal anc ing ef fects of fed er al -
ism on de moc racy are popping up. 

3. Fe de ra lism ver sus demo cracy

Why one cit i zen from a small can ton like Uri out weighs 34 cit i zens
from Zu rich, or if you pre fer to what ex tent is Fed er al ism com pat i ble with
De moc racy? As it has al ready been said in the in tro duc tion, fed er al ism is
an im por tant in sti tu tional mech a nism in Swiss de moc racy for pro tect ing
mi nor i ties and deal ing with cul tural di vi sions. How ever this in sti tu tional
ar range ment im plies a con flict be tween two prin ci ples of de ci sion-making. 

JU LIAN THOMAS HOTTINGER706

25 Kälin, Wal ter, Verfassungsgerichtsbarkeit in der Demokratie, Bern, Stämpfli, 1987.
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De moc racy in sists on the equal rep re sen ta tion of ev ery in di vid ual, that is,
one per son one vote, whereas fed er al ism in the Swiss case guar an tees equal
rep re sen ta tion to the mem ber-states of the fed er a tion, that is, an equal vote
for ev ery state. If the two modes of de ci sion-mak ing are used to de cide the
same ques tion, they can lead to dif fer ent re sults. Here can be a col li sion be -
tween the prin ci ples of de moc racy and those of fed er al ism.26 In Swit zer -
land such col li sions may hap pen not only in par lia men tary de ci sions when
the Coun cil of the States and the Na tional Coun cil dis agree, but also in a
pop u lar vote, when the ma jor ity of can tons and the ma jor ity of the peo ple
may not nec es sar ily co in cide.27

Most of these col li sions are re cent. The num ber of polls on con sti tu -
tional mat ters has in creased by about 100 % ev ery 20 years since 1930.
con sti tu tional amend ments, once an ex cep tion, have be come the norm for
the in tro duc tion of new ac tiv i ties by the cen tral gov ern ment. This leads to
a greater risk of col li sion be tween the dem o cratic and the federalist
majority.

More over the dif fer ences in pop u la tion size be tween can tons have in -
creased be cause of mi gra tion from ru ral to ur ban re gions. This has had an
ef fect when pop u lar vot ing re quires a dou ble ma jor ity. It in creases the im -
por tance of the fed eral prin ci ple, while the weight of the dem o cratic prin ci -
ple is re duced. Whereas in 1848 one per son from the small can ton of Uri
cancelled out 17 per sons from the larg est can ton, Zu rich, when the ma jor -
ity of the can tons was counted, to day it is 34 per sons.28 The o ret i cally the
small est fed er al ist veto power (51 % of the votes in the small est can tons
against all the other votes) rep re sents just 9% of the Swiss pop u la tion. This 
means that 9% of the pop u la tion could block dem o cratic ma jor i ties of 91% 
in all pop u lar vot ing on con sti tu tional amend ments. In re al ity it would be
un likely to find a 51% against in the small can tons and 100% for in the
large can tons. We can nev er the less de ter mine the prac ti cal “min i mal veto
power” from the votes are in six out of eight cases the can tonal ma jor ity
blocked a dem o cratic ma jor ity. Riamund Germann has done this for five
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26 The fol low ing para graphs are based on Germann, Raimund,“Die Europatauglichkeit 
der direktdemokratischen Institutionen in der Schweiz”, Schweizerisches Jahrbuch für
politische Wissenschaft, no. 31, Bern, Haupt, 1991, pp. 257-280.

27 Fleiner, Lidija Basta and Fleiner, Thomas (eds.), Fed er al ism and Mul ti eth nic
States: The Case of Swit zer land (2nd re vised edi tion), Fribourg, In sti tute of Fed er al ism,
PIFF 16 2000.

28 L’Année Statistique Suisse 2002, Zürich, Verlag Neue Zürcher Zeitung, 1991. 
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vot ing in the twen ti eth cen tury, cal cu lat ing the no-votes from the 11.5
small est can tons as a per cent age of all votes cast.29 We see that the prac ti -
cal veto power of the small can tons rep re sents a dem o cratic mi nor ity of
just 20-25%.

The cases stud ies were im por tant and con tro ver sial. Po lit i cal anal y ses
show that the vot ing be hav ior of the can tons on spe cific is sues is rel a tively
sta ble. One of the is sues where small ru ral can tons vote dif fer ently from
large ur ban can tons is for eign pol icy. When vot ing on a trade agree ment
with the Eu ro pean Com mu nity (1972), mem ber ship in the United Na tions
(1986) and the Bretton Woods In sti tu tions (1992), the small can tons main -
tained clas si cal at ti tudes of neu tral ity or au ton omy and pre ferred non-en -
gage ment in for eign pol icy, whereas the large can tons were open to Swiss
par tic i pa tion in in ter na tional af fairs and or ga ni za tions. As po lit i cal sci en -
tists had pre dicted,30 this pat tern also held in the votation on Swiss mem -
ber ship of the Eu ro pean Eco nomic Area (EEA), where 50.3% and 19 can -
tons re jected the treaty; 30% of all votes, com ing from the small can tons,
were enough to block a fed er al ist vote in fa vor. For a “yes” to the treaty, on
the other hand, a very strong ma jor ity of 59% of the peo ple would have
been nec es sary to reach a min i mum ma jor ity of 12 can tons. It is ev i dent,
there fore, that ev ery fu ture gov ern ment pro posal to join the Eu ro pean Un -
ion will meet a par tic u lar dif fi cultly when it co mes to the pop u lar vote. A
sim ple ma jor ity of the peo ple will no suf fice. To par tic i pate in the Eu ro -
pean In te gra tion a very strong pref er ence of 55-60% of the people will be
necessary to achieve the compound democratic and federalist majority
required for the constitutional change.

To what ex tent is it jus ti fied that a small mi nor ity can over rule the dem -
o cratic ma jor ity? “Do not mix up two dif fer ent things”, would say pro tag o -
nists from the small can tons. To pro tect mi nor i ties against dem o cratic ma -
jor i ties is the very aim and le git i macy of fed er al ism. If you ac cept its
prin ci ple of “one state, one vote”. You have to ac cept a fed er al ist ma jor ity
no mat ter how small a part it may be of the dem o cratic elec tor ate. “Of
course, mi nor ity rights are im por tant”, oth ers might sug gest. They might
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29 Germann, Raimund, “Die Europatauglichkeit der direktdemokratischen Institutionen 
in der Schweiz”, Schweizerisches Jahrbuch für politische Wissenschaft, no. 31, Bern,
Haupt, 1991, p. 266.

30 Among oth ers, Raimund Germann pre dicted a block ing fed er al ist ma jor ity of 33% 
of the votes, and a ma jor ity of the can tons for the EEA Treaty if only 57% of the peo ple
voted for it. 
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ob ject, how ever, that a fed er al ism weigh ing the votes of some per sons 34
times more heavily than those of oth ers is de ny ing de moc racy and its prin -
ci ple of “one per son, one vote”. 

Ev ery fed eral de moc racy is faced with this prob lem. There is a con tra -
dic tion, and a trade-off, be tween the prin ci ple of equal rights of the mem -
ber states and that of “one per son, one vote”. It is not pos si ble to find a gen -
eral an swer to the ques tion of to what ex tent fed er al ism may de pend on a
coun try’s his tor i cal sit u a tion, and on the im por tance a fed er a tion gives to
mi nor ity rights or to the au ton omy of its mem ber states. The col li sion be -
tween dem o cratic and fed er al ist ma jor ity rule may be set tled more eas ily in 
bi cam eral par lia men tary de ci sions, where there are ways of ne go ti at ing
be tween two cham bers, than in pop u lar vot ing which lack this pos si bil ity.
Some coun tries may not be wor ried by and there fore not be come aware of
the prob lem of the col li sion be tween fed er al ism and de moc racy. In the
USA the dif fer ence be tween the small est and the larg est states can reach a
ra tio of one to fifty or more, as in Swit zer land. But small states such as
Alaska, Wy o ming, Ver mont and Del a ware do not of ten form themselves
into a coalition in the way it is done amongst small cantons in Switzerland. 

There is, how ever, an im por tant les son to be drawn from the Swiss ex -
am ple. Be cause of mi gra tion among can tons the weight of the prin ci ple of
fed er al ism has in creased in com par i son with dem o cratic ma jor ity rule.
One could ar gue that this is against the logic of Swiss his tory, be cause the
clas si cal fed eral cleav ages of re li gion and lan guages have re duced dur ing
the past hun dred years. Why not there fore re as sess the rel a tive im por tance
of fed er al ism and de moc racy? Why not go back to the equi lib rium, for in -
stance of 1848? 

So lu tions could be found by re dis trib ut ing the seats in the Coun cil of
States. Given the in creas ing dif fer ence in the pop u la tion size of can tons,
one could mod ify their equal rep re sen ta tion, for in stance, giv ing larger
can tons three seats, the mid dle-sized can tons two seats and the small can -
tons one seat. The ma jor ity of the can tons in a pop u lar vot ing would be cal -
cu lated the same way. Or one could imag ine rules for a di vi sion of power
that would al low the fed er a tion to un der take new ac tiv i ties with out amend -
ing the con sti tu tion in ev ery sin gle case. Chang ing the rules of fed er al ism
is a game to be played un der the ex ist ing rules of fed er al ism, and there is no 
rea son for mi nor i ties to renounce to their long-held minority rights when
asked to do so.
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The in sti tu tion-build ing of fed er al ism has to be con sid ered care fully.
Long-stand ing equi lib ria be tween the prin ci ples of de moc racy and fed er -
al ism may change un der cir cum stances not fore see able at the mo ment. The 
in sti tu tion of fed er al ism can be a one-way street. Fed eral mi nor ity rights
may be re in ter preted and ad justed to new sit u a tions by con sti tu tional
courts, but once in tro duced, they can not be re voked by the dem o cratic ma -
jor ity.

Even though so lu tions are be ing ta bled and dis cussed, the one ques tion
the Swiss are ask ing them selves is: A de te ri o rat ing eco nom i cal en vi ron -
ment bound to tear the com mu ni ties apart?

4. The Eco no mic Envi ron ment in Swit zer land 

Since the be gin ning of the year 2003, Swit zer land’s econ omy is stag nat -
ing, un em ploy ment is ris ing, Mar tin Ebner, a fêted fi nan cier, has stum bled, 
and many Swiss in sur ers and banks are strug gling. Last year saw the first
la bour un rest in 50 years. This Sep tem ber 25,000 peo ple marched in Bern
against pen sion cuts. So it is not sur pris ing that the Swiss Peo ple’s Party
(SVP), an anti-for eigner party whose best-known spokes man is Christoph
Blocher, may win the most votes in elec tions on Oc to ber 19th. The SVP
wants to keep for eign ers out of Swit zer land and Swit zer land out of the Eu -
ro pean sin gle mar ket.

What has gone wrong in a coun try that was once a by word for pros per -
ity? As in Ger many, con sen sus pol i tics and cosiness in cor po rate Swit zer -
land, once the ba sis of the econ omy’s suc cess, have be come an ob sta cle to
re form. Old friends sit on each other’s boards and back each other’s man -
age ment de ci sions, how ever mis guided. Con sen sus has now started to
crum ble, but only slowly. Com pany boards are be com ing more in ter na -
tional. Last year’s pro tests could herald more labour unrest.

Some ar gue that Swit zer land’s non-mem ber ship of the Eu ro pean Un ion
makes it less com pet i tive. If it were in the EU, Swit zer land would have to
re form its pro tected do mes tic mar ket. To it is eas ier for a Ger man law yer
to work in France than for a law yer from Geneva to set up shop in Zu rich.
But oth ers, such as Mr Christoph Blocher, say the coun try would lose what 
is left of its com pet i tive edge, as well as be ing swamped by im mi grants, if
it joined the EU.
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De spite to day’s mal aise, many coun tries would love Swit zer land’s
prob lems. The coun try’s three lin guis tic groups and its large con tin gent of
for eign ers (one-fifth of Swit zer land’s 7million in hab it ants) get along well.
Many Swiss mul ti na tion als, such as Nestlé, a food man u fac turer, or the
drug gi ants Roche and Novartis, are do ing fine. Un em ploy ment is 3.7%,
com pared with over 9% in France and Ger many. Even so, Swit zer land will 
have to work harder at re form. That is a better cure than the iso la tion ist fix
that the SVP is cam paign ing for. Af ter all, some of Swit zer land’s proud est
cor po rate names, such as Swatch, a watch maker started by the Bei rut-born
Nicolas Hayek, owe their existence to foreigners.

Impli ca tions for the fu tu re eu ro pean inte gra tion 

In 1991-92 the Eu ro pean in te gra tion pro cess reached a new stage when
the coun tries of the Eu ro pean Free Trade As so ci a tion signed the Eu ro pean
Eco nomic Area (EEA) treaty with the Eu ro pean Com mu nity. The Swiss
Fed eral Ex ec u tive, which was in fa vor of in te gra tion, not only signed the
treaty, but was will ing to ne go ti ate on the even tual join ing the (then) Eu ro -
pean Com mu nity. In De cem ber 1992, how ever, a pop u lar vote re jected the
EEA treaty: This halted the gov ern ment’s plan to in te grate to day’s Eu ro -
pean Un ion and left the coun try po lit i cally di vided.

Fi nally on May 21, 2000, the Swiss peo ple voted in fa vor of the adop -
tion of seven bi lat eral agree ments be tween Swit zer land and the Eu ro pean 
Un ion con cluded on June 21, 1999. The agree ments are the re sults of ne -
go ti a tions be tween the Swiss Fed eral Coun cil and the Eu ro pean Un ion;
ne go ti a tions which were trig gered by the pop u lar vote of De cem ber 6,
1992, in which the Swiss peo ple de clined to join the Eu ro pean Eco nomic
Area. In its ne go ti a tions with the Eu ro pean Un ion, the Swiss Fed eral
Coun cil at tempted to recap ture the eco nomic ben e fits of a more in ten sive
co op er a tion with the Eu ro pean Un ion, while re spect ing the con cerns
which led the Swiss peo ple to vote against the Eu ro pean Eco nomic Area.
There fore, these seven bi lat eral agree ments will be very im por tant for
Swit zer land in terms of its fu ture for eign pol icy con cern ing Eu ro pean in te -
gra tion. In fact, the bi lat eral agree ments were sub ject to a pop u lar vote
only be cause the opposition man aged to get (at least) 50,000 Swiss cit i zens 
to sign a pe ti tion for such a vote to be held (op tional ref er en dum; see Ar ti -
cle 141 of the Con sti tu tion) af ter the Swiss par lia ment had ap proved the
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agree ments by an over whelm ing ma jor ity vote in both cham bers. The
seven bi lat eral agree ments cover the fol low ing ar eas:

The first agree ment deals with civil avi a tion and is aimed at har mo niz -
ing reg u la tions for intra-Eu ro pean air trans port based on Eu ro pean Un ion
law. The agree ment es sen tially de fines the terms and con di tions of ac cess
to the de reg u lated Eu ro pean civil avi a tion mar ket by Swiss Air lines (a new 
air lines com pany which re placed Swissair).

The sec ond agree ment is con cerned with over land trans por ta tion. The
agree ment calls for co or di na tion of over land trans por ta tion pol icy be -
tween Swit zer land and the Eu ro pean Un ion and is de signed to en sure a
grad ual re cip ro cal open ing of the mar kets for trans por ta tion of both per -
sons and goods by road and by rail.

The third agree ment re lates to the free move ment of per sons. It would
es tab lish free dom of move ment be tween Swit zer land and the Eu ro pean
Un ion, re sult ing in a grad ual open ing of their re spec tive la bor mar kets.
This agree ment is the most con tro ver sial in terms of do mes tic pol icy, since
cer tain po lit i cal par ties fear that for eign ers from low-wage coun tries will
mi grate to Swit zer land and com pete with Swiss work ers, thereby de creas -
ing wages on the Swiss la bor mar ket. In or der to ad dress these con cerns,
Swit zer land will pass sup ple men tary leg is la tion, so-called “com pan ion
mea sures”, in or der to pro tect Swiss work ers against “wage dump ing”.

The fourth agree ment in volves Eu ro pean re search pro grams. This
agree ment will al low Swiss re search in sti tutes, uni ver si ties, and pri vate
com pa nies to par tic i pate fully in the ac tiv i ties of the fifth Eu ro pean Un ion
Frame work Re search Pro gram.

The fifth agree ment deals with is sues of pub lic pro cure ment. Swit zer -
land and the Eu ro pean Un ion will agree to broaden the scope of the WTO
Gov ern ment Pro cure ment Agree ment con cluded in Marrakech on April
15, 1994, ap ply ing it to the sec tors of tele com mu ni ca tions, en ergy, rail -
ways, and trans por ta tion, in clud ing pro cure ment by lo cal au thor i ties.

The sixth agree ment ad dresses tech ni cal bar ri ers to trade. The pur pose
of the agree ment is to es tab lish mu tual rec og ni tion of proof of con for mity
with es tab lished qual ity stan dards for most in dus trial prod ucts. Where
Swiss law is equiv a lent to Eu ro pean Un ion law, one sin gle test will be suf -
fi cient to in tro duce a wide range of prod ucts into the stream of com merce.
Where Swiss re quire ments de vi ate from Eu ro pean Un ion re quire ments,
two tests will still be needed, how ever both tests may be per formed by
Swiss cer tif i ca tion bod ies.

JU LIAN THOMAS HOTTINGER712

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/rD45uo



The sev enth agree ment re gards trade in ag ri cul tural prod ucts. This
agree ment is tai lored to re duce or elim i nate non-tar iff trade bar ri ers in or -
der to im prove both Swiss and EU ac cess to one an other’s ag ri cul tural
mar kets. The Swiss gov ern ment is also plan ning on is su ing a num ber of
uni lat eral “com pan ion mea sures,” with the ob jec tive of strength en ing the
com pet i tive po si tion of Swiss ag ri cul tural prod ucts.

In terms of the le gal frame work, there are three points to note.
First, de spite the fact that the seven agree ments have their own sep a rate

le gal bases, they are in sep a ra bly linked to one an other, since the re jec tion
of one sin gle agree ment would make the im ple men ta tion of the re main ing
six agree ments im pos si ble.

Sec ond, the agree ments do not call for a trans fer of leg is la tive pow ers to
a su pra na tional en tity, al though in the area of civil avi a tion, Swit zer land
agreed to adopt Eu ro pean Un ion law, which is ap plied and in ter preted by
au thor i ties of the Eu ro pean Un ion, es pe cially in the area of com pe ti tion
law.

Third, the agree ments will be ad min is tered by Joint Com mit tees com -
posed of rep re sen ta tives of both Swit zer land and the Eu ro pean Un ion. The
Com mit tees operate by mu tual agree ment and have de ci sion-mak ing pow -
ers only as pro vided in the agree ments them selves. Im ple men ta tion of
Joint Com mit tee de ci sions, how ever, is left to the par ties, pur su ant to their
own reg u la tions.

As for the pos si bil ity of Swit zer land join ing the Eu ro pean Un ion, the
de ci sion will have to be taken in 2004, by the Fed eral Gov ern ment. Ei ther
Swit zer land’s 1992 de mand to join is con firmed or they will have to drop
the re quest. This ques tion of join ing an en larged Eu ro pean Un ion, is bound 
to bring about more ten sion within Par lia ment and di vide fur ther the lin -
guis tic com mu ni ties, as the francophone fa vor the in te gra tion, while the
Ger man and Ital ian lin guis tic com mu ni ties are more re served on the idea. 

5. So me con clu ding re marks

What is the “elas tic ity of fed eral sol i dar ity”? Have we prob a bly reached 
it’s lim its in Swit zer land?

At the mo ment of draft ing this ar ti cle, Swit zer land had just held fed eral
elec tions. The truth is there was a ma jor change in the po lit i cal party land -
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scape of the coun try. The Schweizerische Volkspartei (SVP)31 was re -
warded with just un der 27% of the vote, mak ing it for the first time the big -
gest par lia men tary party. That has boosted the le git i macy of its de mands
for more say in the Swiss gov ern ment, along side the cen tre-right Rad i cals,
the Chris tian Dem o crats and the So cial ists. The out come may yet up set 44
years of political stability.

Christoph Blocher, the cham pion of iso la tion ism who has driven the
SVP to the right over the past de cade, will stand for a sec ond min is te rial
post for the party when par lia ment chooses the seven-mem ber fed eral
coun cil on De cem ber 10th (there is no for mal prime min is ter). He in sists
that his suppor ters do not have any thing against for eign ers with work per -
mits: they ob ject only to il le gal im mi grants. Just as well, for the poly mers
firm that made Mr Blocher’s for tune de pends on the fifth of Swit zer land’s
pop u la tion who are for eign res i dents to keep its fac to ries go ing, as do
many of the coun try’s ho tels, farms and busi nesses. As for asy lum-seek ers, 
in a ref er en dum last year Swiss vot ers re jected plans to make it harder for
them to come into the coun try, al beit by a tiny ma jor ity.

The head line-grab bing ad vert, which came at the tail-end of a lack lustre
cam paign, might have won the SVP some votes in west ern, French-speak -
ing bor der ar eas, where it had been weak. But the num ber of asy lum-seek -
ers has any way fallen by over half since the end of large-scale fight ing in
the Bal kans. Mem ber ship of the Eu ro pean Un ion, an other ob ject of the
SVP’s ire, was on the po lit i cal agenda well be fore the elec tion. Vot ers nev -
er the less put a stag nant econ omy, ris ing un em ploy ment and pen sion wor -
ries at the top of their con cerns, ac cord ing to opin ion polls. Un der Mr
Blocher’s guid ance, the SVP duly added de mands for lower taxes and less
state pampering to its programme.

The SVP has risen from a steady 11% or so of the poll be fore 1991
mainly by suck ing votes away from smaller far-right par ties. Now it has
started to do the same to the flail ing cen tre-right, es pe cially the Rad i cals.
The Rad i cals have usu ally been in charge of the econ omy, and have there -
fore taken the blame for slow growth and ris ing un em ploy ment. The Rad i -
cal in te rior min is ter, Pascal Couchepin, lost fur ther sup port by bluntly pro -
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31 Like all par ties in Swit zer land, the Schweizerische Volkspartei has three names, a
dif fer ent one in each na tional lan guage. In Ger man it is the Schweizerische Volkspartei;
in French it is called the Un ion démocratique du cen tre (UDC); in Ital ian the party is
called Unione democratica di centro (SVP, UDC). 
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pos ing an in crease in the re tire ment age from 65 to 67 and also yet an other
rise in health-insurance premiums.

For all the pub lic ity about Mr Blocher’s prog ress, the left has also qui -
etly made gains. The So cial Dem o crats fin ished with 23% of the vote. Af -
ter an ex cep tion ally hot sum mer that melted some of Swit zer land’s Al pine
gla ciers, the Greens also did well, scor ing 7.4% of the vote.

Some fear that a grow ing di vide be tween left and right, with lit tle be -
tween, could make the con sen sus that un der pins Swit zer land’s sys tem of
gov ern ment harder to achieve. One hope is that the other par ties put aside
their qualms and al low the un com pro mis ing Mr Blocher into the fed eral
coun cil-only for him to find his voice sti fled by one of those en dur ing
Swiss tra di tions that he so ve he mently de fends: col le gi al ity.

For the mo ment the Swiss Fed eral Po lit i cal es tab lish ment is shaken,
mainly on sev eral do mes tic is sues such as eco nomic and so cial pol icy.
This has al ready lead to the po lar iza tion of po lit i cal par ties in Swit zer -
land. This could bring about changes in ex ec u tive power shar ing or even
an end to a large con sen sus democracy.

Some ob serv ers do not ex clude the pos si bil ity of a re align ment of the
Swiss po lit i cal scene into three main forces: a new na tional con ser va tive
party could draw mem bers from all gov ern men tal par ties and seek a new
cli en tele with pop u list pref er ences; lib eral Chris tian Dem o crats and some
rad i cals could merge into a new cen ter force, with a Swiss Peo ple’s Party
on the ex treme right, and the So cial Dem o crats, in clud ing the greens,
would rep re sent the po lit i cal left. In this case, Swit zer land, as Karl Deutsch 
put it over 30 years ago, is in a crit i cal sit u a tion be tween “in no va tion and
stag na tion”,32 or should we say “from im mo bil ity to slow change”?
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Bern, Haupt, 1976. 
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