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nal ins ti tu tions (for mal Cons ti tu tion). IV. Aus tria’s po li ti cal system
(cons ti tu tio nal rea lity) and the va lue of fe de ra lism. V. Fe de ra lism and 
Eu ro pe. VI. Aus tria’s ex pe rien ces with fe de ra lism. Con clu sions for the
fut her fe de ra li za tion of re gio nal sta tes? VII. Fi nal re marks. VIII. Se -

lect bi blio graphy.

I. INTRODUCTION

1. About the Heu ris tic Va lue of Stu dies Con cer ning Fe de ra lism
    and the Terms of Fe de ra lism

One could ask one self about the worth of study ing dif fer ent con sti tu -
tional sys tems. Is n’t it a say ing that each federalistic sys tem is a case of
its own. In deed the Amer i can, the Ca na dian, the Aus tra lian, the Swiss,
the Ger man and the Aus trian fed er al ism can be com pared only within
cer tain lim its. How ever there are com mon ba sics and in ter est ing spe cif -
ics of the federalistic prin ci ple which can be found in each of these sys -
tems. In deed the at trac tion of deeper sci en tific re search lies in ana lys ing
the in sti tu tions of each sys tem in con nec tion with the other prin ci ples of
this po lit i cal sys tem, with the his tor i cal and po lit i cal back ground and
with the state prac tice, in or der to de duce gen eral con clu sions about the
value and the po ten ti al ity of these in sti tu tions within their sys tem atic
con text. The value of such re search there fore lies in the deeper and more
so phis ti cated knowl edge of the struc tures of fed er al ism and also in cer -
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tain the o ries of the comsectiontive con sti tu tional law for the state prac -
tice. These the o ries can not only be help ful as guid ance dur ing con sti tu -
tional re forms (for ex am ple as at the mo ment in Swit zer land) or for a
new constitution (South Af rica e. g.). They can also in spire and in flu ence
the state prac tice of re lated le gal sys tems. That means above all that mean -
while es pe cially be tween the Eu ro pean con sti tu tional courts a kind of in di -
rect dis course has de vel oped that re sults in us ing —un con sciously or con -
sciously, in the lat ter case ei ther open or hid den— the comsectiontive
method1 when sim i lar cases have to be de cided. At any rate sim i lar ar gu -
ments and re sults can be found in a lot of de ci sions, what proves that it’s
worth while and use ful regarding the le gal struc ture of other states and the 
de ci sions of other Eu ro pean su preme courts.

An other im por tant as pect is that es pe cially in the 20th cen tury the sec u -
lar trend of grow ing cen tral pow ers ob vi ously was no lon ger go ing on con -
tin u ously. The cen tral ized state and the “super state” are no lon ger the ev -
ery where wanted model. Af ter the World War II federalistic con cepts were 
not only kept (Ger many, Swit zer land, Aus tria) but one could also watch
the de vel op ment of new federalistic struc tures (Bel gium e. g.) though es -
pe cially the mul ti na tional states of the for mer East Bloc (So viet Un ion,
Yu go sla via) dis ap peared be cause of their to tal i tar ian char ac ter. On the
other side man i fold ten den cies for region ali sa tion and to wards the cre ation 
of quasi-federalistic con struc tions were given an in creas ing im pe tus.
There may be dif fer ent rea sons for the mo ti va tion for fed er al ism or for the
strength en ing of a federalistic or der: for ex am ple to cool down na tion al ist
ten den cies in a multi-eth nic po lit i cal sys tem, the in ten tion to com pen sate
re gional dif fer ences in de vel op ment, the at tempt to pro mote de moc ra ti za -
tion and so on. At any case the deeper rea son is man’s re call of smaller and
easy to sur vey ar eas within struc tured or ders. There fore, the fur ther in te -
gra tion of Eu rope will prob a bly have to be struc tured in a federalistic way.
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1 Its im por tance is rightly em pha sized by Stern, Deutsches Staatsrecht I, 2nd ed.
(1984) 34 us ing the fol low ing words: “It anal y ses similiar reg u la tions from dif fer ent le -
gal or ders and uses the comsectiontive method. As far as pub lic law is con cerned it must
be used with cau tion and can ex ert a certain con trol ling func tion”. For the value of
comsectiontive stud ies in fed er al ism cf. also the pref ace of Schäffer to the very in ter est -
ing monography of Jaume Vernet, El sistema fed eral austriaco (Bar ce lona, 1996).
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2. Ter mi no logy

For clear ness in terms one has to dis tin guish be tween the fol low ing
no tions:

a) On the one hand fed er al ism is a term used to de scribe po lit i cal
sys tems; in that case it means fed er a tions and also asym met ric
forms of gov ern ment with par tially au ton o mous re gional struc -
tures. On the other hand the term fed er al ism is meant in a more
gen eral way which re fers to all fields of so ci ety and cul ture, for
ex am ple also po lit i cal par ties (fed er al ism as po lit i cal way of life).
Su pra-na tional struc tures will in creas ingly be judged ac cord ing to
this fea ture.

b) In ter pret ing fed er al ism within state struc tures there are two main
streams. One stream stresses the prin ci ple of subsidiarity and the
his tor i cally based po lit i cal au ton omy of mem ber states. The other
stream con sid ers fed er al ism as part of a gen eral or ga ni za tional
prin ci ple of de cen tral iza tion, reach ing from the whole state to the
mem ber states, to the re gions, to the mu nic i pal i ties and even to
smaller so cial groups. These ideas of or der some times also have a
close re la tion to cer tain ide ol o gies (con ser va tive-chris tian so cial or 
so cial ist ide ol ogy).

c) More over these mod els also show anal o gies with cer tain le gal the -
o ries con cern ing fed er a tions. The so-called Staatenstaatstheorie
em pha sizes the his toric merger of the states (Länder) into a
(con)fed er a tion (Bund) and tries to de duce from these his tor i cal
facts that the state power of the Länder can not be de rived from the 
power of the Bund. This the ory only fits for some cases of the de -
vel op ment of a fed er a tion. It can not ex plain ju rid i cally that in a
fed er a tion the con sti tu tion (of the cen tral state) is the only source
of the whole le gal or der and that there are no ex clu sive rights of
the constitutent fed eral states. On the other hand the the ory of de -
cen tral iza tion (es sen tially founded by Kelsen) de scribes the fed er -
a tion as a spe cif i cally de cen tral ized le gal or der, in which the par -
tial le gal or ders of the Bund and of the Länder can be de rived
from the same source —the con sti tu tion of the whole state—. Ac -
cord ing to this ex pla na tion the self-gov ern ing-bod ies are dif fer ent
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from the ter ri to rial units only in de gree. The ad van tage of this the -
ory con sists in mak ing the ir ra tio nal idea of a split up-sov er eignty
(dou ble sov er eignty) un nec es sary, and in fact —at least for the
Aus trian le gal or der— it is a very fit ting modell of ex pla na tion.

II. DEVELOPMENT OF AND CHANGES WITHIN

THE AUSTRIAN FEDERATION2

Here one can just sketch the his tory and de vel op ment of the Aus trian
Fed er a tion but one has to keep in mind that the fact that a coun try as small
as Aus tria of to day (with about eight mil lion in hab it ants) is or gan ised in a
federalistic way can only be ex plained by his tory.

1. In the an cient Ger man Em pire’s con sti tu tional law the mem ber states
of the Habs burg mon ar chy first were only linked by a “per sonal un ion”.
Later on (af ter the so-called Prag matic Sanc tion) they formed a unity in the 
mean ing of the dy nas tic con sti tu tional law (“real un ion”). The Länder
never lost their his tor i cally formed in di vid u al ity, be cause the pol icy of the
Habsburgs tried to reach unity in law and ad min is tra tion only step by step.
Dur ing the Austro-Hun gar ian Dual Mon ar chy (1867-1918) the in di vid ual
crown-lands of the Aus trian part of the Em pire, which did not al ways rep -
re sent dif fer ent eth nic groups, had more or less the sta tus of big self-go-
verning bod ies (or at the best of “frag ments of State”). Just be fore the end
of the World War I plans about the change of the mon ar chy into a
federalistic sys tem were in ten sively dis cussed, mo ti vated by the hope to
give the dis pers ing peo ples (eth nic groups) of the Aus trian mul ti na tional
state an equiv a lent rep re sen ta tion and pos si bil ity to ex press their in ter ests.
But these at tempts had come too late.

2. On the ter ri tory of the for mer Aus trian-Hun gar ian mon ar chy there
formed a num ber of na tional suc ces sor states. The cen trif u gal forces of na -
tion al ism then were stron ger and more at trac tive than the idea of a multi-eth -
nic Dan ube Fed er a tion, in which all the so cial and po lit i cal ten sions could
have been com pen sated for ev ery body’s ad van tage. Af ter the end of the
mon ar chy Aus tria was more or less a small Ger man speak ing state. Nev er -
the less, af ter long last ing con sti tu tional de bates this new and eth ni cally
quite ho mo ge neous small state gave it self a federalistic struc ture.
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2 Cf. Ermacora, Österreichischer Föderalismus. Vom patrimonialen zum kooperativen
Bundesstaat (1976).
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The de vel op ment and the struc ture of the Aus trian fed er al ism (since
1918) may be of in ter est seen from the com par a tive point of view, be cause
with this po lit i cal con struc tion it worked twice (1918/20, 1945) in or der to
change a cen tral ized state into a fed er a tion in a way of “de cen trali sa tion”
and, by this means, to es tab lish a per ma nently sta ble po lit i cal or der.

The foun da tion of the Re pub lic took place on Oc to ber 30th, 1918,
when the Pro vi sional Na tional As sem bly (centralistic com po nent)
passed the nec es sary res o lu tion. At the same time Pro vi sional as sem blies
of the Länder were es tab lished (federalistic com po nent).3 Look ing back
into his tory there are dif fer ent pos si bil i ties to ex plain the be gin ning of
the Aus trian Federation:

a) foun da tion of a cen tral ized state with sub se quent de cen trali sa -
tion; or:

b) foun da tion of a new Fed eral Re pub lic by the mem ber states; or:
c) a com plex pro cess ini ti ated by cen tral and re gional au thor i ties.

Since 1920 the le gal rea son for the un ion of the Länder in terms of con -
sti tu tional law has been the new Fed eral Con sti tu tion. To day’s shape of the 
Aus trian fed er a tion is the prod uct of many draft con sti tu tions, two con fer -
ences of the Länder and above all of a com pro mise be tween the lead ing po -
lit i cal par ties. These dif fer ent com po nents have been the rea son for some
anom a lies and centralistic fea tures of the Aus trian fed er a tion from the very 
be gin ning.

The Aus trian fed er al ism is an ex traor di nary cre ation in the field of con -
sti tu tional law. Ini tially meant to be come a part of the big ger Fed er a tion of
the Ger man Em pire, it be came au ton o mous right from the be gin ning and
kept this au ton omy even af ter the World War II by find ing an Aus trian na -
tional iden tity. This federalistic con struc tion is char ac ter ized by a spe cial
link with the the ory of law and state at the time of the be gin ning of the Re -
pub lic, es pe cially with the Reine Rechtslehre (Pure The ory of Law) formed 
above all by Hans Kelsen and Adolf J. Merkl. On the other hand, the Aus -
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3 At the be gin ning there were also cen trif u gal forces: Vorarlberg wanted to be come
a can ton of Swit zer land (and a pub lic hear ing showed a strong ma jor ity of the peo ple
want ing that); in Tyrol one thought by split ting from Aus tria and found ing an au ton o -
mous state one could avoid the loss of South ern Tyrol (Südtirol). At the end the idea of
stay ing to gether was stron ger, and the ma jor ity of the Länder passed ex plicit dec la ra tions 
of ac ces sion to the new fed er a tion.
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trian fed er al ism found spe cific his toric and po lit i cal con di tions which
made this state a fed er a tion of the po lit i cal par ties right from the start.
The con se quence were some anom a lies of the Aus trian fed er a tion’s con -
struc tion com pared to the ideal of a fed er a tion. In prac ti cal po lit i cal life
the federalistic struc tures were par tially superposed by party pol i tics
which caused chang ing pos si bil i ties for the new fed er al ism to de velop:
they were less for tu nate dur ing the time of the 1st Re pub lic, but be came
better with the be gin ning of the 2nd Re pub lic in 1945. A stron ger
self-con fi dence of the Länder and a co op er a tive re la tion to the Bund did
not de velop before1974.

3. Af ter the World War II, in the so-called Sec ond Re pub lic (since
1945) Aus tria re turned to its for mer con sti tu tional law, as it was in force
be fore the end of de moc racy, which also meant that it re turned to its
federalistic struc ture. Al though in 1918 and also in 1945 the Pro vi sional
Con sti tu tion was very centralistic, fed er al ism had quite some po lit i cal en -
ergy and played a de ci sive part for the re-foun da tion and re-es tab lish ing of
the Re pub lic.

4. De spite this im por tant role of the Länder dur ing the times of the 1st
and 2nd Re pub lic’s foun da tion a weak en ing of fed er al ism could be ob -
served in the years af ter 1945. Dur ing the time of the first “big co ali tion”
(of the ÖVP and the SPÖ from 1945 till 1966) a good deal of pub lic tasks
have been cen tral ised be cause of new con sti tu tional pro vi sions and the
Länder lost com pe tences in fa vor of the Bund.

5. Af ter the end of oc cu pa tion (1955) the Länder started to op pose the
grow ing cen tral ism. They were suc cess ful in es tab lish ing an in for mal, but
very ef fi cient com mu ni ca tion among them selves, by hold ing con fer ences
of the Landeshauptmänner (Land Gov er nors) and the Landesamtsdi-
rektoren (Di rec tors of the Land’s Gov ern ment Of fice) and by es tab lish ing
a com mu ni ca tion of fice of the Aus trian Länder.

Then the Länder de vel oped coun ter-mea sures for the con sti tu tional fed -
eral pol icy. The most im por tant ini tia tive was the prep a ra tion of so-called
Forderungsprogramme (a list of de mands) of the Länder. They also pub -
lished their own drafts con cern ing a change of the Fed eral Con sti tu tion in
or der to strengthen fed er al ism. A par tial re-ori en ta tion took place af ter
1970 in the spirit of a so-called co op er a tive fed er a tion. Es pe cially the con -
sti tu tional amend ment con cern ing fed er al ism in 1974 met some of the de -
mands of the Länder.

HEINZ SCHÄFFER124
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6. Whereas knowl edge and value of federalistic ideas was small
among the peo ple in 1960, this has changed to a new federalistic dy na -
mism dur ing the fol low ing de cades, which can not be ex plained just by re -
mem ber ing the his toric roots.

This new federalistic dy na mism can be seen above all in the fol low ing
el e ments and as pects of the de vel op ment:

• Re cently be sides the Aus trian na tional con scious ness (grown since
the be gin ning of the 2nd Re pub lic) a new re gional na tional con -
scious ness can be ob served. This re gional na tional con scious ness to 
some ex tent has been pro moted de lib er ately by the pol icy of the
Länder. There was e. g. even a peo ple´s ini tia tive in Vorarlberg
(1979) de mand ing a spe cial stat ute for Vorarlberg or at least a fun -
da men tal re form of fed er al ism. The lat ter idea was sup ported by
res o lu tions of the Di ets (Landtage) of Vorarlberg and Tyrol.

• The Länder have —within the frame work of their eco nomic pos si -
bil i ties— their own eco nomic pol icy.

• The Länder have re formed their con sti tu tions in or der to stim u late
de moc racy.

These el e ments can be un der stood as a re ac tion to the de vel op ment of
the mod ern state: it seems to be a re ac tion to the mo not ony, an o nym ity, the
dif fi culty to sur vey and the con cen tra tion of power of the cen tral po lit i cal
struc tures.

Fi nally the de bate con cern ing the re or ga ni za tion of the Aus trian Fed er a -
tion be came a per ma nent topic. The Länder tried to get back lost po si tions
and to re al ize the federalistic struc ture in a better way. As con se quence a
pol icy has been es tab lished, which can be called a re form pol icy to re or ga -
nize fed er al ism step by step (and very of ten ac cord ing to the po lit i cal prin -
ci ple “do ut des”).4

7. On the con trary, the re cent pro pos als of a so-called “Strukturreform-
kommission” (1991/92) and of a “Con sti tu tional Con ven tion” (since July
2003) are in tended to com pletely re or ga nize the allocation of com pe tences 
be tween the Bund and the Länder and to sim plify pub lic ad min is tra tion
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4 Schäffer, “Bestandsaufnahme und weiterer Weg der kooperativen Föderalismusre- 
form (1963-1991)”, in Pernthaler (ed.), Neue Wege der Föderalismusreform (1992) 13.
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and state struc ture.5 The men tioned com mis sion was com posed of four
pro fes sors (two of Con sti tu tional Law, one of Fi nan cial Law, one of Eco -
nom ics) and high of fi cials of the fed er a tion and of the states. In this work -
ing group the anal y ses and rec om men da tions of the pro fes sors were dis -
cussed and af ter more than two years´work fi nally ac cepted. But this
at tempt of a fun da men tal re or ga ni za tion of the fed eral struc ture failed for
the pres ent. What was the in ten tion and what hap pened fi nally? 

Start ing from the de scribed sci en tific ba sis a po lit i cal con tract was
signed be tween the Bund and the Länder in 1992. The ba sic con tents of
this agree ments were more or less iden ti cal with the com mis sion’s rec om -
men da tions and have been the fol low ing:

• a re or ga ni za tion of the al lo ca tion of com pe tences be tween the Bund
and the Länder in or der “to cre ate a well-rounded and fin ished al lo -
ca tion of the com pe tences and with that of the re spon si bil i ties of the 
Bund and the Länder”;

• the elim i na tion of the type of frame work-leg is la tion which is too
com pli cated;

• the prin ci ple, that fed eral laws should be ex e cuted by the Länder in
au ton omy which means that the “in di rect fed eral ad min is tra tion”
shall be re placed by an au ton o mous ad min is tra tion of the Länder;

• the fur ther de vel op ment of the Unabhängigen Verwaltungssenate
(in de pend ent ad min is tra tive tri bu nals) into real ad min is tra tive
courts of the Länder; and

• a “fun da men tal re form of the Bundesrat” (sec ond cham ber, state
house).

Such a re or ga ni za tion of the struc tures of the fed er a tion has been ex -
pected and seemed to be real ised in con nec tion with the ad ap ta tion of the
Fed eral Con sti tu tion which was nec es sary in or der to meet the re quire -
ments of the Eu ro pean Un ion. But af ter long and tough ne go ti a tions these
ef forts failed. The con sti tu tional amend ment in 1994 adapted the con sti tu -
tion only as far as ab so lutely nec es sary in view of the Eu ro pean in te gra -
tion. The re or ga ni za tion of the fed er a tion has failed af ter all those forma

HEINZ SCHÄFFER126

5 Neuordnung der Kompetenzverteilung in Österreich. Grundlagen und Ergebnisse
der Arbeitsgruppe für Fragen der Neuordnung der bundesstaatlichen Kompetenzver-
teilung (Strukturreformkommission), ed. by Bundeskanzleramt-Verfassungsdienst (1991).
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and in for mal ne go ti a tions,6 be cause the centralistic ori en tated po lit i cal
forces, es pe cially the So cial Dem o cratic Party did not want to pass im -
por tant com pe tences from the Bund to the Länder, but wanted to keep
far-reach ing rights of su per vi sion in fa vour of the Bund, which was
also a point of in ter est of the cen tral fed eral bu reau cracy. On the other
hand the Länder did not want to ac cept uncalculable fi nan cial bur dens
re sult ing from the trans fer of com pe tences.7 Thus the big chance for a
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6 Cf. Pern tha ler-Schern than ner, Bun dess taats re form 1994, Öste rrei chis ches Jahr buch
für Po li tik, 1994, 572 and Öhlin ger, Das Schei tern der Bun dess taats re form, Öste rrei chis ches
Jahr buch für Po li tik, 1994, 543.

7 Accor ding to the 19th Re port about Fe de ra lism (an nual re ports are pre pa red by the
Insti tu te for Re search of Fe de ra lism in Innsbruck) the fo llo wing rea sons we re de ci si ve
for the re jec tion of the reor ga ni za tion plan by the Länder:

The mis sing of fi nan cial co ver for the re form and the un cer tain allo ca tion of the
costs for the ad mi nis tra ti ve courts of the Länder con nec ted with the gro wing fi nan cial bur -
dens for the Länder re sul ting from fi nan cing the costs for the EU and the con nec ted com -
pen sa tions.

Intro duc tion of ad mi nis tra ti ve courts of the Länder. The exis ting “Unabhängi ge Ver -
wal tung sse na te” (in de pent ad mi nis ti ra ti ve tri bu nals) should be re pla ced by ad mi nis tra -
tive courts of the Länder, which would ha ve had re for ma tory ju ris dic tion. They would
have been tri bu nals ac cor ding to ar ti cle 6 of the EHRC and we re meant to de ci de be fo re
the Admi nis tra ti ve Court in Vien na and to gi ve a re lea se to this court.

The Länder thought that with such a lar ge amount of chan ges of the Fe de ral Cons ti tu -
tion the au to nomy of the Länder would ha ve been se riously res tric ted, mo reo ver the fi -
nan cing of the ad mi nis tra ti ve courts was not clear at all. It can be sup po sed that the ne ga -
ti ve at ti tu de of so me of the Länder in res pect of the ad mi nis tra ti ve courts has al so been a
rea son for the re jection.

Right to ve to for the Mi nistry of Fi nan ce ac cor ding to Art 98 sec tion 2 of the Fe de -
ral Cons ti tu tion against tax laws of the Länder. This ex traor di nary right of the Mi nistry 
of Fi nan ce in per son (af ter the Fe de ral Go vern ment had not co me to an agree ment
about using the right to ve to) —a po wer, which in the view of the Bund had al ready
been ac cep ted by the Länder du ring the ne go tia tions— was com ple tely re jec ted by the
Länder. This coun ter-de mand of the Bund did not chan ge du ring the ne go tia tions about 
the draft.

Intro duc tion of a new Bun de sum wel tan waltschaft (so li ci tor of the en vi ron ment of the
Bund).

This would ha ve meant an en lar ge ment of the Bund’s su per vi sion of the ad mi nis tra -
tion of the Länder in res pect of en vi ron men tal af fairs.

Increa se of the com pe ten ces of the Bund in re gard of en vi ron men tal law, as fol low ing:
Enlar ge ment of the com pe ten ce “air po llu tion” (Luf trein hal tung) to the de bit of the

Länder. The exis ting res tric tion of this com pe ten ce of the Bund (Arti cle 10 sec tion 1 c 12 
of the Fe de ral Cons ti tu tion) sa ying “ex cept the com pe ten ce of the Länder in res pect of
hea ting systems“ should ha ve been eli mi na ted.
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fun da men tal re or ga ni za tion of fed er al ism in Aus tria had been given
away.8

Only re cently, Aus trian pol i tics be came in spired by the po lit i cal work
on Eu ro pean level which had led to a Draft Eu ro pean Con sti tu tional
Treaty, elab o rated by a so-called Eu ro pean Con sti tu tional Con ven tion. In
July 2003, an Aus trian Con sti tu tional Con ven tion has been con voked: it
shall dis cuss and elab o rate a mod ern iza tion and sim pli fi ca tion of Aus trian
fed eral con sti tu tional law. This could in clude also a better federalistic
struc ture, but the po lit i cal view points of the del e gates are very di ver gent –
as it seems, too di ver gent that they might come to terms for a new
federalistic struc ture.

III. THE AUSTRIAN FEDERATION AND ITS CONSTITUTIONAL

INSTITUTIONS (FORMAL CONSTITUTION)

On prin ci ple the Aus trian Fed eral Con sti tu tion re al izes those el e ments,
which can be gen er ally re garded as the ba sic fea tures of a fed er a tion.9

The typ i cal struc tural el e ments of the Aus trian fed er al ism are the fol -
low ing:
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Enlar ge ment of the com pe ten ce of the Bund con cer ning sur vei llan ve of po llu tion. The 
plan was that the Bund could ta ke mea su res to mo ni tor po llu tion and to get and ad minis -
tra te in for ma tions about it.

Enlar ge ment of the sub si diary com pe ten ces of the Bund:
The ins tru ment of the com pe ten ce of the res pon si ble Fe de ral Mi nistry ac ting in com -

pen sa tion be cau se of the inac ti vity of the aut ho ri ties of the Länder (re gu la ted in Arti cle
103 of the Fe de ral Cons ti tu tion) should be en lar ged with the ca se of clea ring “grie van -
ces, which mean a se rious dan ger for the en vi ron ment“. This was re jec ted by the Länder.

The lack of cons ti tu tio nal pro vi sions con cer ning the Lan des hauptmänner kon fe renz
(Con fe ren ce of the Land Go ver nors).

Though one would ha ve had a le ver be cau se of the ac ces sion to the EU —the cons ti -
tu tio nal amend ment nee ded the con sent of the Bun des rat— , the Con fe ren ce of the Land
Go ver ners re fu sed to block the ne ces sary laws in the Bun des rat.

8   See the cyni cal re port of a high Vo rarl berg of fi cial: Bussjäger, “Ist der Bun dess taat 
noch re for mier bar? Strei flich ter zum Schei tern der Bun dess taats re form“, Jour nal für
Rechtspo li tik 1996, 8.

9 Cfr. Ada mo vich/Funk, Öste rrei chis ches Ver fas sung srecht3 (1985) 123 ff; Altenstätter,
Der Föde ra lis mus in Öste rreich (1969); Öhlin ger, Die föde ra ti ve Ver fas sung Öste -
rreichs, Die Öffent li che Ver wal tung 1978, 879; Schäffer, Das Föde ra lis mus kon zept der
öste rrei chis chen Bun des ver fas sung und sei ne prak tis che Entwic klung (1987); Wal -
ter/Ma yer, Grun driß des öste rrei chis chen Bun des ver fas sung srechts7 (1992).
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• The fed er a tion is a un ion of states in the terms of con sti tu tional law.
Within this un ion on prin ci ple the Bund has the com pe tence-com -
pe tence (the power to dis trib ute com pe tences).

• The al lo ca tion of com pe tences within the fed er a tion is com pli cated
and re quires a so phis ti cated in ter pre ta tion of the con sti tu tion. A spe cial 
pe cu liar ity of the Aus trian con sti tu tional law is above all that those ac -
tions of the state, which have no sov er eign char ac ter, are not bound by
the dis tri bu tion of com pe tences. As a re sult, the Bund and also the
Länder can act in the same ar eas of com pe tence and de velop con cur -
ring po lit i cal ac tiv i ties in as far as they do not act iure imperii. There -
fore, ac tiv i ties iure gestionis or sine imperio (so-called Privatwirts-
chaftsverwaltung) can be ex er cised in a par al lel way.

• The Fed eral Par lia ment is or gan ised in two cham bers. The
Bundesrat as the sec ond cham ber is meant to safe guard the in ter ests
of the Länder, but be cause of its con struc tion it hardly ful fills this
man date.

• The Länder have a (“rel a tive”) con sti tu tional au ton omy, which is
rather re stricted.

• The Fed eral Con sti tu tion reg u lates the role of the Bund and the role
of the Länder ac cord ing to the prin ci ple of par ity in some re spects
(to a cer tain ex tent there are com mon au thor i ties and mir ror-im aged 
in sti tu tions).

• The “co op er a tive fed er al ism” has made some prog ress, but nev er -
the less the in sti tu tions need fur ther change and de vel op ment.

• Be cause of Aus tria’s ac ces sion to the Eu ro pean Un ion the Bund and 
the Länder have suf fered losses of competences.10 In or der to com -
pen sate these losses, com pli cated pro ce dures for co op er a tion have
been de vel oped, whose ap pli ca tion in prac tice still has not been
tested suf fi ciently.11
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10 Cfr. al ready Burtscher, EG-Beitritt und Föderalismus. Folgen einer EG-Mit-
gliedschaft für die bundesstaatliche Ordnung Österreichs (1990); later on com pre hen -
sively Schäffer, “Europa und die österreichische Bundesstaatlichkeit. Gedanken zur
Bewahrung und Weiterentwicklung des Föderalismus im werdenden Europa“, in
Tomuschat/Kötz/von Maydell, Europäische In te gra tion und nationale Rechtskulturen
(1995) 269.

11 See in de tail Schäffer, “Österreichs Beteiligung an der Willensbildung in der
Europäischen Un ion, insbesondere an der europäischen Rechtsetzung”, Zeitschrift für
öffentliche Recht, 50 (1996) 3.
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• In for mal cooperations play an im por tant part in Aus tria’s po lit i cal
sys tem and, there fore, also in the federalistic sys tem.

1. The fe de ra tion as union of sta tes in terms of cons ti tu tio nal law 
    and the ques tion of the com pe ten ce-com pe ten ce

The Fed eral Con sti tu tion as ba sis of the Re pub lic and also of the Länder
de scribes the fed er a tion as a un ion in terms of con sti tu tional law and not as
a un ion in terms of in ter na tional law.

The ques tion con cern ing the com pe tence-com pe tence is not the ques -
tion of the pouvoir con stit u ent, but the ques tion who al lo cates the com pe -
tences within the fed er a tion, which also in cludes the power to change com -
pe tences. Who has “the last say”? The the ory of fed er a tions (particulary
ex pressed by Kelsen and Giacometti) says that one can use the term fed er a -
tion within the mean ing of a “gen eral con sti tu tion” just if —be cause of the
Fed eral Con sti tu tion— it’s not the nor mal con sti tu tional leg is la tor, but a
spe cial leg is la tor formed by au thor i ties of the Bund and the Länder that is
au tho rized to per form this com pe tence-compence.This means a func tion
which is su pe rior to the nor mal con sti tu tional leg is la tion of the Bund and
of the mem ber states. Such an agreed con sti tu tional leg is la tion is only pro -
vided for the change of the bor ders of the Länder. 

In Aus tria the much more im por tant changes of the al lo ca tion of com pe -
tences can be done by the “nor mal” fed eral con sti tu tional leg is la tor (pre -
dom i nance of the fed er a tion!). A cer tain re stric tion has been pro vided re -
cently say ing that changes of the al lo ca tion of com pe tences for the debit of
the Länder are only pos si ble with the agree ment of the Bundesrat. A pro -
tec tion clause —wanted by the Länder— which will pro vide a di rect par -
tic i pa tion of the Länder (change of the al lo ca tion of com pe tence only with
the agree ment of a qual i fied ma jor ity of the Länder) has not been re al ized.

The federalistic prin ci ple is a ba sic prin ci ple of the Aus trian con sti tu tion 
and can be changed —the same way as all the other ba sic prin ci ples— only 
in the frame work of a so-called “com plete change of the Fed eral Con sti tu -
tion”. Such a to tal re vi sion re quires the form of a con sti tu tional law and an
oblig a tory ref er en dum. An elim i na tion of the federalistic struc ture is not at
all un der dis cus sion at the mo ment. A new shape meet ing ac tual re quire -
ments in Eu rope is un der dis cus sion, but has not been found yet.
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2. The fe de ra lis tic allo ca tion of com pe ten ces

a) Com pared with for eign le gal or ders it can be con sid ered as a pe cu liar -
ity that in Aus tria the Länder do not par tic i pate in the three tra di tional
pow ers of a state. The ex clu sive com pe tence of the Bund for ju ris dic tion
can only be ex plained by his tory.

b) The Fed eral Con sti tu tion does not know just one al lo ca tion of com -
pe tences but sev eral dif fer ent sys tems of al lo ca tion of com pe tences: a gen -
eral al lo ca tion of com pe tences, a spe cial one con cern ing ed u ca tion (ar ti cle
14, 14a of the Fed eral Con sti tu tion), a spe cial one for pub lic pro cure ment
(ar ti cle 14b of the Fed eral Con sti tu tion), more over a par tic u lar one for
taxes (ar ti cle 13 of the Fed eral Con sti tu tion re fers to the Con sti tu tional Fi -
nance Law) and some other spe cial com pe tences.

• When deal ing with the gen eral al lo ca tion of com pe tences the Fed -
eral Con sti tu tion uses the so-called gen eral types of the al lo ca tion
of com pe tences (ar ti cle 10, 11, 12, 15 of the Fed eral Con sti tu tion),
by al lo cat ing ei ther the leg is la tion or the ad min is tra tion of cer tain
sub jects to the Bund or to the Länder re spec tively. The dis tri bu tion
of the re spon si bil i ties is done by list ing all the mat ters which are al -
lo cated to the Bund in a cat a logue (method of enu mer a tion). All the
mat ters that are not ex plic itly al lo cated to the Bund “re main(s)
within the Länder´s au ton o mous com pe tence” (gen eral clause of ar -
ti cle 15 sec tion 1 of the Fed eral Con sti tu tion). This re sults in the fol -
low ing ar range ment of the gen eral types of the federalistic
al lo ca tion of com pe tences:

• Ar ti cle 10 of the Fed eral Con sti tu tion pro vides all mat ters for which 
the Bund has the ex clu sive leg is la tive and the ad min is tra tive power
(enu mer a tion of the ex clu sive com pe tences of the Bund); there one
will find the ma jor ity of the most im por tant pub lic re spon si bil i ties,
es pe cially:

• ex ter nal af fairs, pass ports, reg u la tion and con trol of en try into and
exit from the fed eral ter ri tory, im mi gra tion and em i gra tion, fi nan -
cial af fairs of the Bund, mon e tary, credit, stock ex change and bank -
ing sys tem, civil law, crim i nal law, the main te nance of peace, or der
and se cu rity, the right of as so ci a tion and as sem bly, trade reg u la -
tions, mat ters re lat ing to Cham bers of Com merce, the traf fic sys tem 
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(rail way, avi a tion, ship ping, fed eral high ways and mo tor traf fic),
the postal, tele graph and tele phone sys tem, min ing, for estry, wa ter
rights, la bour leg is la tion, so cial and con trac tual in sur ance, pub lic
health, pro tec tion of mon u ments, sta tis tics of the Bund, mil i tary af -
fairs, the es tab lish ment of fed eral au thor i ties, pub lic em ploy ment
reg u la tions ap ply ing to fed eral em ploy ees.

• Ar ti cle 11 of the Fed eral Con sti tu tion lists the mat ters, in which the
Bund has the com pe tence of leg is la tion while the Länder ex ert the
com pe tence of ad min is tra tion (also enu mer ated: e. g. reg u la tions
re lat ing to na tion al ity, pro fes sional as so ci a tions in so far as they are
not reg u lated by fed eral law, na tional hous ing af fairs, high way po -
lice, parts of the reg u la tions re lated to in ter nal nav i ga tion).

• Ar ti cle 12 deals with the mat ters, in which the fed eral leg is la tor (the 
Bund) can fix the prin ci ples that have to be ob served by the Länder
when en act ing im ple ment ing stat utes. The Länder are bound to en -
act such reg u la tions, and they will be obliged to ex e cute them.
(These mat ters are also enu mer ated: pub lic so cial and wel fare es -
tab lish ments; ma ter nity, in fant and ad o les cent wel fare, hos pi tals,
health re sorts and nat u ral cu ra tive re sources, soil re form, pro tec tion
of plants against dis eases and pests, mat ters per tain ing to elec tric
power in so far as they do not fall un der Ar ti cle 10, reg u la tions re lat -
ing to ag ri cul tural work ers; frame work or gani sa tion of pub lic com -
pul sory schools is a com pe tence ac cord ing to Ar ti cle 14, sec tion 3
of the Fed eral Con sti tu tion which con sti tutes an anal o gous type of
com pe tence.)

• Ar ti cle 15 of the Fed eral Con sti tu tion deals with the ex clu sive com -
pe tences of the Länder (leg is la tion and ex e cu tion as com pe tence of
the Länder) that are es sen tially de scribed by a gen eral clause. Im -
por tant com pe tences of the Länder al lo cated by this gen eral clausel
are: build ing mat ters and (im por tant parts) of reg u la tions con cern -
ing re gional plan ning, pro tec tion of na ture and the coun try-side,
hunt ing and fish ing, waste re moval, the kin der gar ten sys tem and
nurs er ies sys tem.

More over, it has to be men tioned that there is no rule in the Aus trian
Fed eral Con sti tu tion, reg u lat ing the pre ce dence of the fed eral law. There is 
no rule like “fed eral law takes pre ce dence over the law of the Länder”.
This fact and the gen eral clause for the com pe tences of the Länder gives
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the im pres sion of a sys tem very fa vor able for the Länder. Re flect ing the
scope and the ac tual im por tance of the com pe tences of the Bund this im -
pres sion has to be cor rected.

c) It is an Aus trian par tic u lar ity with far-reach ing con se quences that all
the ad min is tra tion sine imperio (the so-called Privatwirtschaftsverwaltung)
is not bound by the federalistic al lo ca tion of com pe tences (Art 17 of the Fed -
eral Con sti tu tion). This does not only mean that the Bund and the Länder can 
ex change the le gal form of ad min is tra tion, but they can also seize con cur -
ring com pe tences in as far as they do not act iure imperii, but only iure
gestionis (as the holder of pri vate law po si tions, as the Con sti tu tion says).12

From the Con sti tu tion one only can de rive that it is for bid den that one au -
thor ity hin ders (“tor pe does”) the de ci sions of an other au thor ity; but even
for that there are no fit ting con sti tu tional sanc tions. More over some times
the ful fill ing of pub lic re spon si bil i ties is made de pend ent on fi nan cial as -
sis tance from an other pub lic body [so-called grauer Finanzausgleich
(hazy fi nan cial ad just ment)], to the ef fect that the fi nan cial re spon si bil i ties
are ob scured.

d) A weak point of the Aus trian fed er al ism con sists in the fact that the
al lo ca tion of com pe tences re lat ing to taxes is not reg u lated by the Fed eral
Con sti tu tion it self, but out side of it by a spe cial Con sti tu tional Fi nance
Law in con nec tion with the Law reg u lat ing the Fi nan cial Ad just ment. This
means that ac tu ally the com pe tence-com pe tence in these mat ters is left to
the Bund’s leg is la tion.13

e) An other pe cu liar ity of the Aus trian fed er al ism is that the Fed eral
Con sti tu tion reg u lates the ad min is tra tive struc ture of the Länder in a spe -
cial way. Above all the Länder have an im por tant duty in a se ries of mat -
ters that are reg u lated by fed eral law. We are talk ing about the so-called in -
di rect fed eral ad min is tra tion that is ex e cuted by the au thor i ties of the lo cal
dis tricts (Bezirksverwaltungsbehörden) at first in stance. The sec ond in -
stance nor mally is —be cause of a pro vi sion of the Fed eral Con sti tu tion—
the Land Gov er nor (Landeshauptmann = head of state gov ern ment), who
is bound by in struc tions from the in di vid ual Fed eral Min is ters. Thus, he
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12 The re cent doc trine speaks about a un bound com pe tence (“Aufgriffskompetenz“)
in this field of ad min is tra tion. Cfr. Pernthaler, “Die Stellung der Länder in der
Bundesverfassung”, in Österreichische Parlamentarische Gesellschaft (ed.), 75 Jahre
Bundesverfassung (1995) 659) (663f).

13 Ruppe, Finanzverfassung im Bundesstaat (1977).
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func tion ally is a fed eral au thor ity. As one can see, the Land Gov er nor has a 
dou ble func tion within the sys tem of the Fed er a tion be cause of the Fed eral
Con sti tu tion. He is not only the chair man of the Land Gov ern ment (so to
say the Prime Min is ter of the Länder), but also a kind of a fed eral “gov er -
nor” for the ter ri tory of the Land and chief of the in di rect fed eral ad min is -
tra tion. Be cause of this sys tem an im por tant re spon si bil ity and also real po -
lit i cal power is laid into the hands of the po lit i cal and ad min is tra tive
ma chine of the Länder. The dou ble struc ture of ad min is tra tion, there fore,
has been a point where the “struc tural re form” of the Fed er a tion wanted to
make a start.

3. The Bun des rat (Fe de ral Coun cil)14

By its or ga ni za tion this “state house”, “cham ber of the Länder” of the
Aus trian Fed eral Par lia ment is a par tial or gan of the fed eral leg is la tion,
po lit i cally in tended to be an or gan for the rep re sen ta tion of the Länder.
The Bundesrat has been con structed in a way that it can be called a house
of the Länder, but could never reach a pow er ful po si tion. This is more or
less the “con gen i tal de fect” of this or gan. The most pop u lated Land del e -
gates 12 mem bers, the other Länder are rep re sented in pro por tion to their
population, but even the smaller Länder have the right to del e gate at least
three mem bers. The mem bers of the Bundesrat are elected by the Landtage
(Land Di ets) in ac cor dance with the prin ci ple of pro por tional rep re sen ta tion
(in pro por tion to the seats the dif fer ent po lit i cal par ties have won in the
Landtag). The mem bers of the Bundesrat need not be long to the Landtag
which del e gates them, how ever they must be el i gi ble for that Landtag. They
are not bound by any man date in the ex er cise of their function. This con -
struc tion and the po lit i cal be hav iour have had the con se quence that the
Bundesrat mean while is strongly in flu enced by the po lit i cal par ties. Be cause 
of the way of cre ation of this or gan it is ev i dent that within the Bundesrat the
bal ance of the po lit i cal par ties is quite sim i lar to that in the Nationalrat.
The Bundesrat shows more or less a mir ror im age of the power of the po lit i -
cal par ties of the whole State re sult ing from the to tal of the elec tions to
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14 See es pe cially Wal ter, “Der Bundesrat (Entwicklung-Rechtsstellung-Wirksamkeit- 
Re form)”, in Bundesstaat auf der Waage (1996) and Schäffer, “El Consejo Fed eral
austriaco. Derecho constitucional, práctica política, planes de reforma”, en Centro de Es- 
tudios Constitucionales y Senado (ed.), La reforma del Senado (1994), 387.
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each of the Landtage (Di ets). Be cause the mem bers of the Bundesrat do
not form a del e ga tion of the Länder bound by a man date, they do not feel
re spon si ble to the del e gat ing Landtage nor to the Land Gov ern ment, but
they feel obliged to their politcal par ties´ pro cess of de ci sion-mak ing at the 
fed eral level. In most cases the Bundesrat only has the right to veto against
en act ments of the Nationalrat; this suspensive veto can be over ruled by the 
Nationalrat by pass ing its orig i nal res o lu tion once more (“per sist ing res o -
lu tion”). Only since the con sti tu tional amend ment BGBl (Fed eral Law Ga -
zette) 1984/490 the Bundesrat has got the right to de clare its con sent, if a
reg u la tion means con sti tu tional changes of the al lo ca tion of com pe tences
to the debit of the Länder. But this has not meant a cru cial in crease of the
in flu ence of the Länder be cause of the al ready de scribed in flu ence by
the po lit i cal par ties. The im por tance of the Bundesrat also de pends on the
sit u a tion be tween the strong po lit i cal camps, whether they find them selves
in a sit u a tion of con flict or whether they work to gether in a co ali tion. In the 
sec ond case the veto of the Bundesrat is more or less in ef fi cient; only in
the first case the Bundesrat can be a weak in stru ment for op po si tion. Its
veto de lays the res o lu tion of the ma jor ity of the Nationalrat and keeps dis -
cus sion open for some time. (If one wants to see it pos i tive, one might say:
if the ma jor i ties within the Bundesrat change be cause of elec tions to a
Landtag, this change will in di cate a pos si ble po lit i cal change at the fed eral
level like a seis mo graph).

To make an ef fec tive rep re sen ta tion of the in ter ests of the Länder pos si -
ble by the Bundesrat, some fun da men tal changes would be nec es sary. Dif -
fer ent pro pos als have been made, for ex am ple:

• The di rect elec tion of its mem bers in the Länder.

• A bound man date of its mem bers or.

• The right of the Bundesrat to de clare its con sent in particular when
the fi nan cial ad just ment is on the agenda.

The re al iza tion of these ideas is quite im prob a ble at the mo ment, be -
cause the po lit i cal par ties do not want ef fec tive pos si bil i ties to ob struct
their pol icy at the fed eral level. On the other hand, the Länder do not re -
gard the Bundesrat as a very ef fec tive rep re sen ta tion of their in ter ests too.
They have learned to as sert their in ter ests against the Bund out side of Par -
lia ment. They do that par tially by res o lu tions of the Landtage and by in ter -
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ven tions of pol i ti cians of the Länder. The most im por tant role is played by
the Land Gov er nors who take the view of their Länder ei ther in di vid u ally
or by us ing the form of the con fer ence of the Land Gov er nors as com mon
or gan of opin ion of the states’ in ter ests.

4. Fi nan cial fe de ra lism

This is a topic which al ways is cru cial within a federative structure.15 In
Aus tria the fi nan cial ba sic or der is dom i nated by the Bund.

a) As far as pub lic ex pen di tures are con cerned one has to re gard the prin -
ci ple that the ter ri to rial au thor i ties (Bund, Länder and Gemeinden) have to
pay the costs that are caused by the ex e cu tion of their com pe tences (sec tion
2 of the Con sti tu tional Fi nance Law). This ap par ently “clean” con nec tion to
the com pe tences al lo cated by the Fed eral Con sti tu tion is pierced in many
ways. On the one hand the fed eral leg is la tion can pro vide ex cep tions. More -
over, in prac tice the re la tion be tween the al lo ca tion of re spon si bil i ties and
the duty to pay the costs is de stroyed in many ways by fi nan cial al lo ca tions
and ex tra grants for spe cial pur poses, but also by the re fund of costs on the
ba sis of agree ments (of pri vate law char ac ter).

b) The su pe ri or ity of the Bund is even clearer, as far as the rev e nues are
con cerned. There the com pe tence-com pe tence is even more with hold from 
the Länder, be cause it is del e gated to the fed eral leg is la tion by the Con sti -
tu tional Fi nance Law and the Bund ex erts it by en act ing the Law con cern -
ing the Fi nan cial Ad just ment. Whereas in other coun tries nor mally the
con sti tu tion pro vides at least a prin ci pal dis tri bu tion of the ac tual rights to
im pose taxes, in Aus tria this com pe tence is left to the fed eral leg is la tor.
(In deed sec tion 4 of the Con sti tu tional Fi nance Law binds the fed eral leg -
is la tor to con sider the ex penses of pub lic ad min is tra tion and the max i mum
of the fi nan cial ca pac i ties of the in volved ter ri to rial au thor i ties. For a long
time this pro vi sion has been re garded as a non-jus ti cia ble programm; yet,
re cently the Con sti tu tional Court has de clared a se vere in frac tion of these
prin ci ples as un con sti tu tional). State prac tice has de vel oped the habit, to
en ter into ne go ti a tions be tween the ter ri to rial au thor i ties about the dis tri -
bu tion of the rev e nues be fore en act ing the Law con cern ing the Fi nan cial
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15 It is re mark able that e. g. the prob lem of fi nan cial fed er al ism is un der dis cus sion
also in Swit zer land. See the re ports in: Neue Züricher Zeitung (Nr. 64) of March 16/17th, 
1996, pp. 25 and 27.
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Ad just ment. A prom ise of the Bund to en ter into ne go ti a tions with the po -
lit i cal part ners be fore chang ing this dis tri bu tion is only reg u lated by a fed -
eral stat ute law (not by fed eral con sti tu tional law!) and there fore in the last
anal y sis free of sanc tions be cause of the com pe tence-com pe tence of the
Bund. The Bund has a kind of a “right of an tic i pa tion” be cause of the al lo -
ca tion of the ob jects of tax a tion to the types of taxes (ex clu sive, dis trib uted
or com mon taxes), and only those ob jects of tax a tion which are not
claimed by the Bund can be claimed by the Länder and the Gemeinden for
“their” taxes [that is why one speaks about a Steuerfindungsrecht (right to
“in vent” and in tro duce taxes) of the Länder)]. In fact the Bund has re served 
it self the most im por tant and most pay ing taxes ei ther com pletely or par -
tially. The Bund im poses the ex clu sive taxes of the Bund but also the taxes
which are dis trib uted be tween the Bund and the Länder. The Länder re -
ceive the equiv a lent shares of the dis trib uted taxes, which are of ten cal cu -
lated and dis trib uted by us ing a com pli cated ra tio for mula de pend ing on
the kind of tax. More over, the Länder have the right to fi nance a part of
their need by im pos ing a so-called ap por tion ment of costs of the Länder on 
the Gemeinden. All to gether one can state that the Länder have not been
fam ished fi nan cially over the years be cause of the “ne go ti ated” ad just ment 
of taxes.

c) A spe cial prob lem re sults from the fact that in Aus tria the non-sov er -
eign acting of the ter ri to rial au thor i ties is —as al ready men tioned— not
bound to the al lo ca tion of com pe tences. There fore the ex e cu tion of these
tasks can not be re garded as the per for mance of du ties in a nar row sense
where the re spon si bil ity for fi nanc ing would fol low the reg u la tions of the 
al lo ca tion of com pe tences. State prac tice has de vel oped the habit —in so
far dis re gard ing the Con sti tu tional Fi nance Law— that the Bund con sid -
ers the ful fill ing of some of its du ties de pend ent from fi nan cial as sis tance
by the Länder. This phe nom e non can be found in many parts of the ad -
min is tra tion of sub si dies and also when the pro cure ment of large or ders
and pro jects is con cerned. In deed the Bund re lieves it self by transfering
costs; prac ti cally this so-called graue Finanzausgleich (hazy fi nan cial
ad just ment) de na tures and re duces the fi nan cial au ton omy of the Länder.
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5. Cons ti tu tio nal au to nomy of the Länder16

Ar ti cle 99 sec tion 1 of the Fed eral Con sti tu tion reg u lates that the Land
Con sti tu tional Law must not “af fect” the Fed eral Con sti tu tion. There from
one de duces that Land Con sti tu tional Law needs not only to re gard those
reg u la tions which are ex actly lined out by the Fed eral Con sti tu tion, but it
also needs to re spect the lead ing and ba sic prin ci ples of the Fed eral Con sti -
tu tion. More over Land Con sti tu tional Law can reg u late the typ i cal con -
tents of a con sti tu tion for the Land in de pend ently as far as the con sti tu -
tional prin ci ples are regarded (“rel a tive con sti tu tional au ton omy”), i. e. the 
states have to re spect a cer tain de gree of “ho mo ge ne ity” with the prin ci -
ples of the Fed eral Con sti tu tion.17

Us ing this scope some Länder thor oughly re newed their Land Con sti tu -
tional Law [com pletely new Land Con sti tu tions can be found in Lower
Aus tria (since 1979), Burgenland (since 1981), Vorarlberg (since 1984)
and Tirol (since 1989); fur ther re forms have been re al ized re spec tively in
Carinthia, Up per Aus tria, Salzburg and Styria]. As new el e ments of reg u -
la tion in the Land Con sti tu tions the fol low ing can be shown off:

— pu blic ob jec ti ves and fun da men tal rights as part of the Land cons ti -
tu tions;

— au dit of fi ces (Rech nungshöfe) of the Länder;
— an own Volk san waltschaft (peo ple’s at tor neys hip-kind of om buds -

man) in Vo rarl berg and in Ti rol;
— the ele ments of di rect de mo cracy ha ve been streng the ned sig ni fi -

cantly by using a va riety of com bi na tions (be si des the re fe ren da
and the ple bis ci tes re la ting to the le gis la tion of the Land al so of fi -
cial opi nion polls ha ve been pro vi ded and —for exam ple in Vo rarl -
berg and Styria— rights of ini tia ti ve of the Land ci ti zens ha ve been
pro vi ded in mat ters of pu blic ad mi nis tra tion).

HEINZ SCHÄFFER138

16 Koja, Das Verfassungsrecht der österreichischen Bundesländer (1988).
17 There fore, re cently the Aus trian Con sti tu tional Court de clared un con sti tu tional the 

veto power of a state-wide ref er en dum against the state diet’s act of leg is la tion (VfSlg
167.241/2001), as the Fed eral Con sti tu tion ba si cally sets down the prin ci ple of rep re sen -
ta tive de moc racy). Cfr. Anna Gamper, “The Prin ci ple of Ho mo ge ne ity and De moc racy
in Aus trian Fed er al ism: The Con sti tu tional Court’s Rul ing on Di rect De moc racy in
Vorarlberg”, in Bußjäger/Gamper, The Ho mo ge ne ity of De moc racy, Rights and the Rule
of Law in Fed eral or Confederal Sys tems (Wien, 2003) 125 and ss.
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6. For mal Pa rity of the Bund and the mem ber sta tes

In the mean ing of Kelsen’s federalistic the ory the Bund and the Länder
are for mally equal par tial le gal or ders un der neath the com mon roof of a
Fed eral Con sti tu tion. This idea of for mal par ity can be found ex pressed or
re al ized in some pro vi sions of the Aus trian con sti tu tional law:

• There is no prin ci ple like “The law of the Bund takes precendece
over the law of the Länder”.

• There is no fed eral ex e cu tion ver sus the Länder. In stead of that
federalistic power strug gles have to be changed into le gal cases,
which will be de cided by the Con sti tu tional Court which re ally
works and serves as a “cramp of the federative state”. The Con sti tu -
tional Court has ju ris dic tion over con flicts about com pe tences be -
tween ad min is tra tive au thor i ties of the Bund and the Länder, but
also for the im pugn ation of a fed eral law by a Land or of a state by
the Bund.

• The es tab lish ing or the ex is tence re spec tively of or gans with dou -
bled func tions also cor re sponds with the idea of par ity. Here we are
talk ing about or gans which are com mon to the Bund and the Länder
or which have been cre ated for re cip ro cal su per vi sion: One has to
men tion the Ad min is tra tive High Court and the Con sti tu tional
Court, the Rechnungshof (Fed eral Au dit Of fice), the Fed eral Army,
the Fed eral Pres i dent and par tially also the Fed eral Peo ple’s
Attorneyship.

d) Cor re spond ing to the idea of mu tu al ity of mech a nisms of su per vi sion 
there is also a mu tual in flu ence in the phase of leg is la tion: The right to veto 
of the Bundesrat against en act ments of the Nationalrat finds its equiv a lent
in the right to veto of the Fed eral Gov ern ment against en act ments of the
Landtage (di ets). But the for mal par ity is not cor re spond ing to a practial-
po lit i cal equal ity in other im por tant ques tions con cern ing the federalistic
sys tem. The weak ness of the Länder re lat ing to the ques tion of com pe -
tence-com pe tence, in the Bundesrat and in mat ters con cern ing the fi nan -
cial fed er al ism have al ready been men tioned.
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7. New dyna mics and coo pe ra ti ve fe de ra lism

The most im por tant as pect of the newer con sti tu tional de vel op ments
was the stress on the “co op er a tive fed er al ism”. For that rea son agree ments
un der pub lic law ac cord ing to Ar ti cle 15a of the Fed eral Con sti tu tion have 
been in tro duced. Such agree ments can be con cluded be tween the Länder
among each other, but also be tween the Bund and the Länder about mat ters 
of their com pe tences: so-called “hor i zon tal” (agree ments be tween mem ber 
states) and “ver ti cal” agree ments. In deed there has al ready been a com pe -
tence of the Länder to make agree ments among each other (Ar ti cle 107 of
the Fed eral Con sti tu tion),18 but so to say un der su per vi sion of the Bund.
“Spe cial al li ances” di rected against the Bund should ob vi ously be avoided
by pro vid ing an ob li ga tion of the Länder to no tify each agree ment to the
Fed eral Gov ern ment. Since 1974 an in stru ment for co or di na tion also fit -
ting for com plex mat ters has been cre ated with Ar ti cle 15a of the Fed eral
Con sti tu tion. It has to be men tioned that there have been prob lems con -
cern ing pro ce dure with this type of agree ment and that the le gal form of the 
agree ment un der pub lic law turned out to be rather in flex i ble for cer tain
pur poses.

Nev er the less, the agree ments ac cord ing to Ar ti cle 15a of the Fed eral
Con sti tu tion can be qual i fied as an im por tant in stru ment of co op er a tion on
the whole, which has also strength ened the bar gain ing po si tion of the
Länder.

From a the o ret i cal view point it meant a no tice able in no va tion when (in
1988) the Länder were granted a rel a tive au ton omy to con clude in ter na -
tional trea ties ful fill ing thus an old de mand. Ac cord ing to Ar ti cle 16 of the
Fed eral Con sti tu tion the Länder can con clude in ter na tional trea ties re lat -
ing to mat ters fall ing into their au ton o mous com pe tence with the states
neigh bour ing to Aus tria and their mem ber states (resp. re gions). To re tain
the re spon si bil ity of the Bund for the ex ter nal af fairs of the whole state, it is 
pro vided that the high est fed eral or gans have the com pe tence to par tic i pate 
with the con clu sion of such trea ties. There fore, this com pe tence of the
Länder is only dec o ra tive. In prac tice no such treaty has been con cluded up 
to now be cause of the com plex ity of the pro ce dure.
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18 Orig i nal ver sion, mean while abol ished, which at the be gin ning of the Re pub lic
was in spired by the Swiss con sti tu tion.
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But the for mal par ity, which is ex pressed in the afore men tioned con sti -
tu tional pro vi sions, says noth ing about ar range ments made for a federa-
listic co op er a tion as part ners in po lit i cal re al ity.

IV. AUSTRIA’S POLITICAL SYSTEM (CONSTITUTIONAL REALITY)
AND THE VALUE OF FEDERALISM19

Three char ac ter is tics of Aus tria’s po lit i cal sys tem have to be men tioned
at least briefly at the be gin ning if one tries to de scribe the work ing of this
sys tem and the value of fed er al ism in the po lit i cal prac tice of our coun try
prop erly.

• One of the ba sic el e ments of Aus tria’s po lit i cal cul ture is the will -
ing ness to ne go ti ate with the part ners on dif fer ent po lit i cal lev els
and in dif fer ent po lit i cal camps. The strong wish to reach a con sen -
sus (urge for peace) is typ i cal for the gen eral po lit i cal cli mate (“con -
sen sus de moc racy”) and also for the eco nomic pol icy [just
re mem ber the fa mous Aus trian “Sozialpartnerschaft” (so cial part -
ner ship be tween the representantatives of the em ploy ers, of the em -
ploy ees and of the ag ri cul tural sec tor)].20

• Es sen tial for the work ing or not-work ing of pub lic in sti tu tions is al -
ways the so cial and po lit i cal sub-struc ture, es pe cially the party
struc ture. As far as Aus tria is con cerned, one ba si cally can note that
the “party state” has superposed the federative struc ture “Fede-
rative Party State”). But it is also true that the par ties can find dif -
fer ent fields of ac tiv i ties and pro mot ing them selves in pub lic in the
fed er a tion.

• Though the Aus trian fed er al ism knows quite some (emo tional, eco -
nomic and po lit i cal) ten sions be tween the dif fer ent re gions and
Länder (for ex am ple the tra di tional con flict be tween the west and the
east of Aus tria, the dis like of the Länder for the “Viennese cen tral -
ism” and so on), the post-World War II Aus tria shows not only an
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19 See e. g. Kostelka/Unkart, “Vom Stellenwert des Föderalismus in Österreich”, in
Fischer (ed.), Das politische Sys tem Österreichs (1982) 337.

20 Ul ti mately (appr. since 2000) the will ing ness to search po lit i cal con sen sus is go -
ing down, and con tro ver sies be tween ri val ling po lit i cal par ties are in creas ing: “com pe ti -
tion de moc racy”.
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eth nic but also a far-reach ing po lit i cal co her ence, in which nei ther
the idea of be com ing a part of Ger many nor sep a rat ist de sires of
some re gions have a real chance (the idea of an “Aus trian iden tity”
has mean while be come firmly rooted).

1. Insti tu tions and stra te gies for co-ope ra tion

To ac com plish this de scrip tion —be sides the al ready men tioned
possiblity of “trea ties” pub lic law agree ments within the federative state
ex ist ing since 1974— one has to re mind that an ef fi cient co-or di na tion and
co-op er a tion be tween the ter ri to rial au thor i ties needs not nec es sar ily de -
pend on le gal agree ments. Just the op po site: in Aus tria it has been com mon 
prac tice since a long time that the co-op er a tion —even when it hap pens in
a prac ti cally in sti tu tion al ized way— takes place with out a spe cial le gal
ba sis. It has its rea son just in po lit i cal gen tle men’s agree ments and in the
per ma nent will ing ness to dis cuss and ne go ti ate. The fol low ing “in sti tu -
tions” of im por tance for the pol icy con cern ing fed er al ism and the co-ex is -
tence in the federative state have to be al lo cated there:

1. Since 1951 there ex ists the li ai son of fice of the Aus trian Länder.
That’s a small civil ser vice ma chin ery which is or ga ni za tion ally sited at
the Of fice of the Land Gov ern ment of Lower Aus tria and cre ates a com mu -
ni ca tion ser vice be tween the Länder. It is in charge es pe cially with the pre -
par ing and the ad min is tra tive sup port of the con fer ences be tween pol i ti -
cians and of fi cials of the Länder. The of fi cials of the li ai son of fice also
play a very im por tant prac ti cal role for the ne go ti a tions con cern ing the ad -
just ment of taxes.

2. The Con fer ence of the Land Gov er nors is the in ter loc u tor and the
vis-à-vis of the Bund at the po lit i cal level. It co-or di nates the pol icy of
the Länder one with an other and above all in re la tion to the Bund. This as -
so ci a tion of top pol i ti cians of the Länder is sup ported and pre pared
particulary by the Con fer ence of the Land Gov ern ment Of fices’ Di rec tors;
this is a reg u larly hap pen ing con fer ence of the top of fi cials of the Länder.
There are also reg u larly meet ings on the level of the of fi cials, for in stance
those of the officals of the Länder in charge of fi nance or ser vice reg u la -
tions. Mean while there also ex ists a con fer ence of the Pres i dents of the
Landtage (Di ets) and the per ma nently ap pointed Di rec tors of the Landtage.
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3. To co-or di nate the pol icy con cern ing re gional plan ning in the whole
state an Aus trian Con fer ence on Re gional Plan ning21 (ÖROK) has been
work ing for many years. It con sists of dif fer ent lev els. Once a year the po -
lit i cal lead ers come to gether (Fed eral Chan cel lor, Fed eral Min is ters, Land
Gov er nors, Pres i dents of the rep re sen ta tions of in ter ests). Rou tine work is
reg u larly done by top of fi cials and ex perts in com mit tees for co-or di na tion
and co-op er a tion ar ranged by anal ogy. Up to now this Con fer ence has not
achieved more than sci en tific stud ies and con cepts. Re cently, it col lab o -
rates in draft ing the na tional part for the grants’ pro grams of the Eu ro pean
Un ion.

4. Since some time the Länder have tried to do their own “small ex ter -
nal pol icy” on an in for mal ba sis. They have formed an al li ance with out a
le gal ba sis and with out in ter na tional trea ties to so-called ARGEs
(Arbeitsgemeinschaften, work ing as so ci a tions) in bor der-cross ing re gions. 
In this con nec tion the work ing as so ci a tion Alpenländer (coun tries of the
Alps), the work ing as so ci a tion Alpen-Adria and the work ing as so ci a tion
Donaustaaten (states of the Dan ube) are im por tant for Aus tria. There the
Länder co-or di nate their in ter ests with for eign part ners and dis cuss which
intra-state ini tia tives they can take against or in di rec tion to the cen tral au -
thor i ties.22

For all those com mit tees which ex ceed the spheres of com pe tence of the 
in di vid ual ter ri to rial au thor i ties there does not ex ist a con sti tu tional ba sis.
There fore, they are de lib er ately con structed and prac ticed as “con fer -
ences” by state prac tice. They are some how or gani sa tions in the mean ing
of so ci ol ogy and po lit i cal sci ence, but not in le gal terms. This qual i fi ca -
tion, by no means, should ex clude or de grade their prac ti cal sig nif i cance.

2. The Go vern ment in the Länder

1. Ac cord ing to the Fed eral Con sti tu tion the Land Gov ern ment as a
board, is for mally, the high est or gan in mat ters con cern ing the state ad min -
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21 In this Con fer ence not only the Bund and the Länder work to gether, but also the
Städtebund and the Gemeindebund (as so ci a tions of the mu nic i pal i ties in an ad vi sory ca -
pac ity) and the rep re sen ta tions of pro fes sional in ter ests take part in it.

22 Cfr. for the Ital ian ex pe ri ence with such work ing groups Buglione/Desideri/
Ferrara/Meloni, “Politiche Ambientali Sopranazionali, regionalismo e federalismo”, Rivista
Giuridica dell’Ambiente, anno X, fasc.1-1995, 1 (14f).
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is tra tion. But it is also per mit ted, to dis trib ute the com pe tences be tween the 
in di vid ual mem bers of the Land Gov ern ment de part men tally. In prac tice
all Länder have in tro duced the de part men tal sys tem and only im por tant
mat ters have been re served for res o lu tions of the board.

Ac cord ing to the con sti tu tions of the in five of the Länder (but not in
Vorarlberg, Tyrol, Salzburg and in Vi enna) the mem bers of the Land
Gov ern ment are elected by the Landtag ac cord ing to the sys tem of pro -
por tional rep re sen ta tion. But the gov ern men tal sys tem of the Länder can 
not so eas ily be com pared with the sys tem of con sent in Swit zer land or
with the model of the big co ali tion at the level of the Bund in Aus tria, be -
cause the Land Gov ern ment de cides with ma jor ity. Nor mally the ma jor
party (even it does not dis pose of ab so lute ma jor ity) de ter mines the big
frame-lines of pol icy. The price the smaller party or par ties have to pay for 
tak ing part in the Land Gov ern ment is their ob li ga tion for con sent; this re -
stricts their pos si bil ity to pres ent them selves as an op pos ing al ter na tive.
This is prob a bly one of the most im por tant rea sons for the sta bil ity of the
po lit i cal ra tios which one can ob serve in the Länder. The rel a tive strength
of the po lit i cal par ties stayed more or less un changed over many years. Just 
in the re cent po lit i cal de vel op ment (de vel op ing poly-centric sys tem of po -
lit i cal par ties, some small par ties get ting seats in the Landtage, no clear
ma jor i ties) the “man da tory co ali tion” pro vided by the state con sti tu tion
does not work only in the mean ing of a spe cific con trol (cross con trol) but
more and more as a block ade of the Land’s pol icy. There fore, some Länder
mean while have changed to wards a pure par lia men tary sys tem (gov ern -
ment - op po si tion).23

2. In this sys tem the Land Gov er nor has a par tic u lar func tion. For mally
he is only the chair man of the board Land Gov ern ment, at the same time he
is the chief of the in di rect fed eral ad min is tra tion, there fore more or less the
“gov er nor” of the Bund for the ter ri tory of his Land. This ac cu mu la tion of
re spon si bil i ties gives him quite some power. In most cases the Land Gov er -
nor is the chair man of the stron gest po lit i cal party of the Land. Seen from a
con sti tu tional and po lit i cal point of view he is the rep re sen ta tive of the Land, 
a fact that also pro vides him spe cial im por tance in ques tions of the fed eral
pol icy. He ac tu ally is the cen tral po lit i cal fig ure of the Land. The strong
re gional em bodi ment of im por tant po lit i cal per son ages of ten pre vents
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23 Only some years ago, Salzburg and The Tyrol have in tro duced the “West min ster
sys tem”. The ma jor ity (or a co ali tion with ma jor ity) forms the state gov ern ment.
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them from go ing into the po lit i cal cen tre (to the cap i tal Vi enna). There is
also no cir cu la tion of the po lit i cal élites be tween the Länder.

3. The fe de ra lis tic struc tu re of the po li ti cal par ties and their
    in fluen ce on the fe de ral po licy24

Aus tria’s di vi sion in Länder is not only of im por tance for the econ omy
and the ad min is tra tion, but also plays a par tic u lar role in the elec tions at the 
level of the Bund, be cause the Länder are elec toral dis tricts and there fore
of some im por tance for the po lit i cal par ties. In their pro grams all po lit i cal
par ties of rel e vance de clare them selves for the federative state with out re -
stric tions; in prac tice there are ac tu ally sig nif i cant dif fer ences. The ÖVP
(Aus trian Peo ple’s Party) is based on dif fer ent as so ci a tions and strong in -
stances in the Länder that up hold the fed eral party. There fore the ÖVP can
ac tu ally be qual i fied as a party based on the federalistic prin ci ple. For a
long time the SPÖ (Aus trian So cial Dem o crats) has been the typ i cal ex am -
ple of a centralistic party (with in ten sive care for the mem bers in lo cal
groups and sec tions); but since the 1970s one can ob serve a de vel op ment
of in creas ing fed er al ism within the party. Dur ing the past years the FPÖ
(for mer Lib eral Party, mean while quite na tion al is tic) has tried (un der the
lead er ship of its very dema gogi cally act ing chair man) to be come an al ter -
na tive to the par ties es tab lished at the level of the Länder and to gain in -
creas ing in flu ence on the fed eral pol icy by this means. Most par ties have
lo cal and dis trict or gani sa tions as ba sis. The par ties in the Länder are the
mid dle in stance in the hi er ar chy of the party that guar an tees a bal ance of
in ter ests within the Länder and pres ents the can di dates for the elec tions at
the level of the Land and also of the Bund. As far as the fed eral elec tions
are con cerned the fed eral party cen tres ex ert their in flu ence ac cord ing to
their stat utes by add ing and mod i fy ing the list of can di dates. By this means 
also fed eral pol i ti cians reach a prom is ing po si tion (an “el i gi ble” po si tion)
on the list of can di dates, even when they have no lo cal or re gional pre dom -
i nance, as long as they are con sid ered to be “cen tral ne ces si ties for the
Bund” by the party lead er ship (centralistic com po nent).

When the choice of per sons for the func tion of a Fed eral Min is ter and the
form ing of the Fed eral Gov ern ment are on the agenda, nat u rally the pro fes -
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24 Nick, “Die Bundesländer und das österreichische Parteiensystem”, in Pelinka-
Plasser (ed.), Das österreichische Parteiensystem (1988) 401.
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sional qual i fi ca tion is of im por tance, but be yond that also the prov e nance
from dif fer ent sub-or gani sa tions (Bünde, as so ci a tions) or Land or gani sa -
tions of a party. The prin ci ple of prov e nance from cer tain re gions or as so -
ci a tions is tra di tion ally stron ger con sid ered in the ÖVP than in the SPÖ.

In as far new de vel op ments in the Land pol i tics can be re garded as in di -
ca tor for the form ing of the Fed eral Gov ern ment can not be said with out
doubts at the mo ment. Abroad it has been re garded with in ter est when
some years ago the populistic op po si tion pol i ti cian and chair man of the
FPÖ was elected Land Gov er nor of Carinthia in con se quence of an elec -
toral al li ance of his FPÖ with the ÖVP (and against the SPÖ) for a pe riod
of time. 

4. Achie ve ments and chan ces of fe de ra lism in Aus tria

Which au ton o mous role do the Länder play in the Aus trian pol icy at the
mo ment and which role will they play in the fu ture?

1. Dur ing the time of the First Re pub lic (the time be tween the two world
wars) the Aus trian do mes tic pol i tics were char ac ter ized by a front po si tion
be tween the “red Vi enna” and the “black” Länder. This po lit i cal con fron ta -
tion has not dis ap peared in the time of the Sec ond Re pub lic, but has been
mod er ated be cause of so cial changes. Es pe cially the SPÖ could gain more
in flu ence in the Länder and it has mod er ated its cen tral ism within the party;
al to gether the SPÖ reached a less grim re la tion to wards fed er al ism. Changes 
in the struc ture of the party sys tem first could be watched at the lo cal elec -
tions (in the me dium-sized and the big cit ies), but soon also at the level of the 
Länder. Af ter hav ing reached seats in some Landtage the Green/Al ter na -
tives could es tab lish them selves in the Nationalrat. For a short pe riod (af -
ter the split off of the Liberales Fo rum from the FPÖ) even five dif fer ent
par ties were rep re sented in the Nationalrat. At any rate, a poly-centric
party sys tem some times does not ease the gov ern abil ity of the coun try, but
has to be ac cepted as a po lit i cal re al ity.

2. The Länder have used their not very ex ten sive com pe tences ac tively
and in a use ful man ner. The (not very far reach ing) con sti tu tional au ton omy
has been ap plied de lib er ately for de vel op ing the in stru ments of di rect de-
mocracy dur ing the past years. So far fed er al ism has worked for more
democracy in com pe ti tion with the Bund. It is also con sid ered to be an ad -
van tage of the Land pol i tics that prob lems are dealt with more prag mat i -
cally and with less ideo logic res er va tions than the fed eral pol icy does.
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As far as their re spon si bil i ties are con cerned the Länder have proven to
be able to act rap idly and ef fec tively be cause of their easy to sur vey di men -
sion. Al to gether the Länder have used their com pe tences in the fields of re -
gional plan ning, non-fed eral high ways, pro tec tion of the en vi ron ment and
re moval of waste in a sat is fac tory way, which means that the cry for cen -
tral ism would not be jus ti fied. That’s true also for the re gional pro mo tion
of the ecomomy (set tle ment of in dus try, sup port for the sta bi liz ing of com -
pa nies, es tab lish ment of tech no log i cal cen tres as im pulse for the mod ern -
iza tion of the econ omy and as a stim u lus for pri vate eco nomic ini tia tives),
though in these fields a clearer al lo ca tion of re spon si bil i ties would be de -
sir able.

3. Although the “big re form” of Aus trian fed er al ism has failed be cause of
po lit i cal rea sons and be cause of the in ter ests of the cen tral fed eral bu reau -
cracy, with re gard to the ef forts for a new re form of the federative state one
can say the fol low ing. It could and should take place and it should re al ize
two ba sic ideas: first one should man age to sim plify the very com pli cated al -
lo ca tion of com pe tences; this would only be po lit i cally pos si ble by an ex -
change of re spon si bil i ties that can be man aged in a de cen tral ized way with
those re spon si bil i ties which should be ex er cised cen trally be cause the de vel -
op ment il lus trates the ne ces sity to do so. At the same time the or ga ni za tion
of the ad min is tra tion should be fun da men tally re built and sim pli fied.

On an in for mal ba sis the Länder have de vel oped a “small ex ter nal pol -
icy”. The in for mal char ac ter of the for eign af fairs of the Länder will prob a -
bly stay im por tant also in the fu ture, be cause the con clu sion of for mal in -
ter na tional trea ties is cer tainly pos si ble, but in many cases it seems to be a
too heavy and in flex i ble in stru ment.

V. FEDERALISM AND EUROPE

1. The or gani sa tion orig i nally founded as EEC mean while de vel oped
into the Eu ro pean Un ion. Eu ro pean leg is la tion cov ers more and more ar eas 
of life and this re gard less of the prin ci ple of subsidiarity in the Maastricht
treaty. The re spon si bil i ties of the EC are ob jec tive-pur su ing “pol i cies”,
which has the con se quence that there is no (and there can not be any) clear
bor der of com pe tences be tween the mem ber states and the EC. In most
cases we find con cur ring com pe tences of the EC; this means: the EC only
reg u lates spe cific as pects while the mem ber states can pre serve their com -
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pe tence, but have to en act their laws in ac cor dance with the Eu ro pean
Com mu nity law (that is true for all mea sures in tended to re al ize the Com -
mon Mar ket, for ex am ple con cern ing the free dom of move ment and res i -
dence of the un ion cit i zens, the ap proval of di plo mas, com pe ti tion, pub lic
pro cure ment, as sur ance, traf fic, taxes, en vi ron ment). In fact this means a
loss of com pe tences of the mem ber states of the Un ion be cause they must
not (or at least no lon ger) reg u late in de pend ently the mat ters reg u lated by
the EC be cause of the pre ce dence of the com mu ni tarian law (EC reg u la -
tions are di rectly ap pli ca ble, EC di rec tives have to be im ple mented). This
loss of com pe tences also hits the mem ber re gions (Länder, states and the
au ton o mous re gions) of those mem bers states which have a federalistic
struc ture. This loss is grave be cause the in ter na tional rep re sen ta tion and
re spon si bil ity stays with the cen tral state.25

2. The con se quence was the jus ti fied de mand for com pen sa tion: the Län-
der want to par tic i pate in the for ma tion of the Com mu nity will at the do -
mes tic level. In deed such pro ce dures con cern ing the par tic i pa tion of the
Länder have been de vel oped to let the Länder take part as the fed eral or -
gans pres ent the na tional view point within the frame work of the su pra na -
tional com mu nity, es pe cially within the Coun cil. In Ger many the pro ce -
dure of par tic i pa tion takes place in the Bundesrat and shall bind the
Fed eral Gov ern ment in mat ters con cern ing the Länder. In Aus tria a sys tem 
of di rect par tic i pa tion of the Länder in mat ters re lat ing to the Eu ro pean in -
te gra tion has (al ready 1992) been in tro duced. Ac cord ing to the Aus trian
model the point of view of the Länder shall be for mu lated in a so-called
Länder Con fer ence about In te gra tion (com posed of the heads of the Land
Goverments plus the Pres i dents of the Land Di ets26). An unan i mous view -
point of the Länder is on prin ci ple bind ing the Fed eral Gov ern ment when
ne go ti at ing (about com pe tences of the Länder) at the Eu ro pean level. It is
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25 On January1st, 1995 Aus tria be came mem ber state of the Eu ro pean Un ion. In
1994 the Aus trian fed eral par lia ment had passed a spe cial con sti tu tional law en abling the 
ex ec u tive (gov ern ment and fed eral pres i dent) to rat ify the al ready ne go ti ated treaty of
ac ces sion of Aus tria to the EU. This con sti tu tional law got an over whelm ing (nearly 2/3)
ma jor ity of the pop u la tion in a ref er en dum which was nec es sary, be cause the ac ces sion
meant a to tal re vi sion of the Aus trian con sti tu tion. A con sti tu tional amend ment “ac com -
pa ny ing the ac ces sion” (BGBl 1994/1013) cre ated rules for the nom i na tion of Aus trian
rep re sen ta tives in EU or gans. More over it pro vides for an am ple par tic i pa tion of the
states and of the fed eral par lia ment in the for ma tion of le gal in tent at the Eu ro pean level.

26 The Pres i dents of the Land Di ets have only con sul ta tive vote, the de ci sive vote
can only be cast by the Land Gov er nor on be half of his state.
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note wor thy that such an “unan i mous” view point will also be reached if a
ma jor ity of five Länder votes for a view point and no Land votes
explicitely against. These pro ce dures are a lit tle bit heavy and slow, but
nev er the less use ful and ef fec tive.

3. Fur ther more, it has to be stressed that the Eu rope of the fu ture will
con sist of a “multi-level” federalistic struc ture. There will not only be a un -
ion of uni tary na tion-states but also dif fer ent re gional struc tures. The
treaty of Maastricht took this ob jec tive par tially into ac count, though the
“Com mit tee of the Re gions” is just a con sult ing or gan and not (or not yet) a 
re gional par lia ment. An other prob lem is caused by the lack of a com mon
idea about the fu ture size, the sta tus and the com pe tences of the re gions.

VI. AUSTRIA’S EXPERIENCES WITH FEDERALISM.

CONCLUSIONS FOR THE FURTHER FEDERALIZATION

OF REGIONAL STATES?

1. At the mo ment two Eu ro pean na tions show a quasi-fed eral struc ture:
Spain with its au ton o mous re gions and the idea of chang ing the Sen ate to a
kind of a Fed eral Coun cil; and It aly with its (par tially asym met ric) re -
gional struc ture that ac cord ing to some opin ions should be changed to a
“real” fed er al ism .

A start ing point for a real Ital ian fed er al ism con sists def i nitely in the
pres ent re gional struc ture and the un changed his toric-cul tural tra di tion of
the stati preunitari though the to tal of mem ber states should not be too
high in a fed er a tion. The dif fer ing eco nomic power of the in di vid ual re -
gions could cause ten sions. How ever one has to keep in mind that in other
states with a federalistic struc ture there also ex ists a sig nif i cant eco nomic
dif fer ence be tween the dif fer ent re gions of the coun try (for ex am ple in
re-united Ger many and even in Swit zer land; even more sig nif i cant ten -
sions can be ob served in Can ada and Spain) which nev er the less does not
lead to the ef fect that the state would fall apart. The dan ger of se ces sion
will never ap pear be cause of eco nomic prob lems or be cause of eco nomic
in ter ests, but only if there are pro found emo tional dif fer ences. Only deep
his toric or eth nic dif fer ences will —un der spe cial his toric con di tions—
lead to se ces sion or to the dis in te gra tion of fed er a tions re spec tively (cf. for
ex am ple the sup pres sion of small eth nic groups in the for mer So viet Un ion 
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and the in abil ity to for get his toric guilt and the thirst for re venge in for mer
Yu go sla via).

2. In con trast to uni tar ian states the Aus trian ex pe ri ence shows:

• Fed er al ism al lows a life with “con tra dic tion”. It is not nec es sary
that ev ery thing is sub or di nated to one cen tre and it is not nec es sary that 
ev ery thing is de cided by a cen tral au thor ity.

• The po lit i cal par ties and the po lit i cal trends have dif fer ent re gional
cen tres, they can ap pear at dif fer ent lev els and re al ize com pet ing
po lit i cal ideas.

• The cen tral ad min is tra tion should on the whole be re stricted to the
presectiontion of bills.

• If the dif fer ent ter ri to rial lev els are not com pletely sesectionted
from each other but have to co-op er ate be cause of the fi nan cial ad -
just ment and be cause of a sys tem of joint pub lic fi nances no part of
a coun try will be come ex tremely des ti tute (grad ual re duc tion of dis -
par i ties).

• The sys tem will stay fi nan cially tol er a ble and open for po lit i cal
changes be cause of per ma nent ne go ti a tions and adapt ing.

• Apart from these more gen eral ob ser va tions, one even can draw
some di rect con clu sions from the Aus trian model of fed er al ism and
its spe cial fea tures, where it works well and what —in the case of
im i ta tion— one clearly should avoid:

a) The dis tri bu tion of com pe tences be tween fed er a tion and states should 
not only be the o ret i cally clear, it must not be too com pli cated in or der not
to cre ate even more bu reau cracy. On the other hand one should not be too
shy to con cede real pub lic tasks of their own re spon si bil ity to the lower
units.

b) Re gional or state power (in the le gal mean ing) cre ates po lit i cal
self-con scious ness, and thus with time even an eco nomic ba sis. Also
poorer states within a fed er a tion will find ap pro pri ate eco nomic op tions
and pol i cies (as it was be tween na tion states on the ba sis of “com par a tive
cost ad van tages”). Nev er the less, it is very im por tant to find an ap pro pri ate
mech a nism of fi nan cial ad just ment. A sys tem of dotation clearly is con -
trary to the idea of fed er al ism, but a sys tem of sov er eign tax a tion by the
states also is only ap pli ca ble in a ma ture and ex pe ri enced fed er a tion.
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There fore, a mixed sys tem would be the best to avoid ten sions and dis in te -
gra tion, and in this case, more over, a mech a nism of steadily work ing con -
sul ta tion and co or di na tion be tween the fed eral and state level is needed for
smooth ad just ment.

c) What clearly can not be rec om mended, would be a sec ond cham ber of
Aus trian style. If one re ally wants to cre ate a new fed eral sys tem, one
should avoid the con gen i tal de fects of the Aus trian Bundesrat. Such an or -
gan re quires ei ther di rect elec tion of the dep u ties in the states or an im per a -
tive man date bound to the state gov ern ments.

d) One of the most pos i tive el e ments of Aus trian federalistic ex pe ri -
ences is the work ing of the Con sti tu tional Court as a highly re spected in -
stance also for con sti tu tional quar rels in federalistic con flicts.

e) What con cerns the administratice struc ture, we are now a days think -
ing about to abol ish the dou ble func tion of the Landeshauptmann (“Land
Gov er nor”), in or der to elim i nate a “dou ble struc ture of ad min is tra tion“.
But on the other hand one has to be aware, that this “in di rect fed eral ad min -
is tra tion” for de cades has served very well, and that it orig i nally had cased
the trans for ma tion of a de cen tral ized uni tar ian state into a fed er a tion.

3. If one fi nally tries to ab stract from the spe cific Aus trian in sti tu tions
and ex pe ri ences and to come to con clu sions for the value of fed er al ism in
the pres ent po lit i cal life, one shall re gard the fol low ing:

The his tor i cally based au ton omy of mem ber states sup ports the
self-con fi dence of these po lit i cal units, but now a days this is not con sid ered 
to be the only le git i ma tion. (But nev er the less one should not for get that
this as pect is more im por tant for Aus tria than for Ger many, where the his -
tor i cally grown units had been shat tered, but where the re con sti tuted
Länder were not formed with out fol low ing some his toric ideas). The eco -
nomic as pect pro vides fur ther ar gu ments for re gional or fed eral struc tures
re spec tively.

It is quite nor mal that party pol i tics superpose the struc tures be tween the 
Bund and the Länder. That is a dan ger for fed er al ism, be cause it could be -
come just one com po nent in the an tag o nis tic pro cess be tween the Gov ern -
ment and the op po si tion. Par tic u larly in re gard of this cir cum stance fed er -
al ism as a ver ti cal el e ment has an im por tant func tion in the mean ing of a
new and com pre hen sive di vi sion of pow ers. Par tially it even pro vides a
com pen sa tion for some mal func tions of the di vi sion of pow ers be tween the 
leg is la tive and the ex ec u tive power in the par lia men tary sys tem.
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This func tion as a bal ance of pow ers in the mod ern mass de moc racy
dom i nated by the po lit i cal par ties of course de pends on the chance for a
change of the lead ing pow ers in the Länder. At the same time fed er al ism
of fers the chance for an “ease of ten sions be tween the po lit i cal par ties”, be -
cause the po lit i cal groups find chang ing pros pects to take re spon si bil ity or
co-re spon si bil ity at dif fer ent po lit i cal lev els, so that the dan ger of po lar iza -
tion and radi cal is ation be cause of be ing kept away from ex ert ing power, is
not very great in a federalistic sys tem.

Be sides a federalistic com mu nity of fers the chance to loosen up the in -
ner struc ture of the party and causes —as each re gional struc ture— a dis -
tin guish ing and disleveling ten dency.

Be cause of de cen trali sa tion in par tic u lar be cause of fed er al ism makes the
ex ert ing of the state power eas ier to sur vey and eas ier to the de cide for the cit i -
zen. The in crease of the safety feel ing and of lib erty and the ne ces sity of a
will ing ness for con sent which is re quired by federalistic in sti tu tions fi nally
serve for the dem o cratic principle.

Al to gether fed er al ism has proven more vi a ble in Aus tria and some other 
states as one thought some de cades ago. It has even proven to be an im por -
tant in stru ment to give re gional in ter ests of dif fer ent or i gins (eth nic, his -
toric and po lit i cal or i gins) a form of life. Of course this will only work, if
there are so cial, cul tural, po lit i cal and eco nomic con di tions, in which his -
toric ten sions will not grow to ir ra tio nal ha tred but will be con sid ered as
“va ri ety in unity”.

Be yond that it will be nec es sary that na tion al ism re cedes and that the
mem ber states and the re gions get an ef fec tive and in sti tu tion al ized rep re -
sen ta tion of their in ter ests also at the Eu ro pean level, so that they can “sur -
vive” in a united Eu rope (“com mon Eu ro pean house”).

VII. FINAL REMARKS

In the po lit i cal dis cus sion of the last years fed er al ism and the
federalistic struc ture have come un der pres sure. The rea son is a glob ally
wide-spread ten dency to ques tion tra di tional struc tures of the state (and its
ad min is tra tion) from an eco nomic and bud get ary view point. There are
many pol i ti cians and po lit i cal ad vi sors who —leav ing aside non mon e tary
val ues— are pro nounc ing them selves in fa vour of “lean state” or “lean ad -
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min is tra tion” struc tures and, there fore, want to re duce or even to abol ish
federalistic struc tures.

Nev er the less, one can state that in Aus tria the type of “ne go ti ated fed er -
al ism”27 has its value and suc cess, tak ing into ac count that the lat est steps
of ad min is tra tive re forms even strength ened the “ex ec u tive fed er al ism” (i. e.
the in di rect ad min is tra tion by the Länder/states). Of course, the for ma tion
of a new Eu ro pean Con sti tu tion (Treaty) could open the chance and the
pos si bil ity to re or ga nize the dis tri bu tion of pow ers and com pe tences be -
tween fed er a tion (Bund) und states (Länder) in a more ra tio nal (mod ern -
ized, sim pli fied and more ef fi cient) way.
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