
THE DEVOLVED UNITED KINGDOM1

Bri gid HAD FIELD

SUMMARY: I. The Cons ti tu tio nal His tory of the de ve lop ment of the Uni -
ted King dom. II. The con se quen ces of the doc tri ne of Par lia men tary so -
ve reignty (or su pre macy) re gar ding fe de ra lism, de vo lu tion and Re gio -
na lism. III. The Uni ted King dom’s ex pe rien ce of de vo lu tion prior to the
1998 Acts of Par lia ment. IV. The 1997 la bour Go vern ment, and its (de -
vo lu tion) cons ti tu tio nal re form agen da. VI. The en glish ques tion. Why
is re gio na lism the go vern ment’s pre fe rred ans wer? VII. The mul ti-la -
ye red Uni ted King dom Cons ti tu tion. VIII. Se lect bi blio graphy and

Web-si te ad dres ses.

I. THE CONSTITUTIONAL HISTORY OF THE DEVELOPMENT

OF THE UNITED KINGDOM2

a) ‘United King dom’ re fers to the United King dom of Great Brit ain
and North ern Ire land.

b) ‘Great Brit ain’ re fers to Eng land, Wales and Scot land.
c) ‘Brit ish’ re fers to Great Brit ain; it may also be used to re fer to the

United King dom. There are, how ever, many ‘la bels’ of na tional
iden tity which the peo ple in North ern Ire land might use to de -
scribe themselves: Irish, North ern Irish and Ul ster are three other
such ad jec tives in ad di tion to Brit ish.

d) The cur rent population (2001 Cen sus) fig ures are:

Eng land 49.0 m
Scot land   5.0 m

603

1 The fi nanc ing of de vo lu tion is not con sid ered here. It is reg u lated by the Barnett
For mula. For de tails on this, see House of Com mons Re search Pa per 98/8, 1998.

2 Cur rent ter mi nol ogy, back ground facts, etc.
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Wales   2.9 m
N. Ire land   1.6 m
United King dom 58.5 m

e) The United King dom de vel oped as fol lows:

Eng land and Wales: Acts of Un ion 1536 (broad prin ci ples) and 1542
(the de tails).3

Eng land and Scot land: the Acts and Treaty of Un ion 1706/7. (This was
a un ion of the Par lia ments. The un ion of the Crowns had taken place in
1603.) The Scots al most in vari ably re fer to the Treaty of Un ion and the
Eng lish to the Act.4

Great Brit ain and Ire land: Acts of Un ion 1800, ef fec tive from 1 Jan u -
ary, 1801.

The his tory sum ma rised in the next sen tence is a long one but in es sence
26 of the Irish coun ties which are now the (Re pub lic of) Ire land ceased to
be a part of the United King dom in 1922. The re main ing 6 (north-east ern
coun ties) (now North ern Ire land) re mained in the United King dom.5

The his tory of the for ma tion of the United King dom, al though it can
only be dealt with very briefly here, is nec es sary to an un der stand ing of the 
de volved United King dom for four rea sons.

First, it high lights the sig nif i cance of the doc trine which has been de -
scribed as the key stone of the Brit ish con sti tu tion, namely, the sov er eignty
of the West min ster Par lia ment. Sec ondly, we need to con sider whether or
not that doc trine is solely an Eng lish doc trine —cf.  Scot land— or whether
it is a Brit ish con sti tu tional doc trine. Thirdly, did the var i ous Acts of Un -
ion cre ate a ‘un ion state’ (that is, one in which the com po nent na tions re -
tained at least some of their prior na tional/civic iden tity and the means of
their ex pres sion) or a ‘uni tary state’ (that is, one in which all ma jor po lit i -
cal power is cen tral ised in the one sov er eign Par lia ment in Lon don). This
is sue, es pe cially re cently, is some times phrased in these terms, par tic u larly 
with re gard to the un ion be tween Eng land and Scot land: was the un ion an
‘in cor po rat ing’ un ion or a ‘fed er at ing’ un ion? On this is sue too, there may
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3 From 1746, un til its re peal by the Welsh Lan guage Act 1967, the Wales and Ber -
wick Act pro vided that stat u tory ref er ences to Eng land in cluded Wales.

4 Each Par lia ment passed an Act, so the plu ral is nec es sary.
5 See Had field, The Con sti tu tion of North ern Ire land (1989), chap ters 1 and 2.
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be dis tinc tive Eng lish and Scot tish an swers. Fourthly, there fore, it should be
noted that the pres ent sys tem of de vo lu tion in some ways builds on the his -
tory of the UK.

Sev en teenth cen tury Eng lish con sti tu tional his tory was marked by a se -
ries of highly sig nif i cant con sti tu tional clashes be tween Par lia ment, es pe -
cially the House of Com mons, the King and the Courts. The Courts some -
times de cided for the King, some times for the Par lia ment. Be sides cer tain
(his tor i cally) key cases there were other man i fes ta tions of these ‘power-
strug gles’ too: a civil war (be tween Roy al ists and Par lia men tar i ans), the
ex e cu tion of the King (Charles I), the ex is tence of a re pub li can form of
gov ern ment, the “Com mon wealth and Pro tec tor ate” dur ing which Eng -
land had the near est it has ever had to a ‘writ ten’ con sti tu tion (the In stru -
ment of Gov ern ment 1653), the res to ra tion of the mon ar chy (1660,
Charles II), and, with an in creas ingly strong el e ment of con flict be tween
An gli cans/Prot es tants, on one hand, and Ro man Cath o lics, on the other,
the ab di ca tion of James II (also known as James VII of Scot land).

The Bill of Rights 1688/9 re solved the many is sues in fa vour of the cen -
tral ity or over all dom i nance of Par lia ment, both by curb ing royal power
(es pe cially with re gard to Par lia men tary leg is la tion) and by mak ing suc -
ces sion to the throne de pend ent on Par lia men tary will.

(The Act of Set tle ment 1700 se cured the in de pend ence [of ten ure] of the
[higher] ju di ciary.)

The Bill of Rights se cured the cen tral ity/dom i nance of Par lia ment in the 
con sti tu tion; this doc trine (im per cep ti bly) over time be came the doc trine
of the su prem acy (or sov er eignty) of Par lia ment. The doc trine was, clearly,
‘boosted’ po lit i cally by (19th re forms to elec toral law en hanc ing the dem o -
cratic le git i macy of the House of Com mons.

The clas sic ex po si tion of the doc trine was made by Pro fes sor A.V.
Dicey in his Law of the Con sti tu tion 1885:

The prin ci ple of Par lia men tary so ve reignty means neit her mo re nor less
than this, na mely, that Par lia ment... has, un der the En glish cons ti tu tion,
the right to ma ke or un ma ke any law wha te ver, and furt her, that no per son 
or body is re cog ni sed by the law of England as ha ving a right to ove rri de or 
set asi de the le gis la tion of Par lia ment.

This doc trine is not a moral doc trine, or a doc trine about the po lit i cal
power of Par lia ment. The es sence of the doc trine is that there are no le gal

THE DEVOLVED UNITED KINGDOM 605

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/rD45uo



lim its on the pow ers of Par lia ment. That is, the courts will not, can not, en -
ter tain or up hold any chal lenge to the va lid ity of an Act of Par lia ment.
They owe such Acts their full and du ti ful obe di ence; their duty is to in ter -
pret and ap ply them but not to rule on their va lid ity.

This doc trine is so deeply rooted in ju di cial think ing that there is only a
hand ful of cases over the last 300 years which in any way in volve a chal -
lenge to the va lid ity of an Act of the West min ster Par lia ment.6

For a Scot tish opin ion that the doc trine of Par lia men tary Sov er eignty is
an Eng lish one and not Scot tish: see MacCormick v. Lord Ad vo cate [1953] 
S.C. 396, per Lord Pres i dent Coo per (obi ter):

The prin ci ple of the un li mi ted so ve reignty of Par lia ment is a dis tinc ti vely
En glish prin ci ple which has no coun ter part in Scot tish cons ti tu tio nal
law… Con si de ring that the Union le gis la tion [of 1706/7] ex tin guis hed the
Par lia ments of Scot land and England and re pla ced them by a new Par lia -
ment, I ha ve dif fi culty in seeing why it should ha ve been sup po sed that
the new Par lia ment of Great Bri tain must in he rit all the pe cu liar cha rac te -
ris tics of the En glish Par lia ment but no ne of the Scot tish Par lia ment, as if
all that hap pe ned in 1707 was that Scot tish re pre sen ta ti ves we re ad mit ted
to the Par lia ment of England. That is not what was do ne.

When this dic tum is com bined with the ex is tence of cer tain ‘fun da men -
tal’ pro vi sions in the Treaty of Un ion (pri mar ily re lated to dis tinc tive el e -
ments of Scot tish re li gious and civic so ci ety) then it can be seen why the
con cept of a fed er at ing un ion is stron ger in Scot land than it is in Eng land.

Since the Bill of Rights, Act of Set tle ment and Acts of Un ion, change in
Great Brit ain has been evo lu tion ary or in cre men tal. Spe cif i cally the doc -
trine of Par lia men tary sov er eignty (not uni ver sally but al most so) has been
ac cepted as the key stone of the UK con sti tu tion. This doc trine pre vents
(with out fun da men tal ‘rev o lu tion’) the emer gence of a writ ten con sti tu tion 
which would al lo cate pow ers to West min ster and pre vent it from leg is lat -
ing on cer tain top ics. If Par lia ment were to leg is late for such a con sti tu tion, 
Par lia ment, un der the doc trine of sov er eignty, could equally leg is late to re -
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6 I am not ad dress ing here the im pact of the UK’s mem ber ship of the EC/EU on the
doc trine. There is a clash ing of com pet ing sov er eign ties in this re gard and the is sue has
en gen dered con sid er able po lit i cal de bate and ju di cial dicta. They are not, how ever, rel e -
vant here and, as will be seen be low, the lan guage of the de vo lu tion Acts 1998, both stat -
u tory and po lit i cal, is the lan guage of Par lia men tary sov er eignty.
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peal it. A sov er eign Par lia ment must re main sov er eign, it is not bound by
its pre de ces sors and can not limit its suc ces sors (This last point is not a re -
stric tion on sov er eignty but a nec es sary el e ment in its def i ni tion).

This ar gu ment can, how ever, be come too re moved from real de bate.
What mat ters here is the im pact of the doc trine on the non-emer gence of
the United King dom as a fed eral state or to put it an other way: it ex plains
why a de cen tral ised United King dom is de volved and/or re gional rather
than fed eral.

II. THE CONSEQUENCES OF THE DOCTRINE OF PARLIAMENTARY

SOVEREIGNTY (OR SUPREMACY) REGARDING FEDERALISM,

DEVOLUTION AND REGIONALISM

For as long as the doc trine of Par lia men tary Sov er eignty ex ists, the UK
can not ever be a fed eral state. Fed er al ism (usu ally) re quires these el e ments:
a writ ten con sti tu tion (fun da men tal law); al lo cat ing ex clu sive pow ers be -
tween the cen tre (fed eral au thor i ties) and the states/prov inces/re gions; an
amend ing power which in volves both the cen tral and at least some of the
pro vin cial au thor i ties (that is, a uni lat eral power of amend ment is re garded
as hos tile to the fed eral prin ci ple). Usu ally too a fed eral constitution in -
volves courts who act as “bound ary rid ers”, ad ju di cat ing on the ex tent of
both fed eral and pro vin cial pow ers. In many if not all re spects the fed eral
and re gional au thor i ties are re garded as of co-or di nate sta tus. As can be
seen from that brief and gen eral sum mary, sov er eignty of Par lia ment as a
doc trine is in com pat i ble with the key as pects of fed er al ism: all leg is la tive
power in the UK stems from the West min ster Par lia ment and is lim ited by
it, and if nec es sary by the courts. De volved/re gional au thor i ties, thus, de -
rive their pow ers from Par lia ment and are lim ited by Par lia ment not by an
over-arch ing or fun da men tal con sti tu tion. The courts, through ju di cial re -
view and re lated pro ce dures, will con sider the va lid ity of de volved/re -
gional au thor i ties but not (pace EC law) the va lid ity of an Act of the West -
min ster Par lia ment.

De vo lu tion, there fore, con tains fea tures which re flect the doc trine of
Par lia men tary sov er eignty, such as lo cat ing the power to amend the de vo -
lu tion Act in West min ster alone and re tain ing the power of West min ster to

THE DEVOLVED UNITED KINGDOM 607

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/rD45uo



leg is late in the de volved ar eas. These prin ci ples will be re ferred to in Sec -
tion 5 be low.7

Of greater dif fi culty are the ways in which de vo lu tion and re gion al ism
are to be dis tin guished. De vo lu tion is un usual in the UK; re gion al ism is
not. It is easy to make dis tinc tions in terms of what may be termed ‘po lit i -
cal’ cri te ria. Al most in vari ably in the UK, “de vo lu tion” is used to re fer to
the es tab lish ment of ex ec u tive and leg is la tive power in one of the four
com po nent na tional el e ments in their en tirety. That is, there is de vo lu tion
to Scot land, or to Wales or to North ern Ire land; a lesser/smaller geo graph -
ical unit could re ceive ‘lo cal gov ern ment’ or re gional pow ers but this
would not (usu ally) be called de vo lu tion. The po lit i cal sta tus, there fore, of
de volved au thor i ties in the UK’s ‘na tions’ is con sid er ably greater than that
of lo cal au thor i ties/re gional as sem blies be cause of the na ture of the area
they rep re sent and the so cial, cul tural and his toric as so ci a tions of each ‘na -
tion’. The word ‘na tion’ is not, in in ter na tional law terms, cor rect for Eng -
land, Scot land, Wales and North ern Ire land. The UK is the na tion for those
pur poses; it is in creas ingly com mon, how ever, in the UK de volved con text 
to use ‘na tion’ to re fer to the com po nent parts of the UK and this us age will 
be fol lowed here. ‘Lo cal/re gional gov ern ment’ will be used to re fer to
sub-na tional ar eas, e. g. the north-west of Eng land, Bel fast City Coun cil,
West Lothi an Coun cil, etc. (The word ‘re gional’ is used for the larger
sub-na tional ar eas, and ‘lo cal’ for the smaller sub-na tional ar eas.)

It is harder le gally to dis tin guish de volved gov ern ment from lo cal/re -
gional gov ern ment, al though clearly the ‘na tional’ di men sions to de vo lu -
tion will in flu ence the type of in sti tu tions elected (pow ers, com po si tion,
etc.) and the pos si ble re sponses of the courts to vires chal lenges.

These gen eral points will be con sid ered in the con text of UK de vo lu tion
and Eng lish re gion al ism be low. For the mo ment, it is suf fi cient to note:

1. the strength and per va sive ness of the doc trine of Par lia men tary
sov er eignty; and

2. the po ten tial for a com plex multi-lay ered UK con sti tu tion —the
Eu ro pean Un ion; the West min ster Par lia ment; the de volved in sti -
tu tions; re gional and lo cal gov ern ment.
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7 It is pos si ble for con sti tu tional con ven tion, po lit i cal be hav iour, ju di cial rul ings to
blur ‘clear’ dis tinc tions.
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III. THE UK’S EXPERIENCE OF DEVOLUTION PRIOR TO

THE 1998 ACTS OF PARLIAMENT

The his tory of North ern Ire land is a com plex and dif fi cult one. (See, for
a constitutional law anal y sis prior to 1990: B. Had field, The Con sti tu tion
of North ern Ire land, 1989)

The over-rid ing fac tors which in flu ence all else are:

1. The de bate about the con sti tu tional sta tus of North ern Ire land 
—should it be a con tin u ing part of the United King dom (which in -
cludes the ques tion— should Ire land have ever been di vided in the 
1920’s?) or should it be come a part of a (sov er eign, in de pend ent)
united Ire land?

2. The fact that in North ern Ire land there are two com mu ni ties
(which are in creas ingly mov ing to wards but not yet of co-equal
size). They are usu ally iden ti fied by re li gious la bels (Protestant /Ro -
man Cath o lic) but what is of key con cern is the con ver gence of re li -
gious iden tity and po lit i cal pref er ence (Prot es tants, who pre fer the
UN ION be tween Great Brit ain and North ern Ire land; and Ro man
Cath o lics, who pre fer the Na tion al ist/Na tion-Hood of all Ire land).8

The in ci dence and the hu man cost of ‘the Trou bles’ through out the his -
tory of North ern Ire land con sti tute a back drop which should never be for -
got ten.

North ern Ire land ex pe ri enced two sys tems of de vo lu tion, very dif fer ent
from each other prior to the North ern Ire land Act 1998. The first lasted for
50 years; the sec ond for 5 months. The two Acts of the West min ster Par lia -
ment which set up the two sys tems are respectively:

— the Go vern ment of Ire land Act 1920; and
— the Nort hern Ire land Cons ti tu tion Act 1973 (and re la ted le gis la tion).

These Acts can not be dealt with at any great length, but here are some of
the key el e ments/is sues of these two de volved sys tems to North ern Ire land.
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8 These two com mu ni ties do also di vide —loy al ist/union ist— na tion al ist/re pub li can 
—of ten but not al ways over the at ti tudes taken to the use of vi o lence to pur sue po lit i cal
pref er ences).
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— Pro vi sions on the Cons ti tu tio nal sta tus of Nort hern Ire land;
— All-Ire land di men sions;
— Nomen cla tu re – this is very im por tant both cons ti tu tio nally and

po li ti cally: Par lia ment or Assembly; Pri me Mi nis ter or Chief
Exe cuti ve; Ca bi net or Exe cu ti ve Com mit tee; Acts (le gis la ti ve) or
Mea su res; etc.;

— The na tu re of the links bet ween Great Bri tain and Nort hern Ire land;
— The types of po wer to be de vol ved — i. e. should tho se most li kely

to cau se di vi sion (e. g. po li cing, jus ti ce, law and or der, elec to ral
systems) be de vol ved at all?;

— Po wer-sha ring —sin gle-party vs. mul ti-party;
— The prin ci ple of pro por tio na lity bet ween the two com mu ni ties and

how it should be re flec ted in the le gis la tu re/exe cu ti ve;
— Hu man rights, in clu ding an ti-dis cri mi na tion laws, po li cing and

jus ti ce is sues, and fair em ploy ment laws
— Links bet ween Bri tain and Ire land, etc.

These fac tors were not all ad dressed in both the above sys tems, but they
were and still are of key con cern in any de volved sys tem for North ern Ire -
land as are new fac tors con nected with the de com mis sion ing of all para -
mil i tary weap ons, etc. and the de mili ta ri sa tion of North ern Ire land.

In ad di tion to North ern Ire land’s ex pe ri ence of de vo lu tion (when it
alone of all the com po nent na tions of the UK pos sessed de vo lu tion) an at -
tempt was made dur ing the 1970’s to in tro duce de vo lu tion to Scot land and
to Wales. This in part stemmed from the elec toral man i fes ta tions/suc cesses 
of the na tion al ist par ties in both Scot land and Wales; a cer tain re newed in -
ter est in con sti tu tional mat ters (see the Kilbrandon Re port on the Con sti tu -
tion, which was set up in 1969 and re ported in 1973 Cmnd 5460, 5460-I);
and the ‘pact’ be tween the (mi nor ity) La bour Gov ern ment with Lib eral
MP’s dur ing 1977-1979.

The two Acts are:

a) The Scot land Act 1978; and
b) The Wales Act 1978.

Both Acts were en acted be fore be ing put to pop u lar ref er en dum in both
Scot land and Wales, in March 1979. (Be cause of the doc trine of sov er -
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eignty of Par lia ment, a ref er en dum can only be ad vi sory. Par lia ment can -
not be tied by the out come le gally (cf. po lit i cally?). Also, al though there
has re cently been in the UK in creas ing use of the ref er en dum as a way of
as cer tain ing pub lic opin ion, they still re main un usual.9

In the terms of the stat u tory for mula (see Scot land Act s. 85; sched. 17;
Wales Act s.80; sched. 12) there was not the req ui site pop u lar sup port for
de vo lu tion to be in tro duced. The Acts were never brought into force. They, 
there fore, re main of his tor i cal/com par a tive in ter est only.

Excursus

Be fore con sid er ing the (new) La bour Gov ern ment’s pro pos als for con -
sti tu tional re form in tro duced since 1997, what has been called ‘the an i mat -
ing prin ci ple’ of the UK con sti tu tion should be con sidered. This is the prin -
ci ple of Strong (Central) Government. The doc trine of Par lia men tary
sov er eignty is still re garded as the key stone of the con sti tu tion but what is
the po lit i cal re al ity which un der pins it?

1. The elec toral sys tem is ‘first-past-the post’. This is not a pro por -
tion ate sys tem at all. So, for ex am ple, in the 2001 Gen eral Elec -
tion, on a turn-out of just be low 60%:

La bour re ceived 40.7% of the vote (10.7 m)
Con ser va tive 31.7%    (8.4 m)
Lib eral Dem o crats 18.3%    (4.8 m)

The per cent age of seats won, how ever, was quite dif fer ent:

La bour 412 seats (62.0%)
Con ser va tive 166 seats (25.0%)
Lib eral Dem o crats   52 seats   (7.8%)

(There are some mi nor ity par ties)
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9 In the UK, a ‘Bill’ (pre-leg is la tion) may be en acted —“an Act of Par lia ment”—
but does not need to come into force im me di ately. It may be sev eral months or years
—(if at all)— be fore an Act co mes into (le gal) force af ter its en act ment.
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Given the turn out, only 1 in 4 peo ple ac tu ally voted for the pres-
ent Gov ern ment which pos sesses a vast ma jor ity in the House of 
Com mons.

2. Parliament con sists of 2 Houses; the (dom i nant, elected) House of
Com mons and the (unelected) House of Lords. The House of Lords
has lim ited pow ers over leg is la tion, es sen tially now only a de lay ing
power (sub ject to some exceptions).

3. The Queen, as con sti tu tional mon arch, acts on the ad vice of her
Gov ern ment.

4. The Gov ern ment is cho sen from the ma jor ity party in the House of 
Com mons. It has no ‘in de pend ent’ or ‘sep a rate’ man date.

5. There are no spe cial ma jor i ties in the House of Com mons; there
are no pieces of en trenched leg is la tion.

6. The Government con trols the ma jor ity vote in the House of Com -
mons (by a tight sys tem of ‘whipped votes’); it con trols the
amount of time given to (most) leg is la tion. It re tains its ma jor ity
(pro por tion ately) on (vir tu ally) all Com mit tees of the House of
Com mons.

There fore: there are very few checks/bal ances in Par lia ment (and re an
Act of Par lia ment in the courts) on the wishes of a UK Gov ern ment. If, e. g.,
it wants to in tro duce leg is la tion, it will con trol all the as pects/stages of that
leg is la tion (in clud ing the amend ing stages) and once en acted/brought into
force, the courts must, un der the doc trine of sov er eignty, give that Act
‘their full and du ti ful obe di ence’. Thus there are very few checks and bal -
ances upon the UK Gov ern ment through Par lia ment. The ‘an i mat ing prin -
ci ple’ of strong gov ern ment is cou pled with a (rel a tively) weak Par lia ment
(po lit i cally). Hence the doc trine of sov er eignty is a pow er ful tool in the
hands of/at the dis posal of the Gov ern ment.

One of the in ter est ing ques tions stem ming from the La bour Gov ern -
ment’s programme of con sti tu tional re form is this:

To what ex tent have these re forms in any way weak ened the fact of
strong gov ern ment at the very heart of the West min ster sys tem?

To reword this – how does the in tro duc tion of de vo lu tion and the de vel -
op ment of a multi-lay ered con sti tu tion im pact upon a cen tral strong gov -
ern ment?10 
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10 See John Mor ri son, Re form ing Brit ain: New La bour, New Con sti tu tion? (2001) p. 5
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The uni que qua lity of Blair, iden ti fied early on… has been his com bi na -
tion of plu ra lism and con trol frea kery, his ap pa rent wi lling ness to sha re
po wer and his si mul ta neous de si re to hang on to it. The con tra dic tion can
best be un ders tood by the tran si tion from po licy ma king in op po si tion to
po licy ma king in go vern ment... Cons ti tu tions tend to li mit the po wer of
go vern ment and pro po sals for re form ine vi tably lo se their at trac ti ve ness
when op po si tion po li ti cians mo ve wit hin sight of po wer... The dee pest and 
most far-rea ching of the re forms ca rried out sin ce 1997 we re roo ted in
com mit ments in he ri ted by Blair from his pre de ces sors Neil Kin nock and
John Smith. Sin ce Blair suc cee ded John Smith in 1994, party po licy has
gra dually mo ved from de mo cra ti za tion to the mo re am bi guous con cept of
mo der ni za tion, a shift of the ti ller which has set the La bour cons ti tu tio nal
pro ject on a very dif fe rent cour se.

IV. THE 1997 LABOUR GOVERNMENT AND ITS (DEVOLUTION)
CONSTITUTIONAL REFORM AGENDA

The ques tion to be asked in this con text is why did a new La bour Go-
vernment (out of power since 1979) leg is late for de vo lu tion as one of its
ma jor pol icy ini tia tives at the out set of its term of of fice? There are, of
course, some spe cific an swers. Both La bour and Con ser va tive Gov ern -
ments had sought for a new con sti tu tional set tle ment for North ern Ire land
since the col lapse of the short-lived sys tem in 1974. In Scot land (which
had re turned no Con ser va tive MPs at the 1997 Gen eral Elec tion), a ‘Con -
sti tu tional Con ven tion’ had been sit ting (in volv ing civic, re li gious and
[some] po lit i cal rep re sen ta tives) and had pro duced a blue print for de vo lu -
tion to Scot land. (Con ser va tive rep re sen ta tion at West min ster has been
vir tu ally non-ex is tent for the past few elec tions).

More gen er ally, the new La bour Gov ern ment sought to ad dress what it
saw as the over-cen tral iz ing ten den cies of the pre vi ous Con ser va tive
Governments and the dom i nance of the Ex ec u tive. The prin ci ples which
flowed from that stance in cluded: “a re vi ta li zed de mo cracy which pro -
tects the fun da men tal rights of the ci ti zen from the abu se of po wer, which 
pro po ses the sub stan tial de vo lu tion of cen tral go vern ment aut ho rity, and
which in sists that the le gi ti macy of go vern ment rests on it being both
open and ac coun ta ble to the peo ple it serves”.11 
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The re forms in tro duced, there fore, in cluded: the Hu man Rights Act
1998 (in force in its en tirety from Oc to ber 2000), the Ref er en dums (Scot -
land and Wales) Act 1997, the Scot land Act 1998, the North ern Ire land Act 
1998, the Gov ern ment of Wales Act 1998 and the Greater Lon don Au thor -
ity (Ref er en dum) Act 1998.

Elec toral re form (to the sys tem used for West min ster elec tions) seems
to have faded from the scene. The Home Sec re tary in De cem ber 1997 set
up an In de pend ent Com mis sion on the Vot ing Sys tem. It re ported in Oc to -
ber 1998 but the is sue has gone from the po lit i cal/Gov ern ment agenda.

The Free dom of In for ma tion Act was en acted in 2000, but the right of ac -
cess to in for ma tion un der the Act will not come into force un til Jan u ary 2005.
In No vem ber 2002, the Gov ern ment De part ments and non-De part men tal
Pub lic Bod ies will be re quired to have their ‘Pub li ca tion Schemes’ in place.

Other re forms have ei ther taken place more re cently or have been pro -
posed since the 2001 Gen eral Elec tion.

In June 2003, a new De part ment for Con sti tu tional Af fairs has been es -
tab lished. It is also pro posed to abol ish the Of fice of Lord Chan cel lor and
to cre ate a new Top or Su preme Court and a new sys tem of ju di cial ap -
point ments. Also, the Re gional As sem blies (Prep a ra tion Act) 2003 has
been en acted. Some of these mea sures are ex plained more fully be low. 

V. SCOTLAND, WALES AND NORTHERN IRELAND

1. Intro duc tion

The key Acts of (the West min ster) Par lia ment are:
the Scot land Act 1998, 
the North ern Ire land Act 1998, and
the Gov ern ment of Wales Act 1998.

Also rel e vant for un der stand ing the back ground to the Acts.

For Scot land:
Scot land’s Par lia ment (Cm 3658, July 1997) and
Scot land’s Par lia ment, Scot land’s Right (Re port of the Scot tish Con sti -

tu tional Con ven tion to “the peo ple of Scot land”, No vem ber 1995.12 
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12 The Con ven tion was ‘self-gen er ated’ in 1988 by sup port ers from within Scot land
for a Scot tish [de volved| Par lia ment. It was not set up by Gov ern ment or elected.
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For Wales:
A Voice for Wales: the Gov ern ment’s Pro pos als for a Welsh As sem bly

(Cm 3718, July 1997)

For North ern Ire land:
e. g. The Bel fast Agree ment (Cm 3883, April 1998)

It is im por tant.13 Con se quently, elec tions to the North ern Ire land As -
sem bly (first elected in 1998) which be came due in 2003 were de ferred
first for a brief pe riod and then in def i nitely. They may now be sched uled
for 26 No vem ber 2003. The power to sus pend the As sem bly (vested in a
West min ster Gov ern ment Sec re tary of State for North ern Ire land by West -
min ster Act of Par lia ment) and to de fer the hold ing of the elec tions (again
done by West min ster Act) are ex cel lent il lus tra tions of the Sov er eignty of
Par lia ment. It is also, of course, an im por tant is sue to con sider whether or
not, given the pe cu liar is sues in North ern Ire land (N.I.) when com pared
with Scot land (S) and Wales (W), West min ster would (or, po lit i cally
could) ex er cise its sov er eign pow ers as (po lit i cally) eas ily with re gard to
such fun da men tal is sues in S. and W. The leg is la tion with regard to N.I. is:

• the North ern Ire land Act 2000 (on sus pen sion of de vo lu tion)

• the North ern Ire land As sem bly Elec tions Act 2003

• the North ern Ire land As sem bly (Elec tions and Pe ri ods of Sus pen -
sion) Act 2003

For leg is la tion for North ern Ire land on mat ters re lat ing to is sues of hu -
man rights, po lic ing, judges, de com mis sion ing etc. see, e. g.

— the Po li ce (Nort hern Ire land) Act 2000
— the Jus ti ce (Nort hern Ire land) Act 2002 (not yet in for ce)
— the Nort hern Ire land Arms De com mis sio ning (Amend ment) Act

2002 (and the le gis la tion of 1997 which it amends)
— the Nort hern Ire land (Mo ni to ring Com mis sion, etc.) Act 2003
— the Po lice (North ern Ire land) Act 2003
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13 That de vo lu tion in North ern Ire land has since 1998 had an on-off his tory. It has
been sus pended on a num ber of oc ca sions (see B. Had field, “The Sus pen sion of De vo lu -
tion in North ern Ire land: New Story or Old Story”, Eu ro pean Pub lic Law 2003, pp
49-57).
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Work has also been on go ing for the fu ture en act ment of a Bill of Rights
for North ern Ire land (ad di tional to the UK-wide Hu man Rights Act 1998).
For one of the lat est re ports on this of the North ern Ireland Hu man Rights
Com mis sion, see its Sum mary of Sub mis sions on a Bill of Rights, NIHRC,
July 2003.

(For rel e vant back ground agree ment, see the Bel fast Agree ment,
Rights, Safe guards and Equal ity of Op por tu nity, para. 4 and the North ern
Ire land Act 1998, sec tions 68-71, es pe cially sec tion 69(7)-(9)).

As de vo lu tion in volves inter-gov ern men tal re la tion ships through out the 
UK, reg u la tion of such re la tion ships needs to be pro vided for, ad di tional to 
the bi lat eral Min is te rial and (fre quent) in for mal con tacts, be tween the dif -
fer ent de volved Gov ern ments and the West min ster Gov ern ment. The in -
for mal con tacts have so far tended to be the main means of com mu ni ca tion
es pe cially given the pres ence of a cen tral/West min ster La bour Gov ern -
ment, and ei ther La bour dom i nated co ali tion Gov ern ments or a sin -
gle-party La bour Gov ern ment in S. and W.

For the frame work of for mal re la tion ships, see The Mem o ran dum of
Un der stand ing (MoU) and Sup ple men tary Agree ments be tween the UK
Gov ern ment, Scot tish Min is ters, the Cab i net of the Na tional As sem bly for
Wales and the North ern Ire land Ex ec u tive Com mit tee.

It was first pub lished in Oc to ber 1999 as Cm 4444 and has been re placed
with mi nor amend ments in July 2000 (Cm 4806) and (the most re cent ver -
sion) Cm 5240 (De cem ber 2001). The for mal chan nel for re solv ing dis -
putes/reach ing agree ment, pol icy, li ai son, etc. is the Joint Min is te rial Com -
mit tee (JMC). The MoU has to be sup ple mented by a se ries of De vo lu tion
Guid ance.14

The House of Lords Se lect Com mit tee on the Con sti tu tion has looked at
the op er a tion of inter-gov ern men tal re la tions in the de volved United King -
dom. Its re port is worth con sid er ing:

De vo lu tion: Inter-In sti tu tional Re la tions in the UK, HL 28, 2002-03,
De cem ber 2002 and the Gov ern ment’s re sponse: Cm 5780, March 2003.

These ref er ences have been pro vided be cause clearly in a pa per as short
as this only (most) key is sues can be con sid ered in out line.
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14 (DGN 1 to 14), avail able on [www.odpm.gov.uk].
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2. Key Issues

• It must be re mem bered that there are con sid er able dif fer ences be -
tween S, NI and W:- dif fer ences in le gal sys tem (the Scots [pri vate]
law is quite dis tinct), in po lit i cal his tory, in re li gion, in cul ture, for
ex am ple, and these dif fer ences are (in part) re flected in the 3 de vo -
lu tion Acts. That is, the asym met ri cal de volved sys tems of the UK
have built on an asym met ri cal UK. There is lim ited space here to
ex plore the dif fer ences be tween the 3 sys tems but this will be at -
tempted in 5(c) be low. This sec tion sim ply high lights the key is sues 
which were ad dressed (even if some times dif fer ent an swers were
given) in the for mu la tion of de vo lu tion prin ci ples in the UK.

• The le gal source of de vo lu tion is an Act of the West min ster Par lia -
ment. Power to amend the Act rests (al most to tally) with West min -
ster alone. Power to re peal the Act can be ef fected by West min ster
only.

Query: What about po lit i cally? To what ex tent would de volved con sent
be nec es sary to ef fect fun da men tal amend ment to a de vo lu tion Act? The
an swer may dif fer, e. g. be tween S. and N.I. Also per ti nent here is the ref er -
en dum point im me di ately be low.

• De vo lu tion in all 3 ju ris dic tions was pre ceded by a fa vour able ref -
er en dum within that ju ris dic tion.15 That is, in many ways, de vo lu -
tion was per ceived/pre sented as af fect ing the de volved
ju ris dic tion only, not the UK Con sti tu tion as a whole. To what ex -
tent does this pop u lar sup port for de vo lu tion ‘en trench’ or make
(le gally/po lit i cally) “spe cial” the de vo lu tion Acts. This does im -
pinge on the doc trine of Par lia men tary sov er eignty. In a re cent
White Pa per, the West min ster Gov ern ment wrote about Sov er -
eignty in the con text of EC, hu man rights and de vo lu tion...

[In the UK] the re is no se pa ra te body of cons ti tu tio nal law which ta kes
pre ce den ce over all ot her law. The cons ti tu tion is ma de up of the who le 
body of the laws and sett led prac ti ce and con ven tion, all of which can
be amen ded or re pea led by Par lia ment. Neit her mem bers hip of the Eu -
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15 Note: there was no over all UK ref er en dum; no ref er en dum ask ing the other ju ris -
dic tions about de vo lu tion else where. 
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ro pean Union nor de vo lu tion nor the Hu man Rights Act has chan ged
the fun da men tal po si tion. Such amend ment or re peal would cer tainly
be very dif fi cult in prac ti ce, and Par lia ment and the exe cu ti ve re gard
them sel ves as bound by the obli ga tions they ha ve ta ken on through that 

le gis la tion, but the prin ci ple [of So ve reignty] re mains in tact.16

• What prin ci ples should guide the di vi sion of pow ers be tween West -
min ster and the de volved leg is la ture? For S. and N.I., cer tain na -
tional/in ter na tional mat ters were with held from their leg is la tive
com pe tence, all the rest be ing de volved. So, for ex am ple, mat ters
within the com pe tence of the Scot tish Par lia ment (the list is sim i lar
but not iden ti cal in North ern Ire land) in clude health and com mu nity 
care, ed u ca tion, the en vi ron ment, as pects of the econ omy, busi ness
and in dus try, home af fairs, ag ri cul ture, fish er ies and for estry, ru ral
de vel op ment, trans port, tour ism, cul ture, the arts and sport. This is
all sub ject to the pro vi sion that it is out side the com pe tence of the
de volved leg is la tures to leg is late ex tra-ter ri tori ally or in com pat i bil -
ity with EC/EU Law and the Eu ro pean Con ven tion on Hu man
Rights.

• Ques tions will, there fore, arise (see fur ther be low) about the va lid -
ity of the Acts of the de volved leg is la ture. Be cause of the doc trine
of the Sov er eignty of the West min ster Par lia ment (a doc trine which
man i festly does not in any way apply to the de volved leg is la tures)
the UK courts prior to de vo lu tion were not in volved in the con sid er -
ation of chal lenges to the va lid ity of leg is la tion. (The ex cep tion was 
with re gard to N.I. dur ing 1920-1972, but there were very few such
cases in deed.) Post-de vo lu tion and with re gard to the de volved leg -
is la tures, the courts now have to en gage in the scru tiny of the vires
of such Acts. A new re la tion ship, there fore, has come about be -
tween the courts and elected po lit i cal power.

• The de vo lu tion Act pre serves (out of abun dance of cau tion) the
power of the West min ster Par lia ment to leg is late in the de volved ar -
eas; con versely, the de volved leg is la tures can not leg is late on mat -
ters with held from their com pe tence and re tained by West min ster.
Clearly ques tions will arise con cern ing the cate gori sa tion of a par -
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16 July 2003, Con sti tu tional Re form: A Su preme Court for the UK, para. 23.
[www.lcd.gov.uk].
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tic u lar power. If the en vi ron ment is de volved, but nu clear power is
not and the de volved leg is la ture passes an En vi ron ment Act which
im pacts on a nu clear power sta tion lo cated in its ju ris dic tion —is
the Act ul tra vires or intra vires? What tests do the de vo lu tion Acts
pro vide? In N. I., the test is ‘deals with’— if a N. I. Act deals with a
re tained mat ter it is ul tra vires. ‘Deals with’ is de fined as mean ing
“af fect ing oth er wise than in ci den tally” (s. 98(2) of the N. I. Act
1998). The S. Par lia ment is given wider reach. The S. Act 1998 s.29
uses the ‘re la tion’ test. If a pro vi sion of a Sc.Act re lates to a re -
tained/re served mat ter it is ul tra vires. In or der to de ter mine the ‘re la -
tion’ test con sid er ation must be given to “the pur pose of the
pro vi sion, hav ing re gard (among other things) to its ef fect in all
the cir cum stances. (s.29 (3)).

These ques tions are ul ti mately de ter mined by the courts but the Joint
Min is te rial Com mit tee (see above) seeks to deal with any inter-gov ern -
men tal clash of opin ions on the vires of pro posed leg is la tion.

• Also, al though West min ster in law re mains free to leg is late in a de -
volved area, by con ven tion (called the Sewel Con ven tion) West -
min ster “would not nor mally leg is late with re gard to de volved
mat ters in Scot land with out the con sent of the Scot tish Par lia ment.”
Some what un ex pect edly there has been a con sid er able num ber of
‘Sewel mo tions’ since devolution.17

An an swer to a Par lia men tary Ques tion in the House of Com mons given 
by the Sec re tary of Scot land for Scot land on 3rd July 2003 listed 42 Sewel
mo tions to June 2003.

• Pro vi sion is made in the de vo lu tion leg is la tion for the vires of pro -
posed de volved leg is la tion to be re ferred to a court by one of the
Law Of fi cers (not by ei ther Gov ern ment), of ei ther West min ster or
the de volved gov ern ments. The court con cerned is called the Ju di -
cial Com mit tee of the Privy Coun cil (JCPC). At the time of writ ing,
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17 See e. g. A. Page and A. Batey, “Scot land’s Other Par lia ment: West min ster Leg is -
la tion about De vo lu tion mat ters in Scot land since De vo lu tion” 2002 Pub lic Law, pp.
501-523. (There were, e. g. some 30 Sewel mo tions be tween June 1999 and April 2002.)
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there are pro pos als to cre ate a new ‘Su preme Court’ for the United
King dom and the JCPC may be come a part of this ‘top’ court. All
de volved gov ern ments are also un der a stat u tory duty to scru ti nise
their de volved leg is la tion with a view to its vires, as is the de volved
Pre sid ing Of fi cer/Speaker of the de volved leg is la ture. (He or she is
po lit i cally ‘neu tral’/im par tial).

• The pos si bil ity of pre-en act ment ju di cial scru tiny is to be linked
with post-en act ment scru tiny by the courts. The de vo lu tion Acts
pro vide for such mat ters to be re solved ul ti mately by the JCPC
whose de ci sions on these mat ters are bind ing on all other courts.18

This case con cerned the com pat i bil ity of an Act passed by the Sc. Par -
lia ment with a pro vi sion of the Eu ro pean Con ven tion on Hu man Rights.
The Act was the Men tal Health (Pub lic Safety and Ap peals) (Scot land) Act 
1999. This was ac tu ally the first Act passed by the Scot tish Par lia ment.19

• There is rep re sen ta tion in the UK Cab i net of (La bour) Min is ters
rep re sent ing the ‘link’ be tween the UK Gov ern ment and the de -
volved au thor i ties: Sec re tary of State for North ern Ire land; the Sec -
re tary of State for Scot land (also Sec re tary of State for Trans port)
and the Sec re tary of State for Wales (also Leader of the HC).20

• The de tails of the de volved Acts con cern ing key is sues also show
the La bour Gov ern ment in clud ing into the Acts prin ci ples which
dif fer mark edly from those on which they in sist for West min ster:

1. all devolved leg is la tures are uni cam eral.
2. the elec toral sytem for the de vel oped leg is la tures. There is no

sep a rate elec tion for the de volved ex ec u tives. The more pro -
por tion ate the rep re sen ta tion in the de volved leg is la ture, there -
fore, the more likely it is that the de volved ex ec u tive will be a
co ali tion/power-shar ing one.
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18 See, e. g. An der son, Reid and Doherty v. The Scot tish Min is ters and the Ad vo cate
Gen eral for Scot land JCPC, Oc to ber 2001.

19 See also In re Trevor Ad ams, Outer House of the Scot tish Court of Ses sion, July
2002 which con cerned the vires of the Pro tec tion of Wild Mam mals (Scot land) Act 2002.

20 See also the re spon si bil i ties of the Sec re tary of State for Con sti tu tional Af fairs:
[www.dca.gov.uk].
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For S. and W. the elec toral sys tem is of ten re ferred to as the Ad di tional
Mem ber Sys tem, with vot ers hav ing two votes, one for a con stit u ency
mem ber and one for a party. The sec ond votes are or gan ised on a re gional
ba sis. The re gional seats are al lo cated in such a way as to com pen sate for
dis pro por tion ate de fi cien cies in the con stit u ency re turns. In S, the two
elec tions (1999 and 2003) have led to the for ma tion of Labour-Liberal
Dem o crat Co ali tion (with La bour the clearly larger party in it). In Wales,
the 1999 Elec tion led to a La bour-LD co ali tion (again with La bour the
larger party); in 2003 it led to a sin gle party La bour Cab i net.

The North ern Ire land sys tem is more pro por tion ate. It is called “STV”-
sin gle trans fer able vote. It is highly pro por tion ate and un der the rel e vant
sec tions of the NI Act 1998 (see, e. g. s.18) 4 par ties on the union ist/na tion -
al ist/re pub li can spec trum have been rep re sented in the de volved Ex ec u tive 
(when it has been op er a tive). In ad di tion, NI has a First and Dep uty First
Min is ter of co-equal pow ers, each cho sen in such a way as to re flect
cross-com mu nity con sen sus. The First Min is ters of S. and W. have been
La bour at all times, their dep u ties not pos sess ing in any way co-equal pow -
ers un der the leg is la tion.

It should furt her be no ted that the sa me party, La bour, is at the pre sent ti -
me ‘in po wer’ eit her ab so lu tely or in a sig ni fi cant way at West mins ter and 
in S. and W. By con trast, the ma jor West mins ter par ties, and es pe cially
the La bour Party, eit her do not in vol ve them sel ves at all in Nort hern Ire -
land (i. e they do not or ga ni se or seek elec tion to any body at any le vel in -
clu ding Lo cal Go vern ment, the NI Assembly or West mins ter) or they do

so only half-hear tedly.21

3. Dif fe ren ces?

Full or ‘leg is la tive’ de vo lu tion has been in tro duced for S. and (po ten -
tially/ac tu ally) for N.I. The sys tem of de vo lu tion for Wales is of ten called
ex ec u tive de vo lu tion. What this means is that in es sence the West min ster
Par lia ment con tin ues to leg is late for W. That Act of Par lia ment (which
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21 The West min ster Par lia ment con tin ues to rep re sent the whole of the UK. Prior to
de vo lu tion, S and W had been over-rep re sented there, com pared with Eng land. There are 
plans afoot to re duce the num ber of MPs rep re sent ing Sc. Con stit u en cies at West min ster
to par ity rep re sen ta tion some time over the next few years. Given the more lim ited na ture 
(see be low) of Welsh de vo lu tion, there are no sim i lar plans for Wales.
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may also ap ply to Eng land also or to all GB: there have been only a very
small num ber of Wales only West min ster Acts) lays down the gen eral
prin ci ples, leav ing the Welsh As sem bly to fill in (by del e gated leg is la tion)
the req ui site de tails. Clearly, there fore, the amount of (del e gated) leg is la -
tive power vested on the Welsh As sem bly de pends al most com pletely on
how widely or nar rowly the West min ster Act is drafted. This has caused an 
amount of con cern as has the fact that W. has a more lim ited sys tem of de -
vo lu tion than S. and NI. The rea sons for the more lim ited na ture of de vo lu -
tion for Wales in clude the close ness of the Eng land and Wales le gal sys -
tems and the weaker sup port from within Wales for de vo lu tion (or in deed
in de pend ence) at all.22

As far as the ex tent of Welsh de vo lu tion is con cerned, see, e. g. the de ci -
sion of the Na tional As sem bly for Wales to adopt the RAWLINGS prin ci -
ples which in clude the ‘re quire ment’ that pro vi sions giv ing the As sem bly
“new func tions... be drafted to al low the body flex i bil ity to de velop its own 
pol i cies, including where ap pro pri ate, pro vi sion for sec ond ary legislative
pow ers dif fer ent from those given to a Min is ter for sep a rate ex er cise in
Eng land...”.

The West min ster Se lect Com mit tee on Welsh Af fairs in its Fourth Re -
port, March 2003, rec om mended that the West min ster Gov ern ment too
should set out its po si tion on these prin ci ples, es pe cially that quoted above, 
over which there had been some de bate/dis agree ment from within the UK
Gov ern ment. Their stance has been to re fer to the ten sion be tween the nec -
es sary flex i bil ity for the Welsh As sem bly and the need of West min ster “to
un der stand how leg is la tion will be ap plied when it ap proves that leg is la -
tion”. In its re sponse to the Se lect Com mit tee Re port (see HC 989, July
2003), the UK Gov ern ment stated that “each case is de cided on its mer its.
How ever, in giv ing the As sem bly such pow ers, [the UK] Par lia ment will
be ex pected to be in formed how the As sem bly Gov ern ment pro poses to
ex er cise them…”.

In ad di tion the Welsh As sem bly Gov ern ment has set up the Rich ard
Com mis sion [www.richardcommission.gov.uk] to in ves ti gate, inter alia,
the sufficiency of the As sem bly’s cur rent pow ers (in clud ing both their
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22  Plaid Cymru in Wales and the Scot tish Na tional Party in Scot land have as their
fa voured po lit i cal op tion the in de pend ence of Wales and Scot land from the UK/Eng land
—in de pend ent Wales/Scot land “in Eu rope”—. There is quite clearly a long de bate about
the ten sion be tween de vo lu tion as “better” gov ern ment (closer to, more rep re sen ta tive of
the peo ple, etc.) and de vo lu tion as a path/half-way house to in de pend ence.
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breadth and depth), and spe cif i cally whether its pow ers are suf fi ciently
clear to al low op ti mum ef fi ciency in pol icy-mak ing. The Re port is ex -
pected early in 2004.

It is highly un likely that the UK La bour Gov ern ment will re visit the na -
ture of de vo lu tion to Wales. Wid en ing the pow ers of the Welsh As sem bly
would in ev i ta bly heighten the Eng lish Ques tion (see be low).

The dif fer ences with re gard to NI have been touched on above, but they
all stem from/re late to the need:

1. to ad dress the ques tion of the con sti tu tional sta tus of NI;
2. to en sure cross-com mu nity rep re sen ta tion in all leg is la tive/ex ec u -

tive de ci sion-mak ing;
3. to pro vide for all-Ire land di men sions; and
4. to ad dress is sues which have been di visive from many gen er a tions 

and to pave the way for, it is hoped, a peace ful so ci ety in which
the hu man rights and civil liberties of all can be re spected.23

VI. THE EN GLISH QUESTION. WHY IS REGIONALISM

THE GOVERNMENT’S PREFERRED ANSWER?

There has been no de vo lu tion to Eng land qua Eng land at all. To put it
sim ply, there is no Eng lish Par lia ment. The (pres ent) Par lia ment at West -
min ster is the Par lia ment of the UK. In its House of Com mons (the main
House) sit MPs rep re sent ing con stit u en cies in Eng land (529), Wales (40),
Scot land (72) and North ern Ire land (18). The UK Par lia ment can and does
leg is late for the whole UK, for GB, for Eng land, for Eng land and Wales
(and rarely for Wales only). That is, all pol icy and leg is la tive de ci sions ap -
ply ing to Eng land will be de cided by MPs rep re sent ing all parts of the UK.
Con versely on a de volved mat ter, e. g. in Scot land, the de ci sion by the Scot -
tish Par lia ment or the Scot tish Ex ec u tive will be reached by Scot tish rep re -
sen ta tives (MSPs) only. This means that mat ters of, e. g. Scot tish (devolved) 
concern —say hous ing, hos pi tals, Uni ver sity stu dents fees, etc.—, will
be de cided by Scot tish MSPs etc.; the equiv a lent mat ters in Eng land will be
decided by the votes of UK MPs. In July a de ci sion was reached in the
House of Com mons to in tro duce ‘foun da tion hos pi tals’ in Eng land (a con -

THE DEVOLVED UNITED KINGDOM 623

23 The Scot tish Par lia ment alone pos sesses but has not ex er cised a plus or mi nus 3% 
tax vary ing power.
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tro ver sial part of the pres ent Gov ern ment’s Na tional Health Ser vice pol -
icy). That vote was car ried be cause of the votes of (La bour) MPs rep re sent -
ing Scot tish con stit u en cies (many Eng lish La bour MPs ab stained/voted
against). The Scot tish Par lia ment and Ex ec u tive had al ready de cided not to 
in tro duce foun da tion hos pi tals in Scot land.

On top of asym met ri cal de vo lu tion for S, W and NI, there fore, there is
the ab sence of any de vo lu tion for Eng land as a whole. This is of ten called
the Eng lish Ques tion.

By and large, the ar gu ments con cern ing Eng land and de vo lu tion are of -
ten not ad dressed at all. A lead ing mem ber (un til re cently) of the La bour
Cab i net has said, for ex am ple, that the only way to an swer the Eng lish
Ques tion is to stop asking it.

Oth ers re fer to the dif fi cul ties which would stem from the cre ation of an
Eng lish Par lia ment; given the size of Eng land, it is ar gued, the Eng lish Par -
lia ment would be too much of a ‘ri val’ to West min ster, which would then
rep re sent only the whole of the UK (sub ject to res o lu tion of the Wales
ques tion-see above). (It is also pos si ble/prob a ble that an Eng lish Par lia -
ment /Gov ern ment, [un like S, W and NI] would of ten have a Con ser va tive
not La bour ma jor ity.) The size of Eng land com pared with the other 3 UK
ju ris dic tions is also given as a rea son why the UK could not, as presently
formed, be come fed eral.

Oth ers have sug gested that laws for Eng land should be passed at West -
min ster but de cided only by the votes of MPs rep re sent ing Eng lish con stit -
u en cies. This too has its dif fi cul ties be cause the UK Gov ern ment is drawn
from the ma jor ity party in the House of Com mons. The size of that party
ma jor ity is de ter mined, of course, by count ing all MPs, in clud ing MPs rep -
re sent ing S. and W. The ma jor ity of Eng lish MPs may be Con ser va tive.
The ma jor ity of UK MPs could be La bour lead ing to the for ma tion of a La -
bour Gov ern ment. If such a Gov ern ment were to in tro duce leg is la tion to be 
de cided by Eng lish MPs only, it could, there fore, be con stantly voted
down. Who then is the Gov ern ment/Par lia ment for Eng land?

A pre vi ous La bour Gov ern ment (1974 to 1979) when pur su ing a de vo -
lu tion pol icy for S. and W. (see the ref er ence to the Scot land Act 1978 and
the Wales Act 1978 above) pro duced a White Pa per ex plain ing why it did
not in tend to in tro duce de vo lu tion for Eng land: De vo lu tion: The Eng lish
Di men sion (1976); the pres ent La bour Gov ern ment has at no time ad -
dressed that ques tion. What it in tends to do —and for Lon don has al ready
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done— is to in tro duce into those Eng lish re gions which de sire it an elected
Re gional As sem bly of very lim ited pow ers.24

The Re gional De vel op ment Agen cies Act 1998 di vides Eng land into 8
re gions which have no ‘iden tity’/al le giance ba sis at all. They are sim ply
administrative units. The 8 Eng lish re gions are East Mid lands, West Mid -
lands, East ern, North East, North West, South East, South West and York -
shire and Humber. Eng lish iden tity is (to phrase the mat ter gen er ally) of ten 
lo cally based; a per son will of ten pro claim a county al le giance: Lancas-
trian, Cornish, De vo nian, etc. The re gions are con glom er ate group ings of
sev eral coun ties.

The Gov ern ment White Pa per: Your Re gion, Your Choice: Re vi tal is ing
the Eng lish Re gions (Cm 5511, May 2002) swings be tween the lan guage
of de vo lu tion (not ap pro pri ate) and re gion al ism. The Re gional As sem blies 
will not have leg is la tive pow ers but will be pri mar ily con cerned with, e. g.
eco nomic re gen er a tion, the re gional en vi ron ment, plan ning, trans port,
hous ing and pub lic health in the re gion. 

At the mo ment it is hard to be more pre cise be cause no sub stan tive leg is -
la tion ad di tional to the White Pa per has been en acted. The Re gional As -
sem blies (Prep a ra tions) Act 2003 is a facilitative Act em pow er ing the Sec -
re tary of State to hold a ref er en dum on the de sir abil ity of such an
As sem bly within any of those re gions where he be lieves there is a suf fi -
cient level of sup port in the re gion for hold ing such a ref er en dum. In June
2003, he an nounced that in Oc to ber 2004 such ref er en dums could take
place in the North West, North East and York shire and Humberside re -
gions. In ad di tion, there fore, to over all asym met ric de vo lu tion, there could 
de velop in Eng land asym met ric re gion al ism for there are cur rently no
plans even to hold pre lim i nary ref er en dums in any of the other 5 re gions. 

Lon don al ready has an elected Mayor (elected in 2000 by a sup ple men -
tary vote sys tem; two votes be ing cast ex press ing first and sec ond pref er -
ences. If a can di date wins over 50% of the first choice votes s/he is elected;
if not, all but the top two can di dates are elim i nated and their sec ond pref er -
ences votes dis trib uted. The next elec tions for Mayor and the GLA will
take placer in 2004).
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24 This will not ad dress the Eng lish Ques tion above. Laws for Eng land as a whole
(and Wales) will con tinue to be made by the UK Par lia ment. All that re gion al ism will do
is in tro duce into dif fer ent parts of Eng land a new level of lo cal gov ern ment.
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The GLA —Greater Lon don As sem bly— (elected in a sim i lar way to
the Sc Par lia ment and Na tional As sem bly for Wales) com prises 25 Mem -
bers (14 con stit u ency Mem bers and 11 List Mem bers) is a scru ti niz ing
body, ex am in ing the de ci sions of the Mayor and ques tion ing him about his
pol i cies and ac tiv i ties. The Ma jor es sen tially has the gen eral power and re -
spon si bil ity of pro mot ing the eco nomic, so cial and en vi ron men tal well-be -
ing of Lon don and sets the an nual bud get for the Met ro pol i tan Police Au -
thor ity, the Lon don Fire and Emer gency Plan ning Au thor ity, the Lon don
De vel op ment Agency and Trans port for Lon don. One of the best known
re cent de ci sions is the in tro duc tion of Road Con ges tion Charg ing for traf -
fic into much of Cen tral Lon don.25

There are clear ar gu ments in fa vour of such re gion al ism but this is not
the prime con cern of this pa per. In the con text of de vo lu tion to S, W and
NI, re gion al ism for (parts of) Eng land points to its weak nesses not its
strengths.26

VII. THE MULTI-LAYERED UNITED KINGDOM CONSTITUTION

• The UK is a mem ber state of the Eu ro pean Un ion/Com mu nity
which has a wide range of pow ers in the ar eas of, e. g. ag ri cul ture,
free dom of move ment of work ers, goods and ser vices and in creas -
ingly, im mi gra tion, for eign af fairs, de fence and the econ omy.

• The UK is a sig na tory party to the Eu ro pean Con ven tion on Hu man
Rights, which re quires it to re spect for all within its ju ris dic tion cer -
tain civil and po lit i cal rights. See also the Hu man Rights Act 1998.

That is, at the Eu ro pean lev els (the ECHR be ing dis tinct from the
EC/EU) the UK is re quired to act com pat i bly, in con for mity with a wide
range of sub stan tive laws. (The de volved leg is la tures Can not leg is late in -
com pat i bly; un der the doc trine of Par lia men tary sov er eignty, the UK Par -
lia ment may.)
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25 See [www.lon don.gov.uk] (the Mayor) and [www.lon don.gov.uk/as sem bly]
(GLA) and the Greater Lon don Au thor ity Act 1999.

26 For fur ther read ing, see B. Had field, “To wards an Eng lish Con sti tu tion” (2002)
Cur rent Legal prob lems, vol. 55, pp. 151-189; and (pend ing) B. Had field,
“De vo lu tion in the UK and the Eng lish Ques tion” in J. Jowell and D. Ol -
i ver, The Chang ing Con sti tu tion, 5th ed. 2004, The Eng lish Ques tion, ed ited by 
S. Chen and T. Wright for the Fa bian So ci ety 2000.
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• The West min ster Par lia ment is the leg is la ture for the whole of the
UK/GB as well as Eng land’s only leg is la ture. S. W and NI have
their de volved leg is la tures, com bin ing, in dif fer ent ways, with laws
made by Westminster.

• Lon don has an elected Mayor and an elected Greater Lon don As -
sem bly with pro pos als for other re gional as sem blies in Eng land.
These are not or will not be leg is la tive bod ies.

• There is a wide sys tem of lo cal gov ern ment through out the UK. Lo -
cal Gov ern ment (pres ently in Eng land the only elected tier be neath
the UK Par lia ment) only pos sesses those powers granted by stat ute
and re lies mainly on grants made by cen tral gov ern ment. The val ues 
iden ti fied for lo cal gov ern ment in clude: po lit i cal plu ral ism/avoid -
ance of over-con cen tra tion of power; en hanc ing dem o cratic ac -
count abil ity, re spon sive ness in ser vice de liv ery to lo cal opin ion; the 
pro mo tion of lo cal com mu nity de vel op ment and ‘cit i zen ship’/cit i -
zen in volve ment.

(The area of lo cal gov ern ment per se and of grass roots con sti tu tional
growth are out side the re mit of this pa per —but see, e. g. Dawn Ol i ver,
Con sti tu tional Re form in the UK (2003), chap ter 16 [from which the above 
sum mary rea sons for lo cal gov ern ment is taken]. In deed the whole book is
well worth read ing.)

VIII. SELECT BIBLIOGRAPHY AND WEB-SITE ADDRESSES

Se ve ral re fe ren ces ha ve been gi ven in the text abo ve.
Acts of Par lia ment may be ob tai ned from: [www.hmso.gov.uk].
(Also avai la ble from this web-si te are the Acts, etc. of Scot land, Wa les

and Nort hern Ire land).
The most re le vant UK Go vern ment De part ment web-si tes are: [www.

dca.gov.uk] and [www.odpm.gov.uk].
Scot land

[www.scot tish.par lia ment.uk]
[www.scot land.gov.uk]
[www.scottishsecretary.gov.uk].

Wa les
[www.wales.gov.uk]
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[www.ossw.gov.uk].
Nort hern Ire land]

[www.ni-as sem bly.gov.uk]
[www.nics.gov.uk]
[www.nio.gov.uk].

Court de ci sions may be found, e. g., on
[www.bailii.org]
[www.pub li ca tions.par lia ment.uk (HL judg ments)]
[www.privy-coun cil.org.uk].

The web-si te of the pres su re group Cam paign for an En glish Par lia ment 
gi ves so me ar gu ments con cer ning the es ta blish ment of an En glish
Par lia ment
[www.englishpm.demon.co.uk].

See al so the web-si te of the pres su re group Cam paign for the En glish
re gions
[www.cfer.org.uk].

For illus tra tions of lo cal go vern ment web-si tes see
[www.essexcc.gov.uk]
[www.lancashire.gov.uk]

(for England)
[www.westlothian.gov.uk]

(for Scot land)
[www.oultwood.com/localgov/wales/htm]
[www.wlga.gov.uk]

(for Wa les)
[www.belfastcity.gov.uk]
[www.colerainebc.gov.uk or]
[www.nics.gov.uk/coun cils.htm]

See al so
[www.spani.gov.uk]

(for Nort hern Ire land)
In ad di tion to books and ar ti cles ci ted abo ve:
See

V. Bogdanor, De vo lu tion in the U. K. (1999);
N. Bur rows, De vo lu tion (2000); and
V. Bogdanor (ed.) The Brit ish Con sti tu tion in the Twen ti eth Cen tury

(2003), es pe cially
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• M. Loughlin, The De mise of Lo cal Gov ern ment, chap. 13, pp.
521-556; and

• B. Had field, The UK as a Ter ri to rial State, chap ter 15, pp. 585-630
and the bib li og ra phies to both chap ters.

A. Aug hey, Na tio na lism, De vo lu tion and the Challen ge to the UK Sta te 
(2001); and S. He nig (ed.) Mo der ni sing Bri tain: Cen tral, De vol ved,
Fe de ral? (2002).
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