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gis la ti ve com pe ten cies tes ted.

I. INTRODUCTION

If the South Af ri can con sti tu tional schema were to be ana lysed against a
for mal fed eral check list, it could, with jus ti fi ca tion, be clas si fied as fed -
eral. (See also Watts, chap ter 2). It has all the hall marks of a fed eral sys -
tem: nine sub-na tional po lit i cal en ti ties called prov inces, with each
sub-na tional en tity pos sess ing con sti tu tion ally pro tected bound aries. In
each prov ince the Con sti tu tion re quires a dem o crat i cally elected leg is la -
ture and an ex ec u tive ac count able to it and through the dem o cratic pro -
cess the in hab it ants of that prov ince, the pow ers of each leg is la ture and
its pro vin cial ad min is tra tion are orig i nal and con sti tu tion ally pro tected.
And yet a closer ex am i na tion would also re veal that the treat ment of pro -
vin cial or re gional pow ers in the Fi nal Con sti tu tion pro motes or sanc -
tions an in te grated sys tem of gov ern ment in which both na tional and
sub-na tional gov ern ments are deeply im pli cated in each oth ers func tion -
ing and more so than one might ex pect in a fed eral sys tem.

Di ver sity and dif fer ence could not be ad e quately met within the tra di -
tional uni tar ian re sponse. Those par ties that op posed fed er al ism were seen

655

Esta obra forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx                https://biblio.juridicas.unam.mx/bjv 

DR © 2005. Universidad Nacional Autónoma de México - Instituto de Investigaciones Jurídicas

Libro completo en: https://goo.gl/rD45uo



to be pro mot ing in tru sive gov ern ment; and to be op posed to any checks on
the ex er cise of na tional power, and were con sid ered in sen si tive to re gional
and cul tural dif fer ence. In this de bate the use of the word “fed er al ism” be -
came more of a hin drance than a help, as Govender has ob served (1996:
77-97). It was against this back- ground that the par ties agreed to drop the
“F”  word and to em bark on an in quiry into an ap pro pri ate sys tem of con -
sti tu tional gov ern ment whose ob jec tive would be to pro mote noth ing other 
than good and ef fec tive gov ern ment. The state ment that a fea ture (a con sti -
tu tional pro vi sion) was con sis tent with “sound fed eral prin ci ples” was no
an swer to the charge that it was a hin drance to good gov er nance. The fea -
ture had to pos sess the more sub stan tive vir tue of pro mot ing ac count able
and ef fec tive gov ern ment. The em ploy ment of syn onyms for the fed eral
con cept, such as pro vin cial ism and re gion al ism, al lowed for real prog ress
in the de bate. It would also pro mote and al low for an ap proach to fed eral
ques tions that de parted from tra di tional fed eral doc trine. The first break -
through in the fed eral de bate be gan to emerge with a con cep tual ap proach
to na tional and pro vin cial pow ers which can best be seen in the dis tinc -
tively South Af ri can for mu la tion of “con cur rent” leg is la tive and ex ec u tive 
pow ers. This un der stand ing of con cur rent pow ers finds ex pres sion in both
the In terim and Fi nal Con sti tu tions.

II. CONCURRENT LEGISLATIVE AND EXECUTIVE POWERS

The fact that the fed er al ism is sue —the ques tion of the ex tent and na ture 
of pro vin cial au ton omy— be came the most heated, in tense and en dur ing of
the con sti tu tional dis putes sug gests that the ques tion of pro vin cial au ton -
omy be came a ve hi cle for ex press ing the ex pec ta tions, in se cu ri ties and
anx i eties of the fun da men tal po lit i cal changes the Con sti tu tion might ef -
fect. In deed the way in which the po lit i cal par ties lined up on the is sue is el -
o quent tes ti mony to this. The par ties which sup ported the max i mum de vo -
lu tion of power and the great est de gree of au ton omy of pro vin cial
gov ern ments, were all as so ci ated in one way or an other with the de sire to
re tain at least some of the for mal or in for mal fea tures or struc tures of
pre-1990 (South Af rica Na tional Party (NP), the Free dom Front (FF), the
Dem o cratic Party (DP) and the IFP). On the other hand, those that were
most con cerned with a trans for ma tion of the in sti tu tions and pat terns of
priv i lege an d power in South Af rica were those that sup ported a uni tary
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state-the ANC and the Pan Africanist Con gress of Azania (PAC). Apart
from the IFP, the par ties which sup ported fed eral prin ci ples were not per se 
the rep re sen ta tives of geo graph i cally con fined mi nor i ties or par ties with a
strong tra di tion of geo graph i cally con fined sup port. In deed, save for the
apart heid ex pe ri ence, which was seen by all par ties as a failed at tempt at
so cial en gi neer ing, there was ei ther a lim ited in dig e nous tra di tion of fed er -
al ism or none at all.

It should be noted that, on the one hand, the term “fed er al ism” —the “F” 
word— is not to be found in the con sti tu tional text and was sel dom re ferred 
to in the Con sti tu tional As sem bly de bates. Yet it was the fed eral de bates,
the ques tion of the ex tent and na ture of the pow ers and au ton omy of the
prov inces, that more than any other is sue dom i nated the con sti tu tional ne -
go ti a tions. It was the is sue that was the pre-em i nent con cern of the bind ing
Con sti tu tional Prin ci ples and most pre oc cu pied the Constitutional Court in 
certifying the text.

The treat ment of re gional pow ers in the Fi nal Con sti tu tion can not be
prop erly un der stood with out an un der stand ing of the back ground to, and the
tex tual ex po si tion of, these pow ers in the In terim Con sti tu tion. It is thus nec -
es sary to draw out those sa lient fea tures which cap ture the dis tinc tive fed eral 
char ac ter is tics of South Af rica’s Con sti tu tion. It was these fea tures which
formed the point of de par ture for the Fi nal Con sti tu tion, which il lu mi nate
the par tic u lar na ture of “concurrency” gov ern ing the ex er cise of na tional
and pro vin cial pow ers, and which form the foun da tion for the elab o ra tion of
a sys tem of “co-op er a tive gov er nance” which co mes to be the dom i nant mo -
tif of the treat ment of con sti tu tional pow ers in the fi nal text.

From 1990, as a broad con sen sus be gan to emerge on- the most dif fi cult
is sues of the con sti tu tional pro cess (non-ra cial majoritarian de moc racy
and the pro tec tion of cul tural, re li gious, lan guage and po lit i cal rights
through a Bill of Rights), the dif fer ences in ap proach to pro vin cial au ton -
omy —and func tions be came sharper—. The ini tial fed er al ism de bates
were un help ful with re spec tively the Af ri can Na tional Con gress (ANC),
on the one hand, and the fed er al ists, on the other, talk ing past each other.
The ad van tages and dis ad van tages, of fed er al ism, el o quently set out in the
var i ous doc u ments, were sim ply re peated. For the ANC fed er al ism be -
came a by word for ob struct ing majoritarian de moc racy, for a costly, cor -
rupt and in ef fi cient sys tem of gov ern ment of which apart heid’s ban tu stans
had been de mon stra ble proof. At a time when South Af rica was at tempt ing
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to heal the ra cial and eth nic di vi sions cre ated by a vi o lent past and nur tured
un der apart heid, fed er al ism would serve only to cre ate a cen trif u gal dy namic 
at the heart of its po lit i cal sys tem. It would also be come a ve hi cle for se ces -
sion ist and even in sur rec tion ary forces. It was in this con text that fed er al ism
be came pe jo ra tively as so ci ated with apart heid. Those who ad vo cated it were 
seen as pro mot ing a sys tem that would frus trate majoritarian de moc racy
and, re duce the ca pac ity of na tional gov ern ment to ef fect the nec es sary
trans for ma tion. And yet, on the other hand, the demands by the fed er al ists
for the con struc tion of a sys tem of gov ern ment that would pro mote ac -
count abil ity and de moc racy, and al low for the mould of this de bate was
ini tially bro ken by the ANC in two position pa pers is sued prior to and dur -
ing the ini tial con sti tu tional set tle ment de lib er a tions (ANC, 1992). The
ANC in these pa pers pro posed a sys tem of re gional gov ern ment com prised 
of ten re gions. More im por tantly, the pa per pro posed that while a strong
na tional gov ern ment was the pol icy of the ANC, this did not pre clude the
ex is tence of strong re gional gov ern ments. In these open ing po si tion pa pers 
the ANC left aside the de tailed al lo ca tion of pro vin cial pow ers. It did sug -
gest that pro vin cial pow ers should be pre-em i nently ad min is tra tive rather
than leg is la tive (ANC, 1992). With this ini tial con ces sion to wards re gional 
gov ern ment came an op por tu nity for en gage ment on the ques tion of the
ap pro pri ate pow ers of pro vin cial gov ern ments. Once it was clear that this
was a mat ter that could not be re solved by mere ref er ence to some ab stract
fed er al ism as if it con sti tuted some sort of ex plan a tory res o lu tion of the
ques tion, pro tag o nists in the de bate re cog nised that the ques tion of which
pow ers should be ap pro pri ately al lo cated to which level of gov ern ment
could only be re solved by ref er ence to the ques tion of whether the al lo ca -
tion pro moted good gov ern ment. The ques tion re mained open, how ever,
as to what the iden ti fy ing vir tues of “good gov ern ment” were.

In early 1993 the Con sul ta tive Busi ness Move ment (CBM) con vened a
group of “ex perts”-con sti tu tional think ers loosely as so ci ated with all the
ma jor play ers. Hav ing agreed to dis cuss the crit i cal ques tion of re gion al -
ism with out ref er ence to the “F” word, the group be gan by de fin ing the vir -
tues of good gov ern ment. These were even tu ally iden ti fied as the ap par -
ently self-ev i dent vir tues of ac count abil ity, de moc racy, ef fec tive ness and
ef fi ciency, and the ca pac ity to cope with re gional and cul tural di ver sity
(CBM, 1993). What this group was to even tu ally pro pose was that when
ex am in ing any spe cific area of so cial life, such as ed u ca tion, at least three
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and per haps four lev els of gov ern ment might have a le git i mate reg u la tory
or ex ec u tive in ter est, and hence claim some rule-mak ing or ad min is tra tive
role in re spect of the “func tional area” (CBM, 1993). The group was to
sug gest that, at the end of the 20th cen tury it was dif fi cult to allocate single
areas of social life exclusively to any one level of government.

For ex am ple, in the case of ed u ca tion —in ter na tional, na tional, pro vin -
cial, lo cal and per haps even par ent bod ies might have a le git i mate claim to
de ci sion— mak ing power in some or other as pect of the broad area (i. e.
from rec og ni tion of qual i fi ca tions of teach ers down to man age ment of the
funds of a spe cific pri mary school). What this meant was that the ques tion
of al lo cat ing pow ers to prov inces should not be com menced along the lines of
many fed eral mod els, mostly cre ated in the 19th cen tury, that were on of fer 
to South Af rica’s con sti tu tion mak ers. Such mod els mostly rely on mu tu -
ally ex clu sive lists of ex clu sively na tional or ex clu sively pro vin cial pow -
ers, and, per haps, a small list of ar eas of joint re spon si bil ity.

In this re gard ar ti cle 72(2) of the Ger man Con sti tu tion pro vided a clue.
This ar ti cle al lowed the fed eral gov ern ment to leg is late in mat ters where
there is con cur rent leg is la tive ju ris dic tion with the Länder but only when,
for ex am ple, the mat ter can not be ef fec tively reg u lated by an in di vid ual
Land, or where a reg u la tion by a Land might prej u dice the in ter ests of
other Länder or the coun try as a whole, or in the in ter est of the main te -
nance of legal and eco nomic unity or uni form liv ing con di tions. The terms
of this ar ti cle can eas ily be seen in sec tion 146 of the Fi nal Con sti tu tion,
sec tion 26 of the In terim Con sti tu tion and in deed in the Con sti tu tional
Prin ci ples them selves.

Even tu ally the group of ex perts pos tu lated that the di vi sion of pow ers
should be in ac cor dance with the logic, the for mu lae, which es tab lish a le -
git i mate na tional in ter est, or, as the case may be, pro vin cial in ter ests. This
un der stand ing al lows two con crete meth ods for re solv ing the con sti tu -
tional de bate on who gets what pow ers. The first is, at the con sti tu tion-
mak ing stage, to ap ply the logic, the for mu lae, to ev ery con ceiv able
admin is tra tive or law-mak ing role in all ar eas of so cial life, and make two 
exhaustive lists al lo cat ing hun dreds, per haps thou sands, of gov ern ment
func tions to one or other level. The prob lem here is that the list may not be
ex haus tive, the na ture of gov ern ment in volve ment or the so cial area may
change, and the ne go ti a tors may take de cades to agree on the al lo ca tion. In
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any event, this ap proach would not re cog nise the si mul ta neous in ter ests of
more than one level of gov ern ment in a sin gle gov ern men tal func tion.

The sec ond ap proach would be to “constitutionalise” the logic, the for -
mu lae —which ex press the le git i mate in ter ests of dif fer ent lev els of gov -
ern ment— rather than the dis tinct func tion for which it is re spon si ble. This 
would mean al low ing the de ci sion-mak ers —and the courts— to de ter -
mine which level of gov ern ment is dom i nant in any as pect of a par tic u lar
func tion, or even to ig nore the ques tion of dom i nance un til a spe cific con -
flict emerged.

At the Multi-Party Ne go ti at ing Fo rum, the non-elected body re spon si ble
for draft ing the In terim Con sti tu tion and the ex pert com mit tee re spon si ble for
pro pos ing the di vi sion of pow ers for adop tion by the fo rum ap peared to have 
adopted the lead of the CBM ex perts’ re port and pro posed a sin gle list of
con cur rent pow ers (CBM, 1993). This ex pres sion of concurrency was to re -
cog nise that both lev els of gov ern ment, na tional and pro vin cial, would have
an in ter est in a lengthy list of func tional ar eas of so cial life. It was only in
the event of a con flict of leg is la tive or ex ec u tive au thor ity that a mech a -
nism would be needed to al lo cate pre-eminence, and sub or di na tion, to one
or other level of gov ern ment. It was for this pur pose that sec tion 126 es tab -
lished cri te ria for pre-em i nence by al lo cat ing such pre-em i nence to the na -
tional gov ern ment only when it could es tab lish cer tain na tional in ter ests.
These over rid ing na tional in ter ests were set out in sec tion 126(a)-(e) of the
In terim Con sti tu tion.

This is a de par ture from con ven tional ap proaches to fed er al ism, which
gen er ally pre fer a clearly de fined sep a ra tion of roles, and a de par ture from
the usual ap proach to ‘concurrency’, which in most ju ris dic tions al lows one
level to be... in the Ca na dian ter mi nol ogy, ‘par a mount’ or to claim the en tire
field (field pre-emption) once it chooses to in ter vene (Hogg, 1992: 423;
Tribe, 1988: 497). In the South Af ri can case both lev els would con tinue to
have on go ing and full ju ris dic tion over the full area of the par tic u lar listed
func tional area and could also sup ple ment leg is la tion en acted at an other
level. In prac tice, how ever, it would mean that a listed area would, un less the 
spe cific con di tions for na tional pre-em i nence set out in sec tion 126 were
pres ent, be al lo cated to the pro vin cial level even though it is na tion ally pos -
si ble for the na tional gov ern ment to in ter vene out side these cir cum stances.
There is lit tle pre ce dence for such a com pre hen sive sys tem of concurrency
and it was not clear that the Fi nal Con sti tu tion would in fact adopt this
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model. As it hap pened the Fi nal Con sti tu tion broadly rep li cates this schema
of concurrency, tam per ing only with the text as al lowed or re quired by the
bind ing Con sti tu tional Prin ci ples and the Con sti tu tional Court.

This sys tem of concurrency is the pre-em i nent prism through which the
South Af ri can sys tem of fed er al ism must be viewed even if, in the Fi nal
Con sti tu tion, it was to be over laid by an em pha sis on co-op er a tive gov er -
nance. In this sys tem, there are no, or very few, ex clu sive pow ers al lo cated
to the pro vin cial level (see ap pen dix 4). Ac cord ingly, lim ited ex clu sive
pow ers were even tu ally al lo cated to the pro vin cial level in sched ule 5 of
the Fi nal Con sti tu tion. Most of these pow ers were pow ers in which there
could not be an ar gu ment that the na tional gov ern ment would ever have a
dom i nant in ter est. In a sense this was a re fined ap pli ca tion of the pre-em i -
nent sys tem of con current leg is la tive com pe tence in tro duced by the In -
terim Con sti tu tion.

The pow ers in re spect of all un listed func tional ar eas fall, like all “re sid -
ual” pow ers, into the na tional level only. It should be borne in mind that the 
South Af ri can con sti tu tional ne go ti a tions did not com prise in de pend ent
states seek ing to cre ate a com mon gov ern ment, but na tional par ties in a na -
tional state seek ing to de fine pro vin cial pow ers. It is for that rea son that the 
Con sti tu tion makes no pro vi sion for any re sid ual pow ers to au to mat i cally
flow to the ne go ti ated, and hence ar ti fi cially con structed, pro vin cial en ti -
tles. Their bound aries had been drawn with, for the most part, closer ref er -
ence to ad min is tra tive ef fi ciency than to his tor i cal rea sons, and in any
event they had not pos sessed, like the con stit u ent states of the United
States of Amer ica, ple nary pow ers orig i nally?

III. THE CONSTITUTIONAL PRINCIPLES, CONCURRENCY

AND THE FINAL CONSTITUTION

In or der to un der stand the fi nal text, and the pre cise mean ing to be given 
to its pro vi sions, it is nec es sary to grasp the sig nif i cance and im pact of. the
Con sti tu tional Prin ci ples. The Con sti tu tional Prin ci ples in them selves
marked a de ci sive break through in a con sti tu tional im passe, which had
arisen in 1992. That im passe had arisen out of the dif fer ence be tween the
ma jor par ties on the way in which a new South Af ri can Con sti tu tion should 
be ne go ti ated and adopted. The ANC ar gued for a dem o crat i cally elected
body to draft the new Con sti tu tion. Those who feared that such an ap proach
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would lead to a con sti tu tional text that did not pro tect po lit i cal or ra cial mi -
nor i ties fa voured a con sti tu tion-mak ing pro cess in which the con stel la tion
of all ex ist ing par ties in clud ing the var i ous ban tu stan par ties and other par -
ties cre ated for eth nic or ra cial leg is la tures would, on the ba sis of una nim ity,
draft a Con sti tu tion. In such a pro cess each party, re gard less of its sup port,
would have an equal vote, and pos si bly a veto. This Con sti tu tion would pro -
tect di ver sity and be in clu sive of all in ter ests and view points.

The majoritarians on the other hand held that this method would lead to
a Con sti tu tion that ig nores the wishes of the ma jor ity and gives dis pro por -
tion ate in flu ence to mi nor ity par ties or par ties with out any proven sup port.
The key em ployed to un lock this im passe was the de vice of the Con sti tu -
tional Principles. 

The Con sti tu tional Prin ci ples were to be a set of prin ci ples agreed to in
the un dem o cratic Multi-Party Ne go ti at ing Fo rum (on the ba sis of one
party one vote) but which would bind the dem o crat i cally elected Con sti tu -
tional As sem bly, brought into be ing by dem o cratic elec tions and op er at ing 
un der an In terim Con sti tu tion, in the for mu la tion of the fi nal text. In es -
sence the Con sti tu tional Prin ci ples pro vided a guar an tee of a min i mum
con tent to the Fi nal Con sti tu tion and pro vided the se cu rity for the mi nor ity
par ties to ac cept a pro cess which en vis aged a Fi nal Con sti tu tion de ter -
mined by a majoritarian process, a democratically elected assembly.

But in or der for the Con sti tu tional Prin ci ples to have any “bite” it was
also nec es sary to pro vide that the fi nal text would only come into be ing
af ter its cer tif i ca tion by a Con sti tu tional Court to be cre ated by the In -
terim Con sti tu tion. The idea was that the Con sti tu tional Prin ci ples would 
pro vide, at most, a skel e tal struc ture and would avoid putt ing any flesh
on the Con sti tu tion. As it hap pens, ex cept in the area of pro vin cial pow -
ers, the Con sti tu tional Prin ci ples did merely sketch out broad prin ci ples.
The Con sti tu tional Prin ci ples were more con cerned with the al lo ca tion of 
pow ers to na tional and fed eral gov ern ments than any other is sue. The
thirty-four prin ci ples con tain all in all fifty-one prin ci ples and sub-prin -
ci ples. Twen- ty-three of those are con cerned with the di vi sion of pow ers
be tween the lev els of gov ern ments’ by con trast only one prin ci ple deals
with the ju di ciary, and only one —in the most gen eral terms— pre scribes
the con tent of a bill of fun da men tal rights. Not one deals with the struc -
ture of the na tional ex ec u tive.
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The Con sti tu tional Prin ci ples would cease to ex ist upon the adop tion of
the fi nal text. This would ac cord ingly al low for sub se quent amend ments to 
the Con sti tu tion which are con trary to the prin ci ples, save that any such
amend ment to the Con sti tu tion would have to meet only the con sti tu tional
hur dles placed in the way of any con sti tu tional amend ment (i. e. the spe cial 
ma jor i ties). How ever, as the Con sti tu tional Court was even tu ally to ob -
serve, in cer ti fy ing that the text was con sis tent with the Con sti tu tional
Prin ci ples, the Court would be re quired to give an in ter pre ta tion of the text
(and of the prin ci ples). Given that that in ter pre ta tion would be a con di tion
for the con sti tu tion’s cer tif i ca tion and its com ing into le gal ex is tence, the
Con sti tu tional Prin ci ples would cast a shadow over the Fi nal Con sti tu tion
for many years to come. It would be dif fi cult for sub se quent con sti tu tional
courts to give dif fer ent in ter pre ta tions of the fi nal text to those con tained in 
the cer tif i ca tion in ter pre ta tions, (par tic u larly if such in ter pre ta tions would
not have been com pat i ble with the prin ci ples) al though this was not ex -
pressly pre cluded.

The Con sti tu tional Prin ci ples were nec es sar ily the first items to be
agreed by the Multi-Party Ne go ti at ing Fo rum be cause in ef fect they were 
the con di tion for the pro cess to con tinue. The prob lem was that the com -
mit tee of ex perts charged with draft ing the chap ter of the Con sti tu tion
deal ing with pro vin cial pow ers had to draft the Con sti tu tional Prin ci ples
in ad vance of a proper con sid er ation of a de tailed text on pro vin cial pow -
ers which they were even tu ally to put be fore the fo rum. Ac cord ingly, the
principles do not prop erly mesh with the ap proach, par tic u larly as to
“concurrency”, which was even tu ally set out in the In terim and Fi nal Con -
sti tu tions. There is cer tainly an ac cep tance of the CBM pro pos als and for -
mu la tions, par tic u larly in, for ex am ple, the most im por tant prin ci ple 21,
deal ing with the al lo ca tion of na tional and pro vin cial pow ers. Yet the prin -
ci ples seem to as sume that the con sti tu tion-mak ers would adopt the sec ond 
method of giv ing ef fect to it that is tab u lat ing lists of pow ers al lo cated to
ei ther the na tional or pro vin cial gov ern ments in ac cor dance with the for -
mu lae set out in the prin ci ples. Ac cord ingly the prin ci ples set out the ba sis
upon which the pow ers should be al lo cated in the Fi nal Con sti tu tion rather
than deal ing with the more dif fi cult ques tion of “pre-em i nence” in re spect
of an al lo ca tion of con cur rent pow ers the ap proach they ac tu ally pro posed
in the text of the In terim Con sti tu tion.
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Whereas most of the prin ci ples are con cerned with de fin ing the nec es -
sary pow ers of na tional gov ern ment, or the min i mum com pe ten cies of the
pro vin cial gov ern ment, only prin ci ple 18(2) is of a com pletely dif fer ent
kind. It does not seek to spec ify which and what pow ers are to be al lo cated
to what level and on what ba sis the pow ers should be al lo cated. It, is a prin -
ci ple that sim ply re quires that the Fi nal Con sti tu tion should not sub stan -
tially di min ish the pow ers of prov inces as pro vided for in the In terim Con -
sti tu tion. This par tic u lar prin ci ple was adopted at the last mo ment and at
the re quest of and as an in duce ment for the par tic i pa tion of the fed eral IFP.
It was prin ci ple 18(2) that was to pro vide the most en dur ing prob lems for
the con sti tu tional draft ers and the Con sti tu tional Court, involving a careful 
comparative weighing of powers between the two texts.

It was en vis aged that the Con sti tu tional As sem bly, which un der the In -
terim Con sti tu tion was to op er ate si mul ta neously as the na tional leg is la -
tive au thor ity, would be gin the sec ond stage of con sti tu tional de lib er a tions 
with a clean slate in front of it and with out ref er ence nec es sar ily to the text
of the In terim con sti tu tion. In fact, the Con sti tu tional As sem bly took as its
draft text the In terim Con sti tu tion not with stand ing pro tes ta tions to the
con trary, and the Fi nal Con sti tu tion in most re spects con sti tutes a re fine -
ment of the in terim text. This is as true for the ques tion of pro vin cial com -
pe ten cies as it is for the other pro vi sions and chap ters. In stead of re-in vent -
ing the wheel, the com mit tee charged with draft ing those chap ters of the
fi nal text deal ing with pro vin cial pow ers be gan by ex am in ing the short -
com ings and prob lems of the In terim Con sti tu tion and more specifically
the way it dealt with provincial powers.

Assuming the ba sic struc ture would re main the same, there were four re -
me dial is sues that came to the fore in the con sti tu tional de lib er a tions. Firstly, 
it was felt that the mech a nism for re solv ing the pre-em i nence be tween pro -
vin cial and na tional leg is la tion in ar eas of con cur rent com pe tency ap peared
un duly com plex and ab stract to the ad min is tra tors or de ci sion-mak ers who
were re quired to gov ern or make laws in those ar eas.

Sec ondly, the de ter mi na tion of the bound aries of com pe tency and the
pre-em i nence of any lev els of gov ern ment within the bound aries placed
un due re li ance on le gal in ter ven tion and on the ad vice of the courts.
Thirdly, there was a dis pute as to what pre cise ar eas should be in cluded in
the list of pro vin cial pow ers. Fourthly, the as sem bly was con cerned and re -
quired to set out the con di tions for and ways by which na tional gov ern -
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ment could in ter vene and even as sume re spon si bil ity for pro vin cial gov -
ern ment in the event of a sys tem failure.

With re gard to the first two is sues, the courts were re quired un der the In -
terim Con sti tu tion (as they are, un der the Fi nal Con sti tu tion) to de cide, in
any par tic u lar con flict be tween a na tional and pro vin cial law, whether for
ex am ple mat ter could not be ef fec tively reg u lated by pro vin cial leg is la -
tion’ or whether a mat ter “to be per formed ef fec tively re quires to be reg u -
lated or co-ordinated by uni form norms or stan dards” or whether “an act of
Par lia ment is nec es sary to set min i mum stan dards across the na tion for the
ren der ing of pub lic ser vices” (Klaaren, 19.65: 5, 11-13). These and sim i lar
ques tions of ten re quire a po lit i cal judg ment and yet the guar an tee that the
In terim Con sti tu tion pro vided was that the courts would act as the “bor der
po lice” be tween the dif fer ent lev els of gov ern ment. This ap proach ap pears
to ig nore ex pe ri ence else where. The Ca na dian Su preme Court and the Ger -
man Con sti tu tional Court have both shown them selves to be ex tremely re -
luc tant to de ter mine such po lit i cal ques tions and have gen er ally re ferred
such mat ters back to the po lit i cal bod ies or have avoided a find ing that a
con flict ex isted (Hogg, 1992: 112, 122-123, 390-391; Blair, 1981: 28-31,
78-85). With re gard to the last two spe cific is sues, the Con sti tu tional As -
sem bly had to sim ply adapt the In terim Con sti tu tion to com ply with spe -
cific Con sti tu tional Prin ci ples (such as, pro vid ing clear and suf fi cient
grounds for na tional in ter ven tions; and es pe cially whether the sys tem of
concurrency met the re quire ment that both the na tional and pro vin cial lev -
els of gov ern ment should pos sess “ex clu sive and con cur rent pow ers”).

The pow ers of na tional gov ern ment to in ter vene in ap pro pri ate cir cum -
stances is met in the fi nal text through sec tion 44(2)11 and the al lo ca tion of 
ex clu sive pow ers was made ex pressly through an ad di tional sched ule to
the Fi nal Con sti tu tion which set out cer tain “ex clu sive” pro vin cial com pe -
ten cies. These were func tional ar eas in which it could only with great dif fi -
culty be contended that na tional government had a legitimate interest. 

With re gard to the much more dif fi cult ques tions of le gal ism and com -
plex ity, the Con sti tu tional As sem bly was to at tempt to re solve this ques -
tion of con flict by plac ing greater em pha sis on “co-op er a tive gov ern ment”
and by link ing the mech a nism for de ter min ing the pre-em i nence of a com -
pet ing leg is la tive in stru ment to the col lec tive po lit i cal power of prov inces
as rep re sented by the Na tional Coun cil of Prov inces (NCOP).
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IV. CO-OPERATIVE GOVERNMENT

A closer ex am i na tion of the In terim Con sti tu tion, and in deed fed er al ism 
gen er ally, re veals that there are two ways in which the prov inces ex er cise
power or in flu ence over mat ters of con cern to it and its in hab it ants. The
first is to leg is late and ad min is ter mat ters in the sched ule of con cur rent or
ex clu sive pro vin cial ar eas of com pe tence. The sec ond is to con trol, in flu -
ence or even veto the ac tions of the na tional gov ern ment when it wishes to
ex er cise pow ers in re spect of the same mat ters. This par tic u lar power is to be 
found in the In terim Con sti tu tion un der sec tion 61, which pro vided that na -
tional bills af fect ing the ex er cise or per for mance of the pow ers and func -
tions of the prov inces “shall be deemed not to be passed by Par lia ment un -
less passed sep a rately by both the Sen ate and the Na tional As sem bly”.

These two mech a nisms re flect a broader the o ret i cal dis tinc tion be -
tween the two forms of fed er al ism. Prov inces or states may reg u late the
ex er cise of fed eral power by ei ther (a) maxi mis ing their au ton omy and
in su lat ing them selves from the ex er cise of na tional pow ers, and even po -
si tion ing them selves to com pete with the na tional level of gov ern ment in
re gard to re sources and power, or (b) by re quir ing the ex er cise of fed eral
power to have the sanc tion or sup port of the fed eral units. But if each one
of nine or more states or prov inces was re quired to sep a rately ap prove
any na tional -leg is la tive or ex ec u tive ac tion, na tional gov ern ment would
be par a lysed in those ar eas. Thus this form of in flu ence or con trol usu ally 
takes the form of pro vin cial ap proval as a whole i. e. the sup port of a ma -
jor ity of states or, prov inces is re quired. This lat ter power may be re -
ferred to as the col lec tive ex er cise of the power of the prov inces and puts
a pre mium on a gen eral pro vin cial per spec tive as de ter mined by the prov -
inces themselves.

It is true to say that the Ger man sys tem of fed er al ism pro vided an in sight 
into the po ten tial ben e fits of “co-op er a tive gov ern ment” as op posed to a
model of “com pet i tive fed er al ism” best il lus trated by the Ca na dian model,
which at the time was un der go ing ex traor di nary stress and po ten tial dis in -
te gra tion.

At the Con sti tu tional As sem bly the ANC had ex pressed anx i ety that
con ven tional fed eral mod els were likely to pro mote mu tu ally de struc tive
com pe ti tion be tween prov inces to reg u late re sources (e. g. wa ter) to the
dis ad van tage of each other and to na tional gov ern ment, to en trench the iso -
la tion of de ci sion-mak ers in the prov inces from na tional con sid er ations
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and de bates (a nar row pro vin cial ism), and, the other side of the same coin,
to re move real pro vin cial par tic i pa tion and per spec tives on na tional ques -
tions. Fur ther more, given South Af rica’s di vi sive eth nic and ra cial ten -
sions, a fur ther geo graph ical frag men ta tion would ex ac er bate the prob -
lems of na tion-build ing. There was the ad di tional threat of se ces sion or
even in sur rec tion in a fully de vel oped com pet i tive fed er al ism, par tic u larly
in KwaZulu-Na tal by the IFP.211 From these anx i eties a view emerged
that the fi nal text should at tempt to pro mote co-op er a tive gov ern ment
while al low ing the fea tures of com pet i tive fed er al ism. This would off- set
the cen trif u gal dy nam ics of re gion al ism. The mech a nism pro posed to
achieve this was to es tab lish the NCOP in the place of the Sen ate.

V. THE NCOP

It is not pos si ble to prop erly ap pre ci ate the in no va tion of the NCOP as a
sub sti tute for the Sen ate with out a brief cri tique of its pre de ces sor the Sen -
ate as an in sti tu tion’. The Sen ate, as set out in the In terim Con sti tu tion, had
ob jec tively de fined it self as a “sec ond” or “up per” house. Its mem bers, al -
though orig i nat ing in equal num bers from the prov inces, were, like the
mem bers of the US Sen ate, ap pointed for a fixed term and were not re -
quired to re port to or ob tain in struc tions from their prov inces. Their mem -
bers re sided at Par lia ment and took in struc tions from the same party cau -
cuses at tended by the mem bers of the Na tional As sem bly, in re spect of
which they were sup posed to be a house of re view. They rep re sented no
pro vin cial in ter est be cause they were not re quired to ac count to or obey
any pro vin cial man date. As a house con sti tuted in pro por tion to party sup -
port in the prov inces, and dom i nated by party po lit i cal man dates, the Sen -
ate came merely to re flect, as it could not oth er wise do, a mir ror im age of
the Na tional As sem bly. The dis tinc tive in no va tion of the NCOP was to re -
cast the Sen ate as a coun cil of nine pro vin cial del e ga tions com prised of
“per ma nent del e gates” (sub ject to re call by the pro vin cial leg is la ture) as
well as sit ting mem bers of the pro vin cial leg is la tures at tend ing the coun cil
from time to time, known as spe cial del e gates. The Ger man Bundesrat had
re vealed that this model could al low for ef fec tive re gional par tic i pa tion
and in flu ence in na tional de ci sion-mak ing. Its col lec tive veto over leg is la -
tion af fect ing the prov inces, and the fact that all prov inces would now be
re quired to ac tively con sider and give their del e gates a man date on all na -
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tional leg is la tion on mat ters listed in the sched ules, would mean that the
prov inces would no lon ger be re moved from na tional per spec tives on pro -
vin cial is sues. To maxi mise their in flu ence, they would have to col lab o rate 
with other prov inces and, in do ing so, con sider also the cir cum stances of
other prov inces. As the prov inces were now an in te gral part of na tional de -
ci sion-mak ing, the sim ple po lar ity be tween na tional and pro vin cial laws
was no lon ger ap pli ca ble. 

 The sec ond ini tia tive adopted by the Con sti tu tional As sem bly in pro -
mot ing co-op er a tive gov er nance was to place a pre mium on the view of the 
NCOP on the ques tion of pre-em i nence of na tional or pro vin cial leg is la -
tion in the ar eas of con cur rent com pe tency. If the NCOP did not sup port a
na tional bill which was in con flict with any par tic u lar pro vin cial bill, then
that lack of sup port would be strongly pre sump tive of the bill not serv ing
one of the tab u lated na tional in ter ests and vice versa. Al though this le gal
pre sump tion served to give the NCOP’s views added weight, it also wa -
tered down the power of the courts which, un less there was clear ev i dence
to the con trary, would be bound to ac cept the NCOP’s at ti tude. Thus the
link age was made be tween the de ter mi na tion of con flict over pre-em i -
nence of the level of gov ern ment re spon si ble for any par tic u lar con cur rent
com pe tency and the NCOP. It was this link age, how ever, which was to fall
foul of the Constitutional Court when it came time to certify the first draft
text.

In ad di tion, a chap ter was added to the Con sti tu tion en ti tled “Co-op er a -
tive gov er nance” and it sought to en shrine the broad prin ci ples of “fed eral
co mity” —the duty of prov inces and na tional gov ern ment to work to -
gether, co-op er a tively, in good faith and with out en croach ing upon each
other’s proper and le git i mate sphere of ac tiv ity. Whereas this par tic u lar
chap ter of the Con sti tu tion may read like moth er hood and ap ple pie, it is
ca pa ble of ju di cial en force ment, and has been so en forced in the Ger man
con text where the court has acted to en force the ob li ga tion even though it is 
not ex pressly in cluded in the Ger man Con sti tu tion—.

VI. THE CONSTITUTIONAL COURT AND PROVINCIAL POWERS

The Con sti tu tional As sem bly, af ter some pro tracted and in tense
last-min ute ne go ti a tions, fi nally agreed to a first draft text in May 1996.
With re gard to the pro vi sions deal ing with prov inces, the text had been
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crafted to meet the Con sti tu tional Prin ci ples fol low ing the broad out line of
the In terim Con sti tu tion, but there had been as yet no ju di cial in ter pre ta -
tion of the mean ing of the prin ci ples them selves. On the one hand, some of
the powers in cluded in the in terim, text or in the sched ule of con cur rent
pow ers had been re moved. These in cluded com pe tency over some ter -
tiary ed u ca tion in sti tu tions, the rights to es tab lish pro vin cial pub lic ser -
vice com mis sions and con trol over the po lice, which, while not in the
orig i nal sched ule, had been dealt with sep a rately in a way which al lowed
some pro vin cial say over cer tain po lic ing mat ters. “On the other hand,
new pow ers had been in cluded on the list” or else where. More im por -
tantly, some pow ers had been ren dered ex clu sive pow ers to be ex er cised
by a pro vin cial gov ern ment. These were, in all fair ness, mostly con fined
to very spe cific ser vice or lo cal gov ern ment func tions. The cri te ria for
de ter min ing pre-em i nence had been mar gin ally re drafted to fa vour na -
tional governments In par tic u lar, sec tion 146(2)(b) states that “na tional leg -
is la tion that ap plies uni formly with re gard to the coun try as a whole pre vails
over pro vin cial leg is la tion” when, inter alia, “the na tional leg is la tion deals
with the most im por tant amendment had been that set out above: the link
be tween the De ter mi na tion of pre-em i nence in cases of con flict ing pro vin -
cial and na tional leg is la tion” and the views of the NCOP.

When mea sur ing the new struc ture against the con sti tu tion prin ci ples
that spec i fied the cri te ria for the al lo ca tion of pow ers to pro vin cial gov ern -
ment, the Con sti tu tional Court was to find that the first text had met
twenty-one of the twenty-three re quire ments. The “first fi nal” text had
clearly erred in grant ing vast and in ap pro pri ate fis cal pow ers to mu nic i pal -
i ties in con tra ven tion of Prin ci ple 2536 and, ac cord ing to the Court, had
failed to prop erly spec ify a frame work for lo cal gov ern ment pow ers and
StrUC tUreS.37 The prin ci pal de bate, how ever, con cerned the test set by
Prin ci ple 18(2). The re quire ment set by this prin ci ple was qual i ta tively dif -
fer ent from the other re quire ments. It did not spec ify any par tic u lar struc -
ture or power but sim ply re quired that, when viewed as a whole, the pow -
ers of pro vin cial gov ern ment must not have been sub stan tially di min ished
from those they pos sessed un der the In terim Con sti tu tion. What this re -
quired was a unique ex er cise in con sti tu tional ad ju di ca tion. The Court
would have to weigh all the prov inces’ pow ers as set out in the In terim
Con sti tu tion, and com pare this ag gre gate of pow ers against all the pow ers
in the fi nal text. This was like com par ing two bowls of as sorted fruit. Val -
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ues had to be given to peaches, pears and ber ries, as they could not sim ply
be com pared to each other. The Con sti tu tional As sem bly was to ar gue that
the ad di tion of ex clu sive pow ers and cer tain other spec i fied pow ers to the
sched ule of con cur rent pow ers cancelled out the spe cific dim i nu tions in
cer tain ar eas e. g. po lice pow ers. They were to ar gue fur ther that the re con -
sti tu tion of the Sen ate into a Coun cil of Prov inces —i. e. a body of di rect
rep re sen ta tion of pro vin cial leg is la tures with the power to veto or amend
leg is la tion af fect ing prov inces— meant that pro vin cial pow ers had in fact
in creased un der the fi nal text.

Those who sought to ar gue that the fi nal text did not com ply with the
Con sti tu tional Prin ci ples ar gued that the right of the na tional gov ern ment
to in ter vene in the cir cum stances set out in sec tion 44(2) or to in ter vene un -
der the cir cum stances set out in sec tion 100 meant that the fi nal text did not
grant true di ex clu sive pow ers to the prov inces as they were re quired to do
un der Prin ci ple 19. The Court re jected this. The pow ers of in ter ven tion
were ex pressly re quired and man dated by Prin ci ple 21(2). This stated that
where it is nec es sary for cer tain listed na tional ob jec tives “the Con sti tu tion 
shall em power the na tional gov ern ment to in ter vene through leg is la tion or
such other steps as may be de fined in the Con sti tu tion”.

They ar gued fur ther that the ad di tion of col lec tive pow ers was not an aug -
men ta tion of pro vin cial pow ers. The Sen ate had had this power un der sec -
tion 61 of the In terim Con sti tu tion. The fact that this power was now di rectly 
ex er cised by the prov inces (by pro vin cial rep re sen ta tives as op posed to sen -
a tors) meant lit tle as the ANC con trolled most of the prov inces. There fore,
prov inces whose gov ern ments were con trolled by other mi nor ity po lit i cal
parties were not prop erly pro tected in the NCOP. The op po si tion held pre vi -
ous could be de feated. Fi nally, they ar gued that the dim i nu tion of powers in
the sched ule was not coun ter-bal anced by the new in clu sions.

The Court, in its judg ment on these is sues, was to hold that as re gard the
ac cre tions and dim i nu tions there had been an in sub stan tial dim i nu tion of
spe cific com pe ten cies but a dim i nu tion, none the less. As re gards the coun -
ter-bal anc ing ac cre tion of col lec tive pro vin cial pow ers, they ac cepted that
this was na tion ally pos si ble, but that in this in stance the trans for ma tion of
the Sen ate into the NCOP could not be dem on stra tively shown to be an ac -
cre tion of pow ers be cause, ap par ently, the sway held by na tional po lit i cal
par ties over their pro vin cial gov ern ments meant that it would be “‘spec u la -
tive’ to view this as an ac cre tion of pow ers un til it could be seen to work as
such”.
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This must be un der stood to mean that an ANC pro vin cial gov ern ment
would not ex press a re gional or pro vin cial in ter est only a party po lit i cal
interest. In this re gard the court may not have ap pre ci ated the ex pe ri ence in,
say, Ger many where Länder votes in the Bundesrat re flect pro vin cial
interests be fore party ones. Such a sit u a tion was not pos si ble in the old
Sen ate but is re quired by sec tion 65(2) of the Fi nal Con sti tu tion. This re -
quires an act of Par lia ment (in terms of an elab o rate pro ce dure es tab lished
by sec tion 76 con cern ing or di nary bills af fect ing prov inces) to “pro vide
for a uni form pro ce dure in terms of which pro vin cial leg is la tures con fer
au thor ity on their del e ga tions to cast votes on their be half”. To find that a
pre dic tion on the work ing of this sec tion was “spec u la tive” was strange.
On the same rea son ing a pre dic tion on the work ing of any in sti tu tions in -
clud ing the courts would also be spec u la tive. Fur ther more, the Court ap -
peared to con cede else where in its judg ment that the NCOP would be a sig -
nif i cant voice of di rect pro vin cial rep re sen ta tion, un like the Sen ate.

The Court held that it was the dim i nu tion of the power of the courts to
re solve the con flicts be tween na tional or pro vin cial pow ers, which tipped
the scales in fa vour of a find ing of sub stan tial dim i nu tion of pro vin cial
pow ers in the fi nal text. The link age di min ished the ju ris dic tion of the
courts by plac ing some power of de ter min ing the pre-em i nence of na tional
or pro vin cial leg is la tion in the hands of the NCOP. This was the sin gle pro -
vi sion that, if re moved, would al low the Court to cer tify the first fi nal text
as be ing in com pli ance with prin ci ple 18(2).

The Court placed em pha sis on the need to pro tect prov inces un der the
con trol of po lit i cal par ties that were not in the ma jor ity in the Na tional As -
sem bly. This seems to con fuse the pro tec tion of pro vin cial in ter ests with
op po si tion party in ter ests. The Court seems to have also ac cepted the prop -
o si tion that the courts were a better guard ian of pro vin cial pow ers than the
NCOP. Against this there is com par a tive ju ris pru dence re gard ing the in ap -
pro pri ate ness of ju di cial de ci sion-mak ing in this area and hence the pos i -
tive con tri bu tion that the NCOP could make in per form ing this adjudi-
catory or tie-break ing role.

The sec ond draft was rel a tively rap idly pre pared tak ing its cue from the
clear di rec tives in the Con sti tu tional Court judg ment. It was duly adopted
on 11 Oc to ber 1996. On this par tic u lar is sue the sec ond fi nal draft re moved 
the of fend ing pre sump tion and sim ply re quired a court, in de ter min ing
whether pro vin cial or na tional leg is la tion was pre-em i nent on the lim ited
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grounds sug gested by sec tion 146(2)(c), to have re gard to the de ci sion of
the NCOP in the pas sage of the leg is la tion. The sec ond fi nal text was duly
cer ti fied on 4 De cem ber 1996 and brought into op er a tion in March 1997.

VII. THE OPERATION OF THE FINAL CONSTITUTION

Much of the fi nal text was drafted af ter the Interim Con sti tu tion had
been in op er a tion for lit tle more than a year. If the fi nal text had been drafted
in 2003, there may have been a less op ti mis tic view of fed er al ism and the re -
gional struc tures es tab lished in the Fi nal Con sti tu tion. There is cur rently
con sid er able ad verse com ment on the performance of pro vin cial leg is la -
tures, which have shown lit tle leg is la tive ac tiv ity. The provincial legislatu- 
res have in fact en acted only a hand ful of pro vin cial stat utes each year 43
Ques tions have now be gun to arise re gard ing both the ex pense of pro vin -
cial leg is la tive and ex ec u tive struc tures and, much more di rectly, the ca -
pac ity of a coun try to pro vide ad e quate re gional ad min is tra tions in all nine
prov inces (DPSA, 1997). As re cently as 2001, na tional gov ern ment had
(again) been re quested to con sider di rect in ter ven tion in terms of sec tion
100 in the ad min is tra tion of one of the prov inces, iron i cally a prov ince ad -
min is tered by the rul ing party. The mat ter was even tu ally dealt with, with -
out re course to the dras tic use of the con sti tu tional pow ers of na tional in -
ter ven tion. This threat ened in ter ven tion in an ANC prov ince in di cated that 
the na tional gov ern ment may well have to in ter vene in the fu ture to as sume 
re spon si bil ity for what are oth er wise con sid ered pro vin cial func tions.

One of the po ten tially most dif fi cult fea tures of the re gional or fed eral
frame-work to ap ply is that re lat ing to the “fis cal con sti tu tion”. It is these
pro vi sions which un der write the sys tem of re gional gov ern ment be cause
they pro vide for the fair dis tri bu tion of na tion ally raised in come both be -
tween na tion and prov ince (to pre vent starv ing the prov inces as a whole)
and be tween prov ince and prov ince (to pre vent po lit i cal fa vour it ism). This
frame-work is founded on each prov ince’s right to an un con di tional “eq ui -
ta ble share” of na tional rev e nue.

Such a de ter mi na tion, in re spect of each prov ince, is a lengthy and com -
plex one. The knock-on com pli ca tions for timeous and trans par ent na -
tional and pro vin cial bud get ing pro ce dures and leg is la tive over sight are
sig nif i cant but not the fo cus of this pa per. The sys tem has co-op er a tive
gov er nance was to place a pre mium on the view of the NCOP on the ques -
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tion of pre-em i nence of na tional or pro vin cial leg is la tion in the ar eas of
con cur rent com pe tency. If the NCOP did not sup port a na tional bill which
was in con flict with any par tic u lar pro vin cial bill, then that lack of sup port
would be strongly pre sump tive of the bill not serv ing one of the tab u lated
na tional in ter ests and vice versa. Al though this le gal pre sump tion served to 
give the NCOP’s views added weight, it also wa tered down the power of
the courts which, un less there was clear ev i dence to the con trary, would be
bound to ac cept the NCOP’s at ti tude. Thus the link age was made be tween
the de ter mi na tion of con flict over pre-em i nence of the level of gov ern ment 
re spon si ble for any par tic u lar con cur rent com pe tency and the NCOP. It
was this link age, how ever, which was to fall foul of the Con sti tu tional
Court when it came time to certify the first draft text.

In ad di tion, a chap ter was added to the Con sti tu tion en ti tled “Co-op er a -
tive gov er nance” and it sought to en shrine the broad prin ci ples of “fed eral
co mity” —the duty of prov inces and na tional gov ern ment to work to -
gether, co-op er a tively, in good faith and with out en croach ing upon each
other’s proper and le git i mate sphere of ac tiv ity. “Whereas this par tic u lar
chap ter of the Con sti tu tion may read like moth er hood and ap ple pie, it is
ca pa ble of ju di cial en force ment, and has been so en forced in the Ger man
con text where the court has acted to en force the ob li ga tion even though it is 
not ex pressly in cluded in the Ger man Con sti tu tion—”.

VIII. THE CONSTITUTIONAL COURT AND PROVINCIAL POWERS

The Con sti tu tional As sem bly, af ter some pro tracted and in tense
last-min ute ne go ti a tions, fi nally agreed to a first draft text in May 1996.
With re gard to the pro vi sions deal ing with prov inces, the text had been
crafted to meet the Con sti tu tional Prin ci ples fol low ing the broad out line of
the In terim Con sti tu tion, but there had been as yet no ju di cial in ter pre ta -
tion of the mean ing of the prin ci ples them selves. On the one hand, some of
the pow ers in cluded in the in terim, text or in the sched ule of con cur rent
pow ers had been re moved. These in cluded com pe tency over some ter tiary
ed u ca tion in sti tu tions, the rights to es tab lish pro vin cial pub lic ser vice
com mis sions and con trol over the po lice, which, while not in the orig i nal
sched ule, had been dealt with sep a rately in a way which al lowed some pro -
vin cial say over cer tain po lic ing mat ters. “On the other hand, new pow ers
had been in cluded on the list” or else where. More im por tantly, some pow -
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ers had been ren dered ex clu sive pow ers to be ex er cised by a pro vin cial
gov ern ment. These were, in all fair ness, mostly con fined to very spe cific
ser vice or lo cal gov ern ment func tions. The cri te ria for de ter min ing
pre-em i nence had been mar gin ally re drafted to fa vour na tional gov ern -
ments In par tic u lar, sec tion 146(2)(b) states that “na tional leg is la tion that
ap plies uni formly with re gard to the coun try as a whole pre vails over pro -
vin cial leg is la tion” when, inter alia, the na tional leg is la tion deals with is
com par a tive ju ris pru dence re gard ing the in ap pro pri ate ness of ju di cial de -
ci sion-mak ing in this area and hence the pos i tive con tri bu tion that the
NCOP could make in per form ing this adjudicatory or tie-break ing role.

The sec ond draft was rel a tively rap idly pre pared tak ing its cue from the
clear di rec tives in the Con sti tu tional Court judg ment. It was duly adopted
on 11 Oc to ber 1996. On this par tic u lar is sue the sec ond fi nal draft re moved 
the of fend ing pre sump tion and sim ply re quired a court, in de ter min ing
whether pro vin cial or na tional leg is la tion was pre-em i nent on the lim ited
grounds sug gested by sec tion 146(2)(c), to have re gard to the de ci sion of
the NCOP in the pas sage of the leg is la tion. The sec ond fi nal text was duly
cer ti fied on 4 De cem ber 1996 and brought into op er a tion in March 1997.

IX. THE OPERATION OF THE FINAL CONSTITUTION

Much of the fi nal text was drafted af ter the In terim Con sti tu tion had been
in op er a tion for lit tle more than a year. If the fi nal text had been drafted in
1998, there may have been a less op ti mis tic view of fed er al ism and the re -
gional struc tures es tab lished in the Fi nal Con sti tu tion. There is cur rently
con sid er able ad verse com ment on the per for mance of provincial leg is la -
tures, which have shown lit tle leg is la tive ac tiv ity. The pro vin cial legis-
latures have in fact en acted only a hand ful of pro vin cial stat utes each year.
Ques tions have now be gun to arise re gard ing both the ex pense of pro vin -
cial leg is la tive and ex ec u tive struc tures and, much more di rectly, the ca -
pac ity of a coun try to pro vide ad e quate re gional ad min is tra tions in all nine
prov inces (DPSA, 1997). As re cently as 2001, na tional gov ern ment had
(again) been re quested to con sider di rect in ter ven tion in terms of sec tion
100 in the ad min is tra tion of one of the prov inces, iron i cally a prov ince ad -
min is tered by the rul ing party. The mat ter was even tu ally dealt with,
without re course to the dras tic use of the con sti tu tional pow ers of na tional
in ter ven tion. This threat ened in ter ven tion in an ANC prov ince in di cated
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that the na tional gov ern ment may well have to in ter vene in the fu ture to as -
sume re spon si bil ity for what are oth er wise con sid ered pro vin cial func -
tions.

One of the po ten tially most dif fi cult fea tures of the re gional or fed eral
framework to ap ply is that re lat ing to the “fis cal con sti tu tion”. It is these
pro vi sions which un der write the sys tem of re gional gov ern ment be cause
they pro vide for the fair dis tri bu tion of na tion ally raised in come both be -
tween na tion and prov ince (to pre vent starv ing the prov inces as a whole)
and be tween prov ince and prov ince (to pre vent po lit i cal fa vour it ism). This
frame-work is founded on each prov ince’s right to an un con di tional
“equitable share” of na tional rev e nue.

Such a de ter mi na tion, in re spect of each prov ince, is a lengthy and com -
plex one. The knock-on com pli ca tions for timeous and trans par ent na -
tional and pro vin cial bud get ing pro ce dures and leg is la tive over sight are
sig nif i cant but not the fo cus of this pa per. The sys tem has been im ple -
mented, mostly with the will ing as sis tance of and com pro mise by na tional
and all pro vin cial gov ern ments. How ever, the com plex con sti tu tional re -
quire ments on bud get ing pro ce dures, trea sury con trols and pro vin cial
entitlements have come un der par lia men tary scru tiny with a view to cre at -
ing a system that is simpler and better geared to fiscal control.

There are some ob serv ers of the South Af ri can con sti tu tion-mak ing pro -
cess who ar gue that with the ben e fit of hind sight in any such pro cess the
num ber of con sti tu tional law yers should be matched by an equal num ber
of cost ac coun tants. The struc tures and ob li ga tions im posed on South Af -
rica by its Con sti tu tion are not cheap.

X. EVALUATING THE CO-OPERATIVE GOVERNMENT

MODEL: THE NCOP

It is not within the scope of this chap ter to fully eval u ate the sys tem of
ex ec u tive co-op er a tive gov er nance. Ob ser va tions are there fore con fined to 
the frame work of in ter gov ern men tal re la tions in the na tional leg is la tive
sphere. This con cerns the func tion ing of the NCOP as a house of prov -
inces, and the fur ther le gal clar i fi ca tion by the Con sti tu tional Court con -
cern ing the bound aries be tween; na tional and pro vin cial com petencies.

Not with stand ing the pro lix rules and pro ce dures en tailed in the pas sage
of leg is la tion, the NCOP has so far man aged to dis charge its ac tiv i ties
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with out ma jor ten sions. How ever, there are con sid er able ju ris pru den tial
prob lems that may face the NCOP in the fu ture. Pre-em i nent amongst
these is the dif fi culty in “tag ging” leg is la tion so, that it can be passed in the
pro ce dur ally dis tinct req ui site way by the NCOP (the NCOP i’s7... re -
quired to pass leg is la tion in two dif fer ent ways, de pend ing on whether the
leg is la tion con cerns a pro vin cial mat ter or a na tional mat ter). Leg is la tion is 
not of ten “pure” in its sub ject mat ter and may deal si mul ta neously with
mat ters that can be char ac ter ised as ex clu sively na tional and mat ters that
fall un der the con cur rent ju ris dic tion of the prov inces.

It is still un clear whether the NCOP will dis charge the im por tant roles
its orig i na tors claim it is ca pa ble of. Al though the jury is still out, there are
those who claim it is too as ser tive and those that claim it is not as ser tive
enough in pro tect ing its role as an in de pend ent cham ber of prov inces. It
has in sisted on its right to con sider the bud gets of na tional de part ments and 
to have na tional min is ters ap pear be fore it.

There has been a use ful and com pre hen sive re view of the func tion ing of 
the NCOP within the con text’ of the frame work of the di vi sion of pow ers
be tween na tional and pro vin cial gov ern ments (Murray, 1999; Murray and
Simeon, 1999).

In her as sess ment, Chris tina Murray had both pos i tive and neg a tive
com ments to make. She con cluded that on the neg a tive side, the am biv a -
lence and even sus pi cion of the rul ing party about the de cen trali sa tion of
the cen tral gov ern ment’s pow ers, and the rul ing party’s own de ci -
sion-mak ing struc tures, have meant that the “el e gantly” crafted NCOP has
not de liv ered on its promise or potential.

In a po lit i cal cul ture shaped by dis ci plined and hi er ar chi cal na tional
party ma chin ery, there is lit tle space for dis tinctly pro vin cial view points.
Ac cord ingly (as noted in chap ter 1) the NCOP, even though it has func -
tioned ef fec tively in chan nel ling pro vin cial per spec tives into the na tional
leg is la tive pro cess, has not done much more than tin ker, with and refine
the bills placed before it.

It is not, ar gues Murray, only the cen tral ised party struc tures and old an -
tip a thies to fed er al ism that ac count for this. There, is also real dis ap point -
ment in the fail ure of pro vin cial ad min is tra tions to de liver pub lic ser vices.
Al though there is no ev i dence to con clude that na tional gov ern ment could- 
or would have per formed the pro vin cial func tions more ef fec tively, the
short fall in pro vin cial per for mance has nev er the less prompted a view
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—ar tic u lated at the high est level— that the pro vin cial ar chi tec ture should
be reconceptualised. This crit i cism, has served to un der mine the as ser tive -
ness of the NCOP. There is thus some force in Murray’s crit i cism that by
1999, the. NCOP was still not add ing, the value to the leg is la tive-pro cess.
It was in tended to add.

In a more pos i tive as sess ment, by 2001 one could con clude that the:
NCOP had sur vived its birthpangs, es tab lished its in sti tu tional ma chin ery
and had de vel oped a sense of its po ten tial pow ers. The NCOP had de -
signed and ap plied. the dif fi cult pro ce dures and com mu ni ca tion re quire -
ments en tailed in man ag ing the nine-prov ince man dat ing pro cess. Its prob -
lems were due to work over-load (partly a prod uct of its struc ture) and
de fi cien cies at the pro vin cial level and its tight leg is la tive cy cle. This not -
with stand ing, it had also played a most sig nif i cant role, in bring ing the pro -
vin cial leg is la tures, oth er wise pa ro chial and un der worked, into the na -
tional leg is la tive pro cess and de bates. On this score alone the NCOP has
made a con tri bu tion to the pro ject of co-op er a tive gov er nance of en list ing
the provinces in the tasks and responsibilities of managing the nation as a
whole.

It could also be sug gested that the ab sence of sharp ten sions be tween
cen tral and pro vin cial gov ern ments need not only in di cate pro vin cial pas -
siv ity-it may also be an in di ca tion of the suc cess of the frame work of in ter -
gov ern men tal co-op er a tion. For ex am ple, the ef fec tive sec toral fo rums of
inter-pro vin cial min is ters —the MinMecs— have suc cess fully ob tained
pro vin cial con sen sus on most na tional bills be fore they were in tro duced
into the par lia men tary law-mak ing pro cess. This, in part, ac counts for the
ab sence of con flict be tween the NCOP and the Na tional As sem bly on leg -
is la tion considered by both these houses (see chapter 1). 

It may be enough for the pres ent stage of po lit i cal evo lu tion that the
NCOP has dem on strated its ca pac ity to meet the an tic i pated tech ni cal chal -
lenges, of its: role. As the po lit i cal land scape changes —and it surely will
over time— and’ if the cur rent pro vin cial frame work re mains in tact, the
NCOP may still come into its own. (See also Calland and Nijzink, on the as 
yet “un ful filled prom ise of the NCOP”.)
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XI. THE FRAMEWORK OF LEGISLATIVE

COMPETENCIES TESTED

The Con sti tu tional Court, and the var i ous high courts have in ev i ta bly
had to deal with dis putes aris ing out of al leged en croach ments by one or
other level of gov ern ment on the ter rain of an other. Not all of these have
turned on an ex am i na tion of the proper ap pli ca tion of the schema of
concurrency set out in the Con sti tu tion. Some have con cerned the pow ers
of the prov inces to draft their own con sti tu tions. In this re gard, the Court
re fused to up hold a pro vin cial con sti tu tion which pur ported to grant it self
cer tain pow ers and to pro vide for a pro vin cial bill of rights “but did sanc -
tion the West ern Cape con sti tu tion which pro vided for ad di tional cab i net
mem bers”. The Court has left only a very lim ited space for prov inces to
cre ate dif fer ent ex ec u tive struc tures from those set out in the Con sti tu tion.

The most im por tant le gal de vel op ments con cern ing the mean ing and
con se quences of the frame work of pro vin cial and na tional func tions and
pow ers are those which have sought to strike down laws which have al leg -
edly gone be yond or out side the con sti tu tion ally pre scribed frame work. A
start ing point for any anal y sis of the gen eral ap proach of the ju di ciary to
these ques tions is the two cer tif i ca tion judge ments both of which con -
tained ex haus tive anal y sis of the pow ers and func tions of prov inces, al -
though the anal y sis was car ried out against the stan dards set by the Con sti -
tu tional Prin ci ples.

One of the first mat ters to call for close scru tiny of the bound ary be -
tween na tional and pro vin cial leg is la tive com pe tence was the chal lenge
to the con sti tu tion al ity of two KwaZulu-Na tal laws that sought to pro -
vide for the pay ment of tra di tional lead ers and the for fei ture of mon eys
re ceived by them from sources out side the prov ince. In up hold ing these
laws the Court noted that in as sess ing whether a law was within the com -
pe tence of a leg is la ture to adopt, it would scru ti nise its pur pose and its ef -
fects not merely its stated ob jects. A bill may have pur poses and ef fects
out side its leg is la tive field of competence.

The most im por tant case on these ques tions is the li quor bill case. This
case pro vided an op por tu nity for the Court to can vass the en tire frame work 
of concurrency, ex clu siv ity and the over rid ing pow ers of na tional in ter -
ven tion. The li quor bill sought to in tro duce a na tional sys tem of reg u la tion
and li cens ing for the man u fac ture, dis tri bu tion and re tail sale of li quor. In
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re spect of the re tail sale it sought to pre scribe to the prov inces, in con sid er -
able de tail, the leg is la tion that the prov inces were to en act. ‘Li quor li cens -
ing’ is one of the items on the sched ule of ex clu sive pro vin cial com pe ten -
cies in re spect of which the na tional level of gov ern ment may not leg is late
at all.

The mat ter came to the Court by an un usual route. The Pres i dent re -
turned the bill (as pre sented to him for sig na ture) to the Na tional As sem bly
to ad dress con cerns that the bill (pro posed by his own cab i net) en croached
on a pro vin cial ex clu sive com pe tence. Par lia ment sent it back to the Pres i -
dent un changed, and he in turn re ferred it to the Court for a de ci sion on its
con sti tu tion al ity. He stated in his let ter to the Court that the leg is la tion is
per mit ted to en croach on ex clu sive pro vin cial com pe ten cies only it was
nec es sary to main tain eco nomic unity, to main tain es sen tial na tional stan -
dards, to es tab lish min i mum stan dards for the ren der ing of ser vices, or to
pre vent un rea son able and prej u di cial ac tion by one prov ince as re gards the
oth ers sec tion 44(2). In the ab sence of any ju ris pru den tial guidelines on
this question, he count not say that it was “necessary”.

The Con sti tu tional Court found that in fact the leg is la tion had three
purposes. Two pur poses placed the leg is la tion in an area of concurrency
(trade and in dus trial pro mo tion) (if there was doubt on this, these pur poses
were jus ti fied as an in ter ven tion in terms of sec tion 44(2). These pur poses
re lated not to li quor li cens ing as such but to ques tions of trade and com pe ti -
tion in an in dus try char ac ter ised by, a high level of ver ti cal in te gra tion. The
bill’s con cern is to reg u late the in dus try, inter alia, to al low new en trants into 
it. The third pur pose, how ever —to pro vide for a uni form sys tem of re tail li -
cens ing— re lated to a mat ter that was intra-provincial (un like man u fac tur -
ing and dis tri bu tion, which were na tional or cross-bound ary con cerns) and
was an ex clu sively pro vin cial func tional area. The Court struck down only
those por tions of the bill re lat ing to re tail li cens ing and mi cro-man u fac tur -
ing (such as home brew ing). It was note wor thy that the Court used the pur -
poses of the act to de ter mine its area of ef fect. It re cog nised that acts or
bills may have more than one pur pose and in its de ci sion it would al low
pur poses that fell within the hor i zon tal di vi sion of pow ers schema and ex -
cise only those that fell out side it. The Court also sug gested, cor rectly, that
there may have been no need to as sert the ne ces sity of an over ride in ter ven -
tion if the func tional area of the bill was not in fact a schedule 5 one. Fur -
ther more, if the fun da men tal ar eas that were the tar get of the pur poses of
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the bill were ar eas of con cur rent com pe tence it would make no dif fer ence
that the bill had been passed in ac cor dance with the sec tion 76 pro ce dure.
By im pli ca tion, the Court is sug gest ing that if a sec tion 76 pro ce dure had
been fol lowed in re spect of a bill deal ing with an ex clu sively na tional com -
pe tence it would fail to pass con sti tu tional mus ter.

The Court made pass ing ref er ence to the “pith and sub stance” ap proach
of the Ca na dian courts, but did not sug gest it was ap pli ca ble. There is lit tle
doubt, how ever, that the treat ment of the con sti tu tional pro vi sions re gard -
ing na tional and pro vin cial func tions and pow ers in the li quor bill mat ter
can not be faulted, nor can Pres i dent Mandela’s in stincts in re fer ring the
mat ter to the Court. It was an im por tant and sym bolic act dem on strat ing
the co her ence and in teg rity of the sys tem as a whole.

By 2002, the Court had yet to deal with a full fron tal con flict be tween
con tra dic tory pro vi sions of a na tional and pro vin cial law both prop erly in 
force in an area of concurrency. The clos est the Court came to con sid er -
ing the pre-em i nence test con tained in sec tion 126 was the Amakhosi case
re ferred to above. From the judg ment in that case (which was brought un -
der the anal o gous In terim Con sti tu tional pro vi sions) it is clear that the
Court will be un will ing to find con flicts or con tra dic tions if it is pos si ble to
al low such pro vi sions to stand or to ‘read’ them in a way which avoids un -
con sti tu tion ally. The Court has also made ref er ence to the chap ter on
co-op er a tive gov er nance and the need to dis play “fed eral co mity” or
Bundestreue in one’s ac tions. The Court has not gone so far as to deny
accessto the Court for the ju di cial res o lu tion of a dis pute on ac count of the
fact that one or both par ties had not, as man dated by sec tion 41(3) and (4),
at tempted to re solve the dis pute by other means or mechanisms be fore ap -
proach ing the courts. (For fur ther dis cus sion on the set tle ment of dis putes
see Steytler, chap ter IO.)

In gen eral, the courts, and the Con sti tu tional Court in par tic u lar, have
played the bal anc ing adjudicatory role en vis aged in the Con sti tu tion. The
courts’ judg ments have shown an ap pre ci a tion of the needs of good and ef -
fec tive gov ern ment. They have also shown an ap pre ci a tion of. the need to
pro tect the in teg rity of the sys tem Of pro vin cial gov ern ment par tic u larly
from, na tional .en croach ment, as well as the fact that the South Af ri can
sys tem of in ter gov ern men tal re la tion ships, unique in the pri macy it places
on the mu tual im pli ca tion and dependency of each level on each other.
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