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I. INTRO DUC TION: THE COURTS’ ROLE IN THE ARBI TRA TION PRO CESS

The mod ern his tory of in ter nal and in ter na tional ar bi tra tion law can be
stud ied through the de vel op ment of re la tions be tween ar bi tra tion and or -
di nary jus tice. The his tory of in ter na tional ar bi tra tion can be seen as fall -
ing into four pe ri ods: early twen ti eth cen tury in dus tri al iza tion, the war
econ omy from 1936, post-war re cov ery and re con struc tion, and fi nally
the phase of eco nomic ex pan sion, which saw a re mark able growth in for -
eign re la tions.1

The re la tion ship be tween the phe nom e non of ar bi tra tion and fea tures
of the econ omy and of the po lit i cal-in sti tu tional sit u a tion is highly ev i -
dent at the in ter na tional level of ar bi tra tion, and also at the in ter nal level.

235

* Full pro fes sor at the Uni ver sity of Bo log na.
1 Mi no li, “L’Ita lia e l’ar bi tra to com mer cia le in ter na zio na le”, Atti of the Vlll Na tio -

nal Con ven tion of the Ita lian Asso cia tion of Ci vil Pro ce du re Scho lars (Pa via, 23-26 May 
1968), Mi lán, 1971, pp. 31 y ss, es pe cially 36 y ss.
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To day I would say that a fifth pe riod should be added, which can be
rec og nized not only by the fea tures of the econ omy —which can not but
have an in flu ence on the most com mon way to re solve com mer cial dis -
putes, apart from or di nary pro ceed ings— but also by spe cific ju rid i cal as -
pects.

The New York con ven tion of 10 June 1958, on the rec og ni tion and
ex e cu tion of for eign ar bi tra tion awards, was rat i fied by most coun tries of 
the world,2 and has, partly in vir tue of its ju ris pru den tial ap pli ca tions, be -
come the stan dard text on the sub ject and has a pow er ful in flu ence on
na tional leg is la tion.

Amongst Eu ro pean Un ion mem bers, the in creas ing num ber of forms
of eco nomic and po lit i cal in te gra tion can not, in my opin ion, but lead to
leg is la tive change, which must be in spired by the po ten tial har mo ni za -
tion of in ter nal ar bi tra tion law too,3 at least of the ba sic prin ci ples not in
con trast with spe cific fea tures of each sin gle le gal sys tem. As re gards
those fea tures, it should be noted that they can rep re sent an im ped i ment
to the stan dard iza tion of re gimes, more so in the case of pro ceed ings be -
fore the or di nary ju di cial au thor ity,4 than for pro ceed ings be fore an ar bi -
tra tion court, which is freed from the con cept of na tional sov er eignty, in
or der to be sub jected to the free de ci sion of the par ties un der go ing ar bi -
tra tion.

It is gen er ally held that in the course of the 20th cen tury, the re la tion -
ship be tween ar bi tra tion and or di nary jus tice evolved from an idea of
com pe ti tion, which cre ated hos til ity, to one of tol er ance, and is now
mov ing to wards col lab o ra tion.5 Peo ple speak of the judge’s com ple men -
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2 Also by the Peo ple’s Re pub lic of China, with the law of 2 De cem ber 1986, of fi cial 
ac ces sion on 22 Jan u ary 1987 with two res er va tions, which came into force on 22 April
1987, so it can be said, as re gards the num ber of peo ple to whom it is ap pli ca ble too, that
the New York Con ven tion is one of the sets of reg u la tions with the wid est in ter na tional
ap pli ca tion.

3 Cer tainly much more so than the Eu ro pean Con ven tion on In ter na tional Com mer -
cial Ar bi tra tion, adopted in Geneva on 21 April 1961, im ple mented in It aly with law
num. 418 of 10 May 1970, both for its lim ited range of ap pli ca tion and for its scanty con -
crete in ci dence.

4 On the prob lems of the shap ing of civil pro ce dure law cfr. Kerameus, “Ne ces sity
of and Lim i ta tions to Pro ce dural Uni fi ca tion”, Es says in Hon our of Jack Ja cob.

5 Lalive Poudret,b Ray mond, Le droit de l’arbitrage interne et internationale en
Suisse, Lausanne, 1989, pp. 271 y ss.; Goldman, L’action complementaire des juges et
des arbitres en vue d’assurer l’efficacité de l’arbitrage com mer cial in ter na tional in 60



tary ac tion, and this im plies a trend to wards equal ity, which has in re cent 
years re placed the ri valry be tween the said judge and the ar bi tra tors,6 in
rec og ni tion of the con sid er able so cial use ful ness of the al ter na tive means 
of re solv ing dis putes.

The judge’s role is no lon ger sim ply that of guard ian of pub lic or der,
es pe cially in in ter na tional ar bi tra tion, nor does he con fine him self to en -
forc ing the ar bi tra tion award.

The marked in de pend ence of ar bi tra tion and its ef fi cacy mean, par tic -
u larly with a view to col lab o ra tion, that the judge is not lim ited to guar -
an tee ing the re sults ex post, by means of exequatur or the law of ju di cial
ap peal against an ar bi tra tion award, but also and most im por tantly helps
to en sure that the res o lu tion of the dis pute is in con for mity with the law,
in the firm con vic tion that the pro tec tion of fered by ar bi tra tion pro ceed -
ings should be as ef fi ca cious and as ef fec tive as pos si ble, not only con -
cern ing the im ple men ta tion of the award, but also the course of the pro -
ceed ings, the ex pres sion of the due pro cess of law (the right of de fence),
the right to ev i dence, and the use of pro vi sional, pre ven tive and sat is fac -
tory rem e dies.

It may seem par a dox i cal to state that “The law of pri vate ar bi tra tion
is con cerned with the re la tion ship be tween the courts and the ar bi tral
pro cess”.7

It is how ever sig nif i cant that the reg u la tion of this re la tion ship, with a
view to col lab o ra tion, has left its mark on ma jor re forms, such as the law 
of in ter na tional ar bi tra tion in Swit zer land, con tained in chap ter 12 of the
fed eral law on pri vate in ter na tional law of 18th De cem ber 1987, which
came into ef fect on 1st Jan u ary 1989, or the spanish law num. 36 of 5 De -
cem ber 1988, amended in 2003. But we shall re turn to that briefly later.

It should how ever be said that even dur ing a pe riod of his tory de -
scribed as com pet i tive-hos tile, the needs of life proved stron ger than leg -
is la tive ob sta cles and ex pressed them selves through the par ties’ con trac -
tual au ton omy. The “caractère fortuit dû à un ac ci dent de l’histoire” of
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ans après, París, Régard sur l’avenir, 1984, pp. 271 y ss.; Da vid, L’arbitrage dans le
com merce in ter na tional, París, 1982, pp. 74 y ss.; and in gen eral the Atti of the Vl In ter -
na tional Con gress in Mex ico.

6 Ibi dem, p. 274.
7 Mustill and Boyd, The Law and Prac tice of Com mer cial Ar bi tra tion in Eng land,

Londres, 1989, p. 3.



the dis tinc tion be tween the var i ous forms of ar bi tra tion,8 the end shows
it self in terms of the re la tion ship be tween or di nary judge and ar bi tra tors.

How ever, in ter na tional ar bi tra tion has al ways had greater as pi ra tions
to in de pend ence, due to its ob vi ous ten dency to seek shel ter from a sin -
gle na tional leg is la tive sys tem. Both the French leg is la tor of 1981 and
the Swiss one men tioned, chose the lib eral path through a mass of ad hoc 
reg u la tions. But the grow ing proceduralisation and the urge to reg u late
and pro vide for ev ery act, have led a dis cern ing scholar of the sub ject to
won der, al most by way of prov o ca tion, whether pres sures to wards new
forms of ar bi tra tion are not emerg ing, a sort of con trac tual in ter na tional
ar bi tra tion.

The cur rent era, when the or di nary judge/ar bi tra tor re la tion ship is one
of tol er ance, has brought in de pend ence in in ter nal ar bi tra tion too.

But there are signs that this “tol er ant” spell is com ing to an end: in It -
aly with law num. 28 in 1983, amended in 1994 and again in 2006 the ju -
ris dic tional award was set free from the Court’s exequatur. It is no lon -
ger nec es sary for a judge to in ter vene for the ar bi tra tors’ de ci sion to be
born, alive and kick ing. The de ci sion is freed from the con trol of the
Court, which as sists, with state power, only to give the award a bind ing
na ture. When the award stands on its own two feet, there is much dis cus -
sion as to what its “man da tory” ef fi cacy is. But stand it does. The pe riod
of “pro ba tion” is over.

For its part, ju ris pru dence backed by con sid er able doc trine clearly
con firms the in de pend ence of the ar bi tra tion clause.9

We have seen that this gen eral re la tion ship be tween ar bi tra tor and
judge is to be found in a num ber of re cent laws of Eu ro pean coun tries,
laws that show that the “pe riod of tol er ance” is over, which is also true
of the re cent Ital ian law on ar bi tra tion re form in 2006. 
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8 See para 4.
9 Cas sa tion, sec tion un., 18 May 1978, num. 2392, Mass. Foro. it., 1978, c. 460;

Cass., 28 Oc to ber 1973, num. 2801, idem 1973, c. 787; Schizzerotto, op. cit., p. 134;
Zaccheo, “Contratto e clausola compromissoria”, Rivista Trimistale di Diritto e
Procedura Civile, 1987, pp. 423 y ss. and ivi ci ta tions.



II. ARBI TRA TION REFORMS IN EURO PE. THE ITA LIAN LAW

It might be in ter est ing to cast an eye —even su per fi cially— over the re -
forms that have taken place in var i ous Eu ro pean coun tries. In It aly, the
law con cern ing ar bi tra tion un der went ma jor amend ment with leg is la tive
de cree no. 40, of 2 Feb ru ary 2006. As re gards ar bi tra tors and or di nary
judges, it can be said that the lib erty of the for mer was strength ened.

I shall cite three ex am ples, as we can not ex am ine all the new reg u la tions.

a) The new ar ti cle 817 (Code of Civil Pro ce dure) states that the ar bi -
tra tors de cide upon the va lid ity and the con tent of the ar bi tra tion
agree ment and on the reg u lar con sti tu tion of the board/panel of ar -
bi tra tors. This dis po si tion also ap plies even if the ar bi tra tors’ pow -
ers are chal lenged be fore the or di nary judge. As we can see, the
prin ci ple of Kompetenz-Kompetenz is faith fully ob served.

b) Ar ti cle 819 ter (Code of Civil Pro ce dure) then states that ar bi tra tors’
ju ris dic tion is not ousted by the same suit be ing pend ing be fore the
judge, nor by there be ing a con nec tion be tween the dis pute that they
must re solve and an other suit pend ing be fore the or di nary judge. Here 
again the chains bind ing the ar bi tra tors to the or di nary judge have
been bro ken; pre vi ously the lat ter’s ju ris dic tion over whelmed that of
the ar bi tra tors. 

c) Fi nally, ar ti cle 824 bis (Code of Civil Pro ce dure) states that the ar -
bi tra tors’award has the same ef fects as the judge ment pro nounced
by the or di nary judge, save for ex ec u tive ef fec tive ness, which is
set in ac tion only by the or di nary judge’s exequatur. 

There are then still mo ments when the ju di cial au thor ity is of help in
ar bi tra tion. When the panel is be ing con sti tuted, if one party does not ap -
point an  ar bi tra tor or if agree ment is not reached as to the third ar bi tra -
tor; or when it is nec es sary to re place an ar bi tra tor who is not ful fill ing
his role.

Col lab o ra tion is in creased with the new ar ti cle 816 ter (Code of Civil
Pro ce dure) and with the power of the Pre sid ing Judge of the or di nary
Court to or der wit nesses to ap pear be fore the ar bi tra tors.
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III. THE SPA NISH LAW

In Spain, law no. 36 of 5 De cem ber 1988 had al ready made rad i cal
changes in ar bi tra tion law as con tained in the law of 22 De cem ber 1953,
by sim pli fy ing it and grant ing the in sti tu tion a con sid er able de gree of in -
de pend ence.10

This in de pend ence is par tic u larly ev i dent in ti tle II, ar ti cle 5 and ss.,
which is de voted to the ar bi tra tion agree ment, which had thus com bined
the spe cial agree ment and the gen eral ar bi tra tion clause. Ar ti cle 8 pro vided 
for this in de pend ence and ex plic itly sep a rated the ar bi tra tion agree ment
from the grounds for an nul ment of con tract, to which the agree ment re fers.

What is more in ter est ing is ar ti cle 43, which reg u lates the auxilio
jurisdiccional pro ce dure.

In fact ar ti cle 27 states that the ar bi tra tors might ask for the help of the 
trial judge of the place where the ar bi tra tion pro ceed ings are tak ing
place, in or der that the lat ter might take ev i dence that they them selves
can not.

This trend is con firmed by law num. 60 of 23 De cem ber 2003, which
came into ef fect on 27 March 2004. 

Ar ti cle 7 as serts the in de pend ence of the ar bi tra tion sys tem, which no
lon ger claims to be an al ter na tive to the ju rid i cal trial, but of fers it self as
a sep a rate, set tled and in de pend ent sys tem.11

Ar ti cle 23 gives the ar bi tra tors the power to is sue pro vi sional rem e dies.
Ar ti cle 33 con firms ju di cial as sis tance in the tak ing of ev i dence.
The con clu sion to be drawn from this —nec es sar ily rapid and su per fi -

cial— ex am i na tion, is that in span ish law there are many cases of con tact 
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10 On the Span ish Law, Ramos Méndez, “La nuova disciplina dell’arbitraggio in
Spagna”, Rivista Trimistale di Diritto e Procedura Civile, 1990, pp. 241 y ss.; Iriarte, Ángel,
“El reconocimiento y ejecucibn de laudos extranjeros segjn el artículo 60 del proyecto de ley 
de arbitraje”, Actualidad Civil, 1988, pp. 1901 y ss; id., “Algunas notas críticas al
proyecto de ley de arbitraje en sus disposiciones referentes al arbitraje com mer cial
internacional”, Rev. Gen. Der., 1988; La China, “La nuova legge spagnola sull’arbitrato”,
Rivista di Diitto Processuale, 1990, pp. 486 y ss. pre vi ously: Ramos Méndez, Arbitraje y
proceso internacional, Bar ce lona, 1987; Verdera y Tuells, “In ter na tional com mer cial ar bi -
tra tion and the Span ish Court of Ar bi tra tion”, Jour nal of In ter na tional Ar bi tra tion, 1986,
lll, p. 61.

11 Cucarella Galliana, El procedimiento ar bi tral, law 60/2003, Bolonia, 23 De cem -
ber, 2004; Gonzalo Quiroga, Orden pjblico y arbitraje internacional en el marco de la
globalizacibn com mer cial, Ma drid, 2003.



be tween ar bi tra tors and or di nary judge, with a view to col lab o ra tion
rather than con trol, and that the most sig nif i cant part of this is the as sis -
tance of the judge, at the ar bi tra tor’s re quest, in the pro ba tive in quiry.

The so cial use ful ness of ar bi tra tion, as an ef fi ca cious al ter na tive means
of dis pute res o lu tion, is thus con firmed.

IV. THE SWISS LAW

On 1 Jan u ary 1989, the Swiss fed eral law on in ter na tional pri vate law
of 18 De cem ber 1987 came into ef fect. Sec tion 12 is de voted to in ter na -
tional ar bi tra tion, which thus has its own ad hoc reg u la tions.

Sec tion 12 is a skel e ton-law, very syn thetic and in spired by a lib eral
and in no va tive idea; be cause of the very spe cific na ture of in ter na tional
ar bi tra tion, the law leaves am ple space to the wishes of the par ties.12

The lib eral style which, as I said, in spires the new law, is par tic u larly
marked in mat ters of pro ce dure. Ac cord ing to ar ti cle 179, it is the par ties
them selves who con trol not only the ap point ment of the ar bi tra tors but
also their re vo ca tion or re place ment. Only in the event of no agree ment
be ing reached does the or di nary judge as sist. Ar ti cle 180 states that a
chal lenge to an ar bi tra tor, in the cases pro vided for, is de cided by the ar -
bi tra tion court it self; the judge can, how ever, in ter vene in dis puted cases. 
The Court of ar bi tra tion is guar an tor of its own im par tial ity, which in -
creases its re spon si bil ity.

Ar ti cle 183 grants the ar bi tra tion court the power to is sue pro vi sional
rem e dies, un less oth er wise agreed by the par ties. This pro vi sion is pro -
foundly in no va tive, not only as re lates to ar ti cle 26 of the Swiss con cor dat
(which re serves pro vi sional rem e dies to the or di nary judge), but also as con -
cerns ar ti cle 8, num. 5 of I.C.C. reg u la tions, which al low the arbitrational
référé only if the par ties un dergo it. In the same way, other laws al low ar bi -
tra tors to is sue pro vi sional rem e dies (e.g. ar ti cle 26 of Cnudci reg u la tions),
but pro vi sion for this is al ways re quired in the ar bi tra tion agree ment. The
same hap pens with ar ti cle 1051 of the Dutch Civil Code. Here how ever,
the power de rives di rectly from the law, un less oth er wise agreed. Ob vi -
ously the ar bi tra tors have no means of co er cion; ar ti cle 183, para 2, al -
lows the ar bi tra tion court to re quest the col lab o ra tion of the com pe tent
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judge, if the party against whom the rul ing has been made does not sub mit
to it of his own free will. 

It should be emphasised that the power of ini tia tive is given di rectly to 
the ar bi tra tors, and not to the party in fa vour of whom the rul ing has
been made.

Ar ti cle 184 al lows a sim i lar re quest for the judge’s co op er a tion “for
the ex e cu tion of the probatory pro ceed ing”. The broad word ing means
col lab o ra tion can be used for any in ves ti ga tive need, al though with the
lim i ta tion —which is not re ally a lim i ta tion, but an ob vi ous con se -
quence— that the judge will ap ply do mes tic leg is la tion.

As if the broad word ing of ar ti cles 183 and 184 were not enough,
Swiss law also con tains an all-en com pass ing uni ver sally ap plied rule,
which has aptly been called a “clause paraplui”.13 Ac cord ing to ar ti cle
185, “fur ther ju di cial col lab o ra tion” is per mit ted: it would be in ter est ing
to hear of the first cases of this in ac tion. So far, it can not be ex cluded
that the law might also be used for the uni fi ca tion of a num ber of ar bi tra -
tion pro ceed ings, or for third party in ter ven tion, al though these are not
ex pressly pro vided for.

V. THE AUS TRIAN LAW

One of the most re cent laws on ar bi tra tion in Eu rope is the Aus trian
one, which came into force on 1 July 2006, largely in spired by the
Uncitral model law,14 which is ap plied to both in ter nal and in ter na tional
ar bi tra tion.

FEDERICO CARPI242

13 There has al ready been wide and par tic u larly com pe tent elab o ra tion of the doc -
trine: apart from the al ready men tioned com men tary of Lalive, idem; Wal ter, “L’arbitrato 
internazionale in Svizzera”, Rivista Trimistale di Diritto e Procedura Civile, 1989, pp.
517 y ss.; Reymond, “La nou velle loi Suisse et le droit de l’arbitrage In ter na tional.
Réflexions de droit com pare”, Rev. Arb., 1989, pp. 385 y ss.; Budin, La nou velle loi
suisse sur l’arbitrage in ter na tional, 1988, pp. 51 y ss.; Bucher, Le nouvel ar bi trage in ter -
na tional en Suisse, Basel-Frank furt, 1988 (1989 ger man edi tion); Sam uel, The New Swiss 
Pri vate In ter na tional Law Act, in In ter na tional and Com par a tive Law Quar terly, 1988,
pp. 681 y ss.; Habscheid, “Il nuovo arbitrato internazionale in Svizzera”, Rivista di
Diritto Processuale, 1989, pp. 738 y ss.

14 See Aschauer, “Il nuovo diritto austriaco dell’arbitrato”, Riv. Arb., 2006, pp. 237 y ss., 
and ci ta tions therein; Zeiler, Schiedsverfahren, Vi enna-Graz, 2006; Kloiber, Rechberger,
Oberhammer, Haller, Das neue schiedsrecht, Vi enna, 2006.



Var i ous rules stress ar bi tral in de pend ence and the re la tion ship of col -
lab o ra tion with the state judge.

Thus ar ti cle 584 af firms the prin ci ple of ar bi tral Kompetenz-Kompetenz,
in the case of a pe ti tion made be fore the state judge. 

Ar ti cle 578 says that the state judges can in ter fere in the busi ness of
ar bi tra tion only in very ex plicit cases, in or der to make ar bi tra tion more
in de pend ent.

Ar ti cle 602 pro vides for a con sid er able amount of help from the judge 
in tak ing ev i dence be fore the ar bi tra tors.

Ar ti cle 607 states that the award has the same ef fects be tween the par -
ties as a state Court de ci sion, and is en force able with out state exequatur.

The Court of ar bi tra tion can is sue pro vi sional rem e dies; how ever the com -
pe tence of the state judge is not ex cluded, es pe cially be fore the arbitrational
Court has been con sti tuted and when the in junc tion must be is sued ex parte.

In es sence, the Aus trian law con firms the ex ist ing trend to wards greater
ar bi tral in de pend ence.

VI. SOME OT HER EURO PEAN LAWS

The same can be said of the Dan ish Ar bi tra tion Act 2005 (Law num.
553 of 24 June 2005), which is also based on the Uncitral model law: ar -
ti cle 16 grants in de pend ence to ar bi tral ju ris dic tion; ar ti cle 27 pro vides
for the as sis tance of the or di nary judge in tak ing ev i dence and to re quest
the Court of Jus tice of the Eu ro pean Com mu ni ties to give a rul ing thereon.15

In Bel gium the law of 27 March 1985 on in ter na tional ar bi tra tion
acted on a pro posal made by Mar cel Storme in 1981, and con firmed the
state judge’s lack of ju ris dic tion to hear an ap pli ca tion for the can cel la -
tion of an ar bi tra tors’ award which has no con nec tion with Bel gium.

Ar ti cle 1696 of the ju di cial code pro vides for ju di cial as sis tance from
the Tri bu nal de premiPre in stance; ar ti cle 1697 con firms the ju ris dic tion
of the ar bi tral Court to de cide on its own ju ris dic tion.

In Ger many, the Ar bi tral Pro ceed ing Re form Act came into force on 1 
Jan u ary 1998, and the sub se quent amend ments made nec es sary by the
ZPO re form of 27 July 2001 and by the Law of Con tracts Re form Act of
26 No vem ber 2001, were in cor po rated into the tenth book of ZPO.16
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15 Hertz, Dan ish Ar bi tra tion Act 2005, Co pen ha gen, 2005.
16 Schwab-Wal ter, Schiedgerichtsbarkeit, 6a. ed., Mu nich, 2000.



Sec tion 1041 al lows the ar bi tral Court to is sue in terim mea sures of
pro tec tion; sec tion 1050 pro vides for Court as sis tance in tak ing ev i dence
and other ju di cial acts; sec tion 1055 states that “the ar bi tral award has
the same ef fect be tween par ties as a fi nal and bind ing court judge ment”.

More over, ac cord ing to sec tions 1062 and 1032 the Oberlandsgericht
has ju ris dic tion in de cid ing on the ad mis si bil ity of ar bi tra tion, be fore the
ar bi tral Court has been con sti tuted.

The Eng lish Ar bi tra tion Act, how ever, re serves con sid er able power
over ar bi tra tion pro ceed ings to the state Court.

Apart from the Court’s power to re move an ar bi tra tor in the cases pro -
vided for by ar ti cle 24, ar ti cle 32 grants the Court the De ter mi na tion of
pre lim i nary point of ju ris dic tion, and its de ci sion is con sid ered sub ject to 
ap peal (ar ti cle 32, num. 6).

Ar ti cle 42 pro vides for a good deal of as sis tance, in which “the Court
may make an or der re quir ing a party to com ply with a pe remp tory or der
made by the Tri bu nal”.

In France the 1981 re form (de crees num. 80-354 of 14 May 1980 and
num. 81-500 of 12 May 1981, ar ti cle 1442-1507 Na tional Code of Civil
Pro ce dure (NCCP), sought to strike the right bal ance be tween the prin ci -
ple of ar bi tral free dom and that of safety/se cu rity.

Both the con tents of the code and the trend in ju ris pru dence have de -
fined the fig ure of the juge d’appui in or der to make this lat ter ef fec tive in
ju di cial as sis tance with ar bi tra tion (see ar ti cles 1444 and 1493 on dif fi cul -
ties aris ing in the con sti tu tion of the ar bi tral Court; ar ti cle 1457 on the
référé), with out en croach ing on the prin ci ple of Kompetenz-Kompetenz
(ar ti cle 1466).17

Re cently the Comité français de l’arbitrage sub mit ted a text for ar bi -
tra tion re form,18 in which, while re af firm ing ar bi tral free dom, they in -
creased and im proved the pow ers of the juge d’appui both as re gards the
ad min is tra tion of ev i dence (ar ti cle 1465) and con cern ing con ser va tive
and pro tec tive mea sures.
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17 Bolard, “Les principes directeurs du procès ar bi tral”, Riv. Arb., 2004, p. 511;
Derains, “La practique de l’administration de la preuve dans l’arbitrage com mer cial in -
ter na tional”, Riv. Arb., 2004, pp. 781 y ss.; Kassis, L’autonomie de l’arbitrage com mer -
cial in ter na tional, París, 2005.

18 De volve, “Présentation du texte proposé par le comité français de l’arbitrage pour
une réforme du droit de l’arbitrage”, Riv. Arb., 2006, pp. 491 y ss.



VII. THE UNCI TRAL MODEL LAW ON ARBI TRA TION: REFORM

 OF INTE RIM MEA SU RES OF PRO TEC TION

I have made sev eral men tions of the Uncitral Model Law on In ter na -
tional Com mer cial Ar bi tra tion, adopted by the United Na tions Com mis -
sion on In ter na tional Trade Law on 21 June 1985, which was the in spi ra -
tion for var i ous re cent re forms in Eu ro pean coun tries.

It is ex tremely dif fi cult to ex am ine it prop erly with lim ited space.
For the pur poses of this pa per, it will suf fice to emphasise:
Ar ti cle 16 adopts the two im por tant prin ci ples of Kompetenz-Kompetenz

and of sep a ra bil ity or au ton omy of the ar bi tra tion clause. The ar bi tra tion tri -
bu nal may rule on its own ju ris dic tion.

There ex ists a trend in fa vour of lim it ing Court in volve ment in in ter -
na tional com mer cial ar bi tra tion. This seems jus ti fied in view of the fact
that the par ties with an ar bi tra tion agree ment make a con scious de ci sion
to ex clude court ju ris dic tion and, in par tic u lar in com mer cial cases, pre -
fer ex pe di ency and fi nal ity to pro tracted bat tles in Court.19

Ar ti cle 27 states that the ar bi tral Court, or a party with the ar bi tral
Court’s ap proval, may ask for as sis tance from the State Court of where
the ar bi tra tion is tak ing place “in tak ing ev i dence”. The word ing in the
Aus trian and Dan ish na tional re forms is par tic u larly broad, and cov ers
both oral and doc u men tary ev i dence. Wit ness the care de voted to ju di cial 
as sis tance re quired in the search for the truth.

Fi nally, it should be noted that the most re cent ses sion of Uncitral (19
June-7 July 2006) for amend ments to the model law was about in terim
mea sures. In the in ter ests of ar bi tra tors’ in de pend ence, wide pow ers for
the ar bi tral Court were pro posed, de spite the res er va tions of some coun -
tries, such as France, It aly and Bel gium.

VIII. CON CLU SIONS

To con clude, I hope that it has been dem on strated that the pros pect of
ju di cial col lab o ra tion is pre vail ing over that of ju di cial con trol, de spite
the dif fer ences proper to the var i ous sys tems, and es pe cially de spite the
dif fer ent prob lems of in ter nal ar bi tra tion with re spect to in ter na tional.
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19 See points 20 and 21 of the ex plan a tory note by the Uncitral sec re tar iat.



More over, the judge still has a dual role: on the one hand as guar an tor of
the ef fects of ar bi tra tion, on the other, in pro vid ing as sis tance, be cause of the
ar bi tra tors’ lack of means of co er cion ap pro pri ate to their ju di cial pow ers.20

An im proved un der stand ing of their re cip ro cal func tions, and of their
in de pend ence,21 may strengthen that solid re la tion ship, which is at the
same time guar an tee for the par ties and of the ef fi ciency of the in stru ment
for dis pute res o lu tion. And it may also help to stop crit i cism be ing lev elled 
at ap peals against the award, thus thwart ing the out come of ar bi tra tion. 

It is in this sense that the con stant, dis creet pres ence of the judge
should be viewed; he can be called on not only and not so much by the
par ties, but by the ar bi tral col lege it self, es pe cially where the law in force 
is least ad e quate, that is in the mid dle phase of ar bi tra tion, the probatory
in quiry, and in the is su ing of in terim mea sures.
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20 See note 113.
21 Carpi, “Libertà e vincoli nella recente evoluzione dell’arbitrato”, Quaderni della

Rivista Trimistale di Diritto e Procedura Civile, Milán, 2006, pp. 3 y ss.


