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I. INTRO DUC TION

This pa per will ex am ine some con sti tu tional norms of civil pro ce dure as
they find ex pres sion in the rel a tively re cently pub lished ALI/UNIDROIT 
Prin ci ples of Trans na tional Civil Pro ce dure1 (here in af ter “the Prin ci -
ples”). In or der to do so we must first dis cuss the back ground and de vel -
op ment of the Prin ci ples as well as the sources and pre vi ous ex pres sion
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* Pro fes sor of Ci vil Pro ce du re, Fa culty of Law, The He brew Uni ver sity of Je ru sa -
lem. It is a great ho nor and plea su re for me to wri te this pa per for pu bli ca tion in this es tu -
dios en ho me na je a Hec tor Fix-Za mu dio, a most es tee med co llea gue, in ho nor of his fifty 
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of the se mi nar, to whom I am greatly in deb ted.
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USA, May 2004 and by UNIDROIT, at Ro me, Italy, April 2004, and as pu blis hed by
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www.juridicas.unam.mx


of con sti tu tional norms of civil pro ce dure. We will start with the back -
ground and de vel op ment of the Prin ci ples.

II. THE BACK GROUND AND DEVE LOP MENT OF THE PRIN CI PLES

The or i gin of what are now the Prin ci ples of was an Amer i can Law
In sti tute (ALI) pro ject to de velop and pro mul gate “trans na tional rules
of civil pro ce dure”, which be gan in 1997. A full dis cus sion of the his -
tory of that pro ject, as well as my views con cern ing it, would go far be -
yond the con fines of this pa per. More over, in 2001 I pub lished an ar ti -
cle cov er ing these sub jects.2

For pur poses of this pa per suf fice to say this pro ject, as with other “har -
mo ni za tion” pro jects was a prod uct of a rel a tively re cently de vel oped view 
among some so phis ti cated com par a tive proceduralists that the two ar che -
typal pro ce dural sys tems —com mon law and civil law— are es sen tially
the same with the dif fer ences be tween be ing more ap par ent than real.

I had pre vi ously writ ten that this view is mis lead ing in its minimization
of the very im por tant sys temic dif fer ences be tween the two sys tems, which
dif fer ences pre vent the de vel op ment of truly uni fied or har mo nized rules
which would ap ply to both of them.3 More over, such an at tempt to har mo -
nize pro ce dural rules of very dif fer ent sys tems would be thwarted by some
pe cu liar con sti tu tional norms, such as the amer i can right to jury trial as well
as dif fer ent spe cific man i fes ta tions of gen eral con sti tu tional norms of due
pro cess and nat u ral jus tice that ex ist in dif fer ent pro ce dural sys tems even
within the same pro ce dural fam ily.4
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2 Goldstein, S., “The Pro posed ALI/UNIDROIT Prin ci ples and Rules of In ter na -
tional Civil Pro ce dure: the Util ity of Such a Har mo ni za tion Pro ject, VI Uni form Law Re -
view, 2001-4, pp. 789-801.

3 Goldstein, S., “On Com par ing and Uni fy ing Civil Pro ce dural Sys tems”, Butterweorth
Lec ture 1994: Pro cess and Sub stance, Londres, 1995, pp. 1-43.

4 Goldstein, S., “The Util ity of the Com par a tive Per spec tive in Un der stand ing, An a -
lyz ing and Re form ing Pro ce dural Law”, Ox ford, Uni ver sity of Ox ford, The In sti tute of
Com par a tive and Eu ro pean Law, 1999, pp. 1-45, a re vised ver sion of this mono graph
was pub lished as Com par a tive Law Re view, The In sti tute of Com par a tive Law in Ja pan,
87 ( 1999 ) and a re vised, com bined and concised ver sion of both of the above was also
pub lished as in Liepold, D. and Sturner, R. (eds.), Zeitschrift fur Zivi lProzess In ter na -
tional ( ZZZPlnt ): Jarbuch des Internationalen ZivilProzessrechts, Koln 2001, p. 375.
For the sake of sim plic ity fur ther ref er ences herein will be to the first pub li ca tion, i. e.,
the “Ox ford mono graph”.



I was, there fore, ex tremely skep ti cal about the ef fi cacy of this pro ject as
orig i nally con ceived. How ever, when, in 2000, UNIDROIT later joined the
pro ject draft, “Prin ci ples” were added to the draft Rules. This rep re sented a
most im por tant im prove ment to the pro ject. 

Rules of Civil Pro ce dure, whether trans na tional or do mes tic are in -
tended to be ap pli ca ble di rectly and to con trol the lit i ga tion. By their na -
ture, there fore, they should be com plete and com pre hen sive. If they are
not so, they are, thereby, de fec tive. Thus, the in abil ity to har mo nize sys -
temic as pects of pro ce dure and those that re late to unique con sti tu tional
norms, such as the amer i can civil jury, or spe cific man i fes ta tions of gen -
eral norms of nat u ral jus tice, will inevitably produce defective rules.

Prin ci ples, on the other hand, are not in tended to be ap pli ca ble di -
rectly and to con trol lit i ga tion. Rather, they serve as guide lines to those
who pro mul gate the Rules. They, there fore, need not be com plete and
com pre hen sive. Thus, if they do not in clude har mo nized prin ci ples as to
sys temic as pects of pro ce dural sys tems or pe cu liar con sti tu tional norms,
they are not thereby defective.

More over, and, in deed, even more im por tantly, the ab stract na ture of
prin ci ples, as com pared to rules, al lows the har mo ni za tion of dif fer ent
man i fes ta tions of con sti tu tional norms based on uni ver sal norms of due
pro cess or nat u ral jus tice, by re fer ring to the uni ver sal norm, rather than
its spe cific man i fes ta tions in dif fer ent pro ce dural sys tems.5

The fact that prin ci ples, as op posed to rules, are not im me di ately bind -
ing and con trol ling of lit i ga tion, but rather are “only” guides to pol icy
mak ers in their fash ion ing of Rules, as well as their more ab stract na ture, 
should make.

Prin ci ples more con du cive to the ac cep tance by the pro po nents of the
dif fer ent pro ce dural sys tems of such non-rad i cal changes in sys temic as -
pects of their pro ce dural sys tem through har mo nized Principles.

Thus, in my view, a pro ject that in cluded adopt ing and pro mul gat ing
Prin ci ples of Trans na tional Civil Pro ce dure was clearly pref er a ble to one 
lim ited only to adopt ing and pro mul gat ing Rules of Trans na tional Civil
Pro ce dure. This, of course, does not mean that the adop tion of such Prin -
ci ples is an easy task. The fact that within the short time of the joint pro -
ject, the Prin ci ples un der went a num ber of drafts, with some ma jor dif -
fer ences among them, shows the dif fi cul ties in volved.
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These dif fi cul ties in clude both the con tent of the har mo nized Prin ci -
ples and the de sir able de gree of their ab strac tion. In terms of the de sired
level of ab stract ness, it is clear that to be use ful the Prin ci ples should be
less ab stract than, for ex am ple, ar ti cle 6 of the Eu ro pean Hu man Rights
and Fun da men tal Free doms, which we will dis cuss be low. On the other
hand, Prin ci ples that would be so con crete as to ap proach Rules in this
re spect would lose a con sid er able part of their advantage over Rules.

In 2001, writ ing as part of a sym po sium on the now com bined pro -
ject,6 I ex pressed my view that well drawn Prin ci ples were not only pref -
er a ble to Rules, but were de sir able in ab so lute terms. Such Prin ci ples
would be most use ful on two lev els. First and fore most, they would serve 
as most im por tant guide lines to pol icy mak ers con cern ing the Rules of
Civil Pro ce dure which they should adopt.

Sec ond, both the pro cess of for mu lat ing the Prin ci ples and their fi nal
ver sion will be most help ful to com par a tive pro ce dural schol ars, like my -
self, par tic u larly in terms of what prin ci ples may be agreed upon as ap pli -
ca ble both to com mon law and civil law pro ce dural sys tems. For, in deed,
there are such prin ci ples, both tra di tional ones and newly de vel op ing ones.

In con clud ing this ar ti cle, I ques tioned the ne ces sity for the con tin u a tion 
of two as pects of the pro ject. The first is why should these Prin ci ples be
lim ited to trans na tional com mer cial dis putes. This lim ited ap pli ca tion was
clear not only by the fact that the Prin ci ples were part of the then de nom i -
nated ALI/UNIDROIT Prin ci ples and Rules of Trans na tional Pro ce dure,
but also by then Prin ci ple 1 (Scope of Ap pli ca tion), which ex plic itly lim its 
the ap pli ca tion of the Prin ci ples to the “pro ce dure of a fo rum for ad ju di ca -
tion of dis putes aris ing from trans na tional com mer cial trans ac tions”.

It was clear that this lim i ta tion was purely an his tor i cal ac ci dent. The
pro ject be gan as one for the for mu la tion of Rules for Trans na tional Civil
Pro ce dure and it is quite un der stand able why such Rules should have
only a very spe cific ap pli ca tion. The Prin ci ples were then added to the
pro ject and took on the lim ited application of the Rules.

On the other hand, when viewed sep a rately from the Rules, in my
view, there was no rea son to so limit the Prin ci ples. By their na ture and,
in deed, their con tent, they should be ap pli ca ble to all civil pro ce dure, do -
mes tic and trans na tional, com mer cial and non com mer cial. I noted that
the his tory of the joint pro ject may pre vent the elim i na tion of the lim ited
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ap pli ca tion of the Prin ci ples at this point. How ever, I ex pressed my hope
that, at some point, the Prin ci ples will be drafted and pro mul gated as ap -
ply ing universally to all civil litigation.

The sec ond ques tion I raised was whether the Rules should be re tained
as part of the pro ject or should the pro ject be lim ited only to the Prin ci ples. 
I asked this ques tion since, as I have stated above, my view as to the util ity 
of the Rules was neg a tive, while my view as to the util ity of the Prin ci ples
was pos i tive. Yet, in my view as ex pressed in that Ar ti cle, the Pro ject
could still be both vi a ble and use ful even if the Rules were re tained, if two 
con di tions were to be ac cepted.

The first is the rec og ni tion that the Prin ci ples are pri mary and the
Rules sec ond ary. The Rules must be seen as de riv ing from the Prin ci -
ples; not the Prin ci ples aris ing from the Rules.

Sec ondly, the Prin ci ples, be cause of their tran scen den tal and ab stract
qual i ties, must be viewed as be ing ca pa ble of be ing trans lated into di -
verse sets of Rules, all of which are le git i mately de rived from the Prin ci -
ples. Ide ally, the pro ject it self should draft and pro mul gate such dif fer ent 
sets of Rules. Short of this, the pro ject should re al ize, and an nounce, that 
the Rules it has pro mul gated are only one of a num ber of pos si ble sets of 
Rules which could be le git i mately derived from its Principles.

While I can not be cer tain that my ar ti cle was the cause for these de -
vel op ments, I am most happy that both of my sug ges tions were ef fec tu -
ated by the or ga niz ers of the Pro ject. Thus, in the fi nal ver sion, the
ALI/UNIDROIT Prin ci ples of Trans na tional Civil Pro ce dure,7 Prin ci ple
1, as quoted above has been elim i nated and in its stead is an un num bered 
pre am ble para graph which states as fol lows: “Scope and Im ple men ta -
tion: These Prin ci ples are de signed pri mar ily for ad ju di ca tion of trans na -
tional com mer cial dis putes. These Prin ci ples may be equally ap pro pri ate
for the res o lu tion of most other kinds of dis putes and may be the basis
for future initiatives in reforming civil procedure”.

Even more sig nif i cantly, as in di cated by the ti tle of the fi nal pub lished
ver sion, the pro ject has now been lim ited to the Prin ci ples. While the pub -
lished book of the Prin ci ples also in cludes a set of “Rules” as an ap pen dix, 
it is made clear that they were nei ther adopted nor even ap proved, nei ther
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by the ALI nor by UNIDROIT, but are only “the re port ers model im ple -
men ta tion of the Prin ci ples...”.8

In terms of con sti tu tional norms of civil pro ce dure we can now eval u -
ate whether the Prin ci ples as adopted have achieved the de sired goals of
find ing the cor rect bal ance be tween ab stract ness and particularization, as 
well as avoid ing con sti tu tional norms unique to given sys tems and har -
mo niz ing dif fer ent man i fes ta tions of con sti tu tional norms based on uni -
ver sal norms of due pro cess or nat u ral jus tice, by re fer ring to the uni ver -
sal norm, rather than its spe cific man i fes ta tions in different procedural
systems.

But be fore do ing so we must ex pand on the dis cus sion above about the
dif fi cul ties of the har mo ni za tion of con sti tu tional norms and dis cuss
briefly the pri mary prior state ment of con sti tu tional norms of civil pro ce -
dure: ar ti cle 6(1) of The Eu ro pean Con ven tion for the Pro tec tion of Hu -
man Rights and Fun da men tal Free doms of No vem ber 4, 1950, (here in af ter 
“ar ti cle 6(1) of the Eu ro pean Con ven tion”), its prog eny and the ju ris pru -
dence in ter pret ing it.

III. HAR MO NI ZA TION OF CONS TI TU TIO NAL NORMS AND ARTI CLE 6(1)
 OF THE EURO PEAN CON VEN TION

As I have at tempted to ex plain else where,9 when one looks at con sti tu -
tional pro ce dural norms from a com par a tive law per spec tive, it is seen that 
they may be clas si fied into three cat e go ries.

First, there are norms which are pe cu liar to a given sys tem, which re -
flect the pe cu liar his tory of that sys tem, but which do not, at all, rep re -
sent a gen eral norm of due pro cess or nat u ral jus tice. Sec ond, there are
con sti tu tional norms that do re flect gen eral norms of nat u ral jus tice, but
are not the only pos si ble man i fes ta tions of such gen eral norm. Third, at
least in the ory, one could posit a given con sti tu tional norm which is the
only pos si ble man i fes ta tion of a general norm of natural justice.

A good ex am ple of the first kind of con sti tu tional norm is that of the
amer i can civil jury. That is, the right to trial by jury in civil lit i ga tion is
con sti tu tion ally pro tected by the fed eral Con sti tu tion and by most State
Con sti tu tions. Yet it is clear that this pe cu liarly amer i can con sti tu tional
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right does not re flect a gen eral norm of due pro cess or nat u ral jus tice and 
could not be har mo nized with other sys tems that do not con tain such a
con sti tu tional norm.

This, of course, does not mean that the civil jury could be eas ily done
away with in the United States. It would take a con sti tu tional amend ment 
to do so in terms of the fed eral ju di cial sys tem and the ju di cial sys tems
of the States that have a sim i lar right in their Con sti tu tions. This is a
most for mi da ble task and there is no in di ca tion that it will be accomplish.

In gen eral, how ever, there are very few ex am ples of con sti tu tional
norms that do not re flect at all a uni ver sal norm of due pro cess or nat u ral
jus tice. Most of the con sti tu tional norms in most sys tems do re flect such
uni ver sal norms. On the other hand, I can think of no ex am ples of the third 
cat e gory, i. e., where the given con sti tu tional norm is the only is the only
pos si ble man i fes ta tion of the uni ver sal norm. In the vast ma jor ity of cases,
a given con sti tu tional norm is only one of a num ber of pos si ble man i fes ta -
tions of such a uni ver sal norm.

The im pli ca tions of this un der stand ing for har mo ni za tion pro jects are
most im por tant. Very spe cif i cally drawn Rules that en deavor to choose
one man i fes ta tion of the uni ver sal norm, to the ex clu sion of oth ers, as the 
har mo nized rule will in ev i ta bly run afoul of the con sti tu tional norms of
one or more of the pro ce dural sys tems in volved. On the other hand, ac -
cep tance of the uni ver sal norm as the guid ing har mo nized prin ci ple
which may be man i fested in dif fer ent, but equally le git i mate, ways in
dif fer ent pro ce dural sys tems not only solves the prob lem but also greatly 
advances the understanding of the universal norm.

More over, it would ap pear that both the ALI and the UNIDROIT bod -
ies in volved in adopt ing the Prin ci ples were aware of this writer’s anal y -
sis of this most im por tant con sid er ation in har mo niz ing con sti tu tional
norms.10

An ex cel lent ex am ple of the ap proach to har mo ni za tion of con sti tu -
tional norms ad vo cated by this writer is to be found in the ju ris pru dence
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as a Mem ber of the gov ern ing coun cil of UNIDROIT and ALI mem ber.



of the Eu ro pean Court of Hu man Rights (ECHR) con cern ing the in ter -
pre ta tion of ar ti cle 6(1) of the Eu ro pean Con ven tion for the Pro tec tion of 
Hu man Rights and Fun da men tal Free doms: “In the es tab lish ment of his
civil rights and ob li ga tions... ev ery one is en ti tled to a fair and pub lic
hear ing within a rea son able time by an in de pend ent and im par tial tri bu -
nal [court]11 established by rule”.

A full dis cus sion of this ju ris pru dence would go well be yond the pur -
poses of this pa per. In ad di tion I have dis cussed it at length else where.12

Suf fice to state herein, that in ap ply ing these con sti tu tional norms, par tic -
u larly as to the re quire ments of “pub lic hear ings” and an “im par tial court”
not only as to the va ri ety of civil law con ti nen tal ju ris dic tions, upon the con -
sti tu tional fun da men tal prin ci ples of which ar ti cle 6(1) was based, but also
as to the com mon law ju ris dic tions of Brit ain and Ire land, the ECHR has
quite rightly and sen si tively en forced on the States in volved the uni ver sal
norms of nat u ral jus tice that un der lay the pro vi sions of ar ti cle 6(1), while al -
low ing dif fer ent man i fes ta tions of such fun da men tal prin ci ples in dif fer ent
pro ce dural sys tems.

As noted above, ar ti cle 6(1) it self rep re sents the pri mary ex ist ing state -
ment of con sti tu tional norms of civil pro ce dure. Its most im por tant role in
this re gard is em pha sized by the fact that has been in cor po rated ver ba tim
into the Eu ro pean Un ion Char ter of Fun da men tal Rights adopted by the Eu -
ro pean Coun cil of Nice De cem ber 7, 2000, the Inter-Amer i can Con ven tion
of Hu man Rights of No vem ber 22, 1969, adopted by the mem ber States of
the Or ga ni za tion of Amer i can States in San Jose, Costa Rica, com ing into
force on July 18, 1978, the Af ri can Char ter of Hu man and Peo ples’ Rights,
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11 Al though the Eng lish text of ar ti cle 6(1) uses the word “tri bu nal” not “court”, this
is gen er ally ac cepted to be a mis taken trans la tion of the French word “tri bu nal”, which
clearly means a first in stance court. Com pare the use of the word “tri bu nal” in the french
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in clud ing the ECHR. See S. Goldstein, the Ox ford mono graph, su pra, note 4, at 27. Thus
for the re main der of this pa per we will re fer to ar ti cle 6(1) as if it used the word “court,”
not “tri bu nal”. 

12  Goldstein, S., “Ad min is tra tion of Jus tice and Fi nan cial Means”, in Law in Mo tion, 
Blainplain, R. (ed.), R., Kluwer Law In ter na tional, The Hague, 1997, p. 211; see also, the 
Ox ford mono graph, su pra, nota 4, pp. 25-34.



which came into force on Oc to ber 21, 1986 and the Pro to col Ouagadougou,
from June 9, 1998.

While, as stated above, the Prin ci ples should be more spe cific than the 
very gen eral text of ar ti cle 6(1), and they also in clude norms that are not
con sti tu tional in na ture, ar ti cle 6(1) and its in ter pre ta tion by the ECHR
are a good ba sis for com par i son with the con sti tu tional norms ex pressed
in the Principles.

IV. ANALY SIS OF SOME CONS TI TU TIO NAL NORMS IN THE PRIN CI PLES

The con sti tu tional norms con tained in ar ti cle 6(1) can be bro ken down 
into the fol low ing:

1. Ad ju di ca tion be fore an in de pend ent and im par tial court es tab lished 
by law.

2. A fair hear ing.
3. A pub lic hear ing.
4. Ad ju di ca tion within a rea son able time.

We now turn to an ex am i na tion of the Prin ci ples ac cord ing to each of
these norms.

1. Adju di ca tion Befo re an Inde pen dent and Impar tial
Court Esta blis hed by Law

This norm finds its ex pres sion in Prin ci ple 1, en ti tled In de pend ence,
Im par tial ity, and qual i fi ca tions of the Court13 and its judges, which pro -
vides as fol lows:

1. The Court and the judges should have ju di cial in de pend ence to de -
cide the dis pute ac cord ing to the facts and the law, in clud ing free -
dom from im proper in ter nal and ex ter nal in flu ence.
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2. Judges should have rea son able ten ure in of fice. Non pro fes sional
mem bers of the Court should be des ig nated by a pro ce dure as sur -
ing their in de pend ence from the par ties, the dis pute, and other per -
sons in ter ested in the res o lu tion.

3. The Court should be im par tial. A judge or other per son hav ing de -
ci sional au thor ity must not par tic i pate if there is rea son able ground 
to doubt such per son’s im par tial ity. There should be a fair and ef -
fec tive pro ce dure for ad dress ing ques tions of ju di cial bias.

4. Nei ther the Court nor the judge should ac cept com mu ni ca tions
about the case from a party in the ab sence of other par ties, ex cept
for com mu ni ca tions con cern ing pro ceed ings with out no tice and for 
rou tine pro ce dural ad min is tra tion. When com mu ni ca tion be tween
the court and a party oc curs in the ab sence of an other party, that
party should be promptly ad vised of the con tent of the com mu ni -
ca tion.

5. The Court should have sub stan tial le gal knowl edge and ex pe ri ence.

In our view, ex cept for 1.5, this Prin ci ple14 1 is a good spec i fi ca tion of 
the norm of ar ti cle 6(1) that ad ju di ca tion should be be fore an in de pend -
ent and im par tial court es tab lished by law. 

P. 1.1 and P.1.4 are clear and need no fur ther ex pla na tion.
P.1.2 sets forth mech a nisms de signed to achieve the “ju di cial in de -

pend ence” man dated by P1.1. In an a lyz ing it we must first note what it
does not state. It con tains no lim its on the man ner of the se lec tion of
judges. P.1.2. ac cepts the many, var ied ways that judges are se lected in
dif fer ent ju ris dic tions: se lec tion by train ing and ob jec tive qual i fi ca tions
as is gen er ally true in civil law ju ris dic tions as well as by ap point ment by 
po lit i cal fig ures as is gen er ally true in com mon law ju ris dic tions, or even 
by pop u lar elec tion as is true of most state court judges in the United
States,15 as long as once se lected they have “rea son able ten ure” in of fice
and, of course, their judicial activities conform to Principle 1.1.
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The mean ing of “rea son able” ten ure is not spec i fied and Com ment
P-1C on this point rec og nizes, and ap par ently ac qui esces in, the fact that
while “typ i cally judges serve for an ex ten sive pe riod of time ...in some
sys tems... some ju di cial of fi cials are des ig nated for short pe ri ods”. It
makes it clear, how ever, that the Prin ci ple for bids the creation of ad hoc
courts.

The sec ond sen tence of P.1.2 per mits the use of non pro fes sional mem -
bers of a Court, such as Amer ica-style ju rors, lay as ses sors or other
nonprofessionals as used in other ju ris dic tions, as long as such
nonprofessionals are them selves “des ig nated by a pro ce dure as sur ing
their in de pend ence from the par ties, the dis pute, and other per sons in ter -
ested in the res o lu tion”. We would em pha size that while P.1.2. per mits
such use of nonprofessionals, it does not af fir ma tively en cour age their
use, let alone require it.

In all of its as pects P1.2. rep re sents a good state ment of the gen eral
norm of due pro cess or nat u ral jus tice re quir ing ju di cial in de pend ence,
while avoid ing re quir ing pe cu liar man i fes ta tions of that norm.

P1.3. Deals with a most im por tant con sti tu tional norm rec og nized by
all sys tems: ju di cial im par tial ity. Yet again it is im por tant to note that it
does not re quire the adop tion of any spe cific man i fes ta tion of that norm
which may be found in some ju ris dic tions. Thus, it does not re quire that
cases be as signed to judges or ju di cial pan els on a ran dom ba sis as is of -
ten re quired in civil law ju ris dic tions. It rec og nizes that the com mon law
sys tem in which cases are as signed to a judge or ju di cial panel by an as -
signer who is fa mil iar both with the case and with the judge or panel to
which it is as signed does not, in and of it self, vi o late the norm of ju di cial 
im par tial ity.

Nor does it dis qual ify a judge from be ing the fi nal de ci sion maker in a
case be cause he has been in volved sig nif i cantly in prior as pects of the
case. Of course, in civil law ju ris dic tions the judge or panel that ul ti mately 
de cides the case on the mer its is the same judge or panel that has han dled
the case since its in cep tion. On the other hand, in com mon law ju ris dic -
tions, tra di tion ally the judge who de cided the case on the mer its, the “trial
judge,” had not been in volved in prior as pects of the case. Rather he was
to be gin the trial ig no rant of the case. This sit u a tion has, how ever, changed 
in re cent de cades in many com mon law ju ris dic tions, in clud ing the United
States and Eng land with the de vel op ment of “man a ge rial” judges. While
there has been crit i cism of this com mon law de vel op ment on the grounds
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that it vi o lates the norm of ju di cial im par tial ity, com mon law man a ge rial
judges have now gen er ally been ac cepted and rightly so. This gen eral ac -
cep tance of civil law type man a ge rial judges also in com mon law ju ris dic -
tions is ev i denced most clearly by the fact that the Prin ci ples them selves,
in P.14.1., pro vide that “com menc ing as early as prac ti ca ble, the court
should ac tively man age the pro ceed ing, ex er cis ing dis cre tion to achieve
dis po si tion of the dis pute fairly, ef fi ciently, and with rea son able speed.16 

More prob lem atic, how ever, than other forms of prior ju di cial in -
volve ment in the pro ceed ing are sit u a tions in which the judge who is to
de cide the case on the mer its has been in volved ex ten sively in ear lier un -
suc cess ful at tempts to in duce the par ties. 

Yet P.1.3. Does not au to mat i cally dis qual ify such a judge from de cid -
ing the case on the mer its. Again, we are con fronted here with a dif fer -
ence be tween com mon law and civil law pro ce dure, for in the lat ter ju di -
cial in volve ment in in duc ing the par ties to set tle has long been an
ac cepted part of the pro cess. This is not true as to the tra di tion ally aloof
com mon law judges. How ever, in re cent de cades, par al lel to the de vel op -
ment of com mon law man a ge rial judges, com mon law “set tle ment”
judges have been cre ated.17 

This is not top say that be fore these re cent de vel op ments com mon law 
judges never at tempted to pro mote set tle ments. The ex tent to which they
did so var ied from ju ris dic tion to ju ris dic tion and even from judge to
judge. In Is rael, for ex am ple, which is a com mon law ju ris dic tion in
terms of its pro ce dure, judges at all lev els have al ways been heavily in -
volved in at tempts to pro mote set tle ments. Is rael in this re gard rep re sents 
the op po site com mon law ex treme from the his toric sit u a tion in Eng land
where, un til re cently High Court judges tra di tion ally had re frained from
in volve ment in pro mot ing set tle ments.
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Thus, two things have changed in re cent years. First, in com mon law
ju ris dic tions, such as Is rael and the United States, where judges have in
prac tice long been in volved in in duc ing set tle ment, such in volve ment has 
re ceived of fi cial rec og ni tion in leg is la tion and rules of civil pro ce dure as
a le git i mate part of the ju di cial role.18 Even more sig nif i cantly, in Eng -
land where judges have not been tra di tion ally in volved in in duc ing set -
tle ments, the re cent Eng lish pro ce dural re forms re sult ing from the Woolf 
Re port have made ju di cial pro mo tion of set tle ment one of the cor ner -
stones of the new, 1998, High Court Rules of Civil pro ce dure.19

Thus, it is not sur pris ing that the Prin ci ples, re flect ing the cur rent
norms of both com mon law and civil law pro ce dure, pro vide that “the
court, while re spect ing the par ties’ op por tu nity to pur sue lit i ga tion,
should en cour age set tle ment be tween the par ties when rea son ably pos si -
ble”. P.24.1. The Com men tary on this Prin ci ple (P-24A) states that “the
pro viso «while re spect ing the par ties» op por tu nity to pur sue lit i ga tion’
sig ni fies that the court should not com pel or co erce set tle ment among the 
par ties. How ever, the court may con duct in for mal dis cus sions of set tle -
ment with the par ties at any ap pro pri ate times”. Note that this Com men -
tary does not pro hibit the judge from en cour ag ing set tle ment as long as
such “en cour age ment” does not amount to com pul sion or co er cion. Thus,
a judge is en cour aged to ini ti ate set tle ment dis cus sions and even at tempt to 
per suade re luc tant par ties to set tle. This is, in deed, a most pos i tive at ti tude
to ju di cial pro mo tion of set tle ments.

The only re main ing ques tion in this re gard is whether a judge who has
at tempted, ac tively but un suc cess fully, to en cour age set tle ment is there af -
ter barred from de ter min ing the case on the mer its on the grounds that his
ac tiv i ties have cre ated a “rea son able ground to doubt... [his] im par tial ity”.

De spite the uni ver sal con cern for ju di cial im par tial ity, ju ris dic tions
dif fer as to what ex tent of a judge’s in volve ment in an un suc cess ful at -
tempt to in duce a set tle ment cre ates a rea son able ground to doubt his im -
par tial ity. One vari able is the ex tent to which the ju ris dic tion wants to
en cour age judges to be in volved ex ten sively in pre lim i nary as pects of
cases. An other is the ex tent to which the ju ris dic tion wishes to sup port
its judges in pro mot ing set tle ments. This is so since a judge pre sid ing
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over set tle ment ne go ti a tions is, ob vi ously, strength ened in his power to
in duce the par ties to set tle if they know he will be the same judge who, if 
the set tle ment pro cess is un suc cess ful, will de ter mine the case on the
mer its.

In civil law ju ris dic tions these two vari ables lead in ex o ra bly to the view 
that only in a very rare case would a judge’s un suc cess ful at tempt to in -
duce set tle ment raise a rea son able ground as to his im par tial ity so as to
dis qual ify him from de ter min ing the case on the mer its. In deed, in a study
we con ducted in 1997 we found no cases in which the ECHR held that a
judge should have been dis qual i fied on such a ground.20 

If we were writ ing twenty years ago we surely would have ex pected
com mon law ju ris dic tions to reach a dif fer ent re sult. Un til the re cent de -
vel op ment of man a ge rial judges, as dis cussed above, com mon law ju ris -
dic tions did not en cour age the trial judge to par tic i pate ac tively in prior
as pects of the pro ceed ings. Fur ther more many com mon law ju ris dic tions
were then quite wary of judges be ing ac tively in volved in set tle ment ne -
go ti a tions. Thus it is not sur pris ing that, amer i can au thor i ties dat ing from
the mid-1980’s gen er ally take the view that a judge who has been heavily
in volved in ex ten sive set tle ment ne go ti a tions should not de cide the case
on the mer its.21

How ever, as noted above both pa ram e ters in volved in this is sue have
changed greatly in the com mon law world, in clud ing the United States,
in the last twenty years and thus it should not be as sumed that this is still
the pre vail ing view in the com mon law.

Ev i dence that it may not be is the fact that it is not the view of the Prin -
ci ples as to which the Amer i can Law In sti tute is a joint adopted and pro -
mul ga tor. As to the rel e vant pa ram e ters, as noted above, the Prin ci ples
both pro vide that “com menc ing as early as prac ti ca ble, the court should
ac tively man age the pro ceed ing” (P.14.1) and that that “the court, while
re spect ing the par ties’ op por tu nity to pur sue lit i ga tion, should en cour age
set tle ment be tween the par ties when rea son ably pos si ble” (P.24.1).

Thus, it is not sur pris ing that the Com men tary to P.24.1 states ex -
pressly that while “a judge par tic i pat ing in set tle ment dis cus sions should
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avoid bias ...ac tive par tic i pa tion, in clud ing a sug ges tion for set tle ment,
does not im pair a judge’s im par tial ity or cre ate an ap pear ance of im par -
tial ity” (Comment P-24A).

It should also be noted that the nei ther the pri mary Prin ci ple deal ing
with ju di cial im par tial ity, i. e., P.1.3., quoted above nor its Com men tary
men tion any spe cific ju di cial con duct as rais ing, ab in itio, rea son able
ground to doubt a judge’s im par tial ity. Rather it con cen trates on there
be ing a fair and ef fec tive pro ce dure for ad dress ing the is sue. More over
the Com men tary sug gests strongly that the Prin ci ples do not want to en -
cour age the rais ing of claims of ju di cial bias, to say the least. It states:
“A pro ce dure for ad dress ing ques tions is nec es sary only in un usual cir -
cum stances, but avail abil ity of the pro ce dure is a re as sur ance to lit i gants, 
es pe cially na tion als of other coun tries. How ever, the pro ce dure should
not invite abuse through insubstantial claims of bias” (Comment P-1D).

The ref er ence in this last Com ment to na tion als of other coun tries re -
minds us that de spite the state ment quoted above that the Prin ci ples may
be “equally ap pro pri ate for the res o lu tion of most other kinds of civil dis -
putes and may be the ba sis for fu ture ini tia tives in re form ing civil pro ce -
dure”, there ba sic func tion re mains their his toric one: “stan dards for ad ju -
di ca tion of trans na tional com mer cial dis putes”.

This is the only pos si ble ex pla na tion for P.1-5 which states that “the
court should have sub stan tial le gal knowl edge and ex pe ri ence”. While this 
is a no ble as pi ra tion, it can not be ef fec tu ated in prac tice as to ev ery case as 
long as there are re cently se lected, not yet ex pe ri ence judges, as there are
in ev ery sys tem. The fact that this Prin ci ple is meant to ap ply only to
trans na tional lit i ga tion is made clear by the Com men tary which states:
“Prin ci ple 1.5 re quires only that judges for trans na tional lit i ga tion be fa -
mil iar with the law. It does not re quire the judge to have spe cial knowl -
edge of com mer cial or fi nan cial law, but fa mil iar ity with such meth ods
would be de sir able”.

Ev ery sys tem has to deal with the is sue of how to pre vent young, in -
ex pe ri enced judges from hav ing to de ter mine im por tant, com pli cated
cases. As noted above, com mon law ju ris dic tions deal with the mat ter by 
case al lo ca tion. Civil ju ris dic tions can not deal with it in the same way
due to the con sti tu tional norm of the nat u ral judge, as also dis cussed
above. Yet un til re cent years this prob lem was han dled in most civil law
ju ris dic tions by hav ing courts of first in stance sit in pan els of three, with
young, in ex pe ri enced judges be ing as signed to sit on pan els with more
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ex pe ri enced col leagues. Yet in re cent years, due to bud get re straints a
num ber of civil law ju ris dic tions have changed their sys tem so that sin -
gle judges now sit in the first in stance. This cre ates a ma jor prob lem as to 
how to keep the large, com plex and im por tant cases from be ing as signed
to a young, in ex pe ri enced judge.22

In our view, it is not ax i om atic that all trans na tional lit i ga tion is ipso fact
such that it should not be de ter mined by a sin gle, in ex pe ri ence judge, as the
Com ment quoted above seems to think. But even if we ac cept, arguendo,
that such is the case and we limit P.1.5 to such trans na tional lit i ga tion, how
is this to be ac com plished in civil law ju ris dic tions where a sin gle judge,
rather than a three-judge panel, sits in the first in stance. In such a case might 
P.1.5 re quire that the ju ris dic tion in ques tion cre ate spe cial cham bers for
trans na tional lit i ga tion which would not in clude young, in ex pe ri enced
judges. Would such spe cial cham bers not vi o late the neu tral judge prin ci -
ple? Would they be prac ti ca ble? Would the Prin ci ples re quire the cre ation
of spe cial courts for this pur pose?23 These are most dif fi cult ques tions, as to
which fur ther dis cus sion would go be yond the scope of this pa per. We
would just con clude by stat ing that, in our view, it would have been better if 
P.1.5. Had not been in cluded in the Prin ci ples. As we will see later in this
pa per this is also true as to some other very spe cific Prin ci ples meant to ap -
ply only to trans na tional lit i ga tion.

2. A Fair Hea ring

While the term “fair hear ing” as such does not ap pear in the Prin ci -
ples, they do con tain a num ber of as pects of a fair hear ing, such as pro ce -
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dural equal ity of the pasties (P.3), the right to en gage a law yer (P.4.) and
due no tice and the right to be heard (P.5).We will fo cus herein on the
first of these, i. e., P.3, Pro ce dural Equal ity of the Par ties which states as
fol lows:

1. The Court should en sure equal treat ment and rea son able op por tu -
nity for lit i gants to as sert or de fend their rights.

2. The right to equal treat ment in cludes avoid ance of any kind of il le gal
dis crim i na tion, par tic u larly on the ba sis of na tion al ity or res i dence.
The Court should take into ac count dif fi cul ties that might be en coun -
tered by a for eign party in par tic i pat ing in lit i ga tion.

3. A per son should not be re quired to pro vide se cu rity for costs, or
se cu rity for li a bil ity for pur su ing pro vi sional rem e dies, solely be -
cause the per son is not a na tional or res i dent of the fo rum state.

4. When ever pos si ble, venue rules should not im pose an un rea son -
able bur den of ac cess to court on a per son who is not a ha bit ual
res i dent of the fo rum.

As seen above, ar ti cle 6 (1) does not con tain an ex press equal ity norm. 
Yet pro ce dural equal ity can be un der stood as in cluded in the con cept of a 
fair hear ing. P.3, there fore, quite prop erly, rep re sents an ex press spec i fi -
ca tion of the gen eral ar ti cle 6 (1) con sti tu tional norm.24

P. 3.1.1 is clear and needs no ex pla na tion.
In P.3.2 we see again the em pha sis on trans na tional lit i ga tion. Yet in

this case such em pha sis does not dis tort the Prin ci ple, since, de spite the
em pha sis on dis crim i na tion against for eign ers, all forms of “il le git i mate
dis crim i na tion” are pro hib ited. This is made clear by the Com men tary
which pro vides: “Il le git i mate dis crim i na tion in cludes dis crim i na tion on the 
ba sis of na tion al ity, res i dence, gen der, race, lan guage, re li gion, po lit i cal or 
other opin ion, na tional or so cial or i gin, birth or other sta tus, sex ual ori en -
ta tion, or as so ci a tion with a na tional mi nor ity” (Com ment P-3A).

This is not true as to P.3.3 and P.3.4, which deal only with for eign lit i -
gants and ap pear to give them un just ad van tages. On its face P.3.3 ap -
pears to be only a spe cific ex am ple of dis crim i na tion against for eign ers
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pro hib ited by P.3.2 in re gard to pro vid ing se cu rity for costs or for li a bil -
ity for pur su ing pro vi sional mea sures since it pro hib its re quir ing them to
post such se cu ri ties “solely” be cause they are for eign ers. How ever, the
ques tion is whether such dis crim i na tion is “il le git i mate discrimination”
in the language of P.3.2.

The Prin ci ples ac cept the pre vail ing view of most le gal sys tems25 that, 
“the win ning party or di narily should be awarded all or a sub stan tial part
of its rea son able costs... [which] in clude court fil ing fees, fees paid to of -
fi cials such as court ste nog ra phers, ex penses such as ex pert-wit ness fees, 
and lawyers’ fees” P.25.1.

Sim i larly, they pro vide that “an ap pli cant for pro vi sional re lief should
or di narily be li a ble for com pen sa tion of a per son against whom the re lief 
is is sued if the Court there af ter de ter mines that the re lief should not have 
been granted”. In ap pro pri ate cir cum stances, the court must re quire the
ap pli cant for pre lim i nary re lief to post a bond or for mally to as sume a
duty of com pen sa tion P.8.3.26

It should be noted, how ever, that, un like the ref er ence above as to post -
ing a bond as to pre lim i nary re lief, nei ther Prin ci ple con cern ing costs
(P.25) nor the Com men tary thereto re fers at all to the pro vi sion of se cu rity 
as to the pay ment of costs.

How ever, the Com men tary to P.3.3 does re fer to the pro vi sion of se -
cu rity for costs and states as fol lows:

Some ju ris dic tions re quire a per son to pro vide se cu rity for costs, or for li a -
bil ity for pro vi sional mea sures, in or der to guar an tee full com pen sa tion of
pos si ble fu ture dam ages in curred by an op pos ing party. Other ju ris dic tions
do not re quire such se cu rity, and some of them have con sti tu tional pro vi -
sions re gard ing ac cess to jus tice or equal ity of the par ties that pro hibit such
se cu rity. Prin ci ple 3.3 is a com pro mise be tween these two po si tions and
does not mod ify fo rum law in that re spect. How ever, the ef fec tive re spon si -
bil ity of a non-na tional or non res i dent for costs or li a bil ity for pro vi sional
rem e dies should be eval u ated un der the same gen eral stan dards.
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As we have sug gested above, how ever, dif fer ent stan dards as to for -
eign lit i gants con cern ing such post ing of se cu rity should not be viewed
as “il le git i mate dis crim i na tion”, if, in fact for eign lit i gants pres ent dif fer -
ent risks of non pay ment than do lo cal lit i gants.

In an a lyz ing this mat ter, we should stress that de spite the ref er ence in
P.3.3 and the above quoted com ment to “per son” or “per sons” in gen eral,
the real is sue con cerns plain tiffs, not de fen dants. Al most in vari ably plain -
tiffs are the lit i gants who ap ply for and re ceive pre lim i nary re lief against de -
fen dants. While prob lems of pay ment for costs are not sim i larly lim ited to
plain tiffs, the is sue of se cu rity for costs is again, al most in vari ably, con -
cerned with plain tiffs. This is so since a los ing de fen dant gen er ally is re -
quired to pay far greater sums in com pen sa tion to the plain tiff than the costs 
in volved. Typ i cally judg ment-proof de fen dants are not sued at all and plain -
tiffs have var i ous forms of pre lim i nary re lief avail able to them to try to in -
sure pay ment of judg ments if they are suc cess ful. 

Thus, for ex am ple, the rel e vant rule of Court in Is rael, Rule 519 of the 
Is raeli Rules of Civil Pro ce dure,1984, con cern ing se cu rity for costs ap -
plies only to plain tiffs. It pro vides that a court may re quire a plain tiff to
pro vide se cu rity for the pay ment of the de fen dant’s costs if the lat ter pre -
vails in the ac tion.

While the Rule it self con tains no cri te ria for its im ple men ta tion, the ju -
ris pru dence has lim ited it so as not to im pose an un due bur den on plain -
tiffs. Thus, in prac tice se cu rity for costs is im posed on plain tiffs only in
two sit u a tions. First, when a par tic u lar plain tiff has acted in a way, for ex -
am ple by giv ing a de fec tive ad dress, so as to sug gest that he is at tempt ing
to avoid the pay ment of costs if he loses.

Sec ond, and more im por tantly for our pur poses herein, where the plain tiff 
is a for eign res i dent with no as sets in Is rael that could be reached in ex e cu -
tion of an or der for costs. The ra tio nale for this is quite clear: a lo cal de fen -
dant should not have to pur sue the plain tiff abroad and bring an ac tion in a
for eign state in or der to im ple ment an or der for costs.

More over, this ba sis for se cu rity for costs is lim ited by the fact that Is -
rael is a sig na tory to the 1905 and 1954 Hague Con ven tions on Civil
Pro ce dure which pro vide for the cre ation of ex pe dited pro ceed ings for
the re cov ery of costs awarded to res i dents of other sig na tory States and,
in re turn, pro hibit a sig na tory State from re quir ing a plain tiff from an -
other sig na tory State to give se cu rity for costs merely be cause he is a for -
eign plain tiff. The Is raeli Rules of Civil Pro ce dure adopted to im ple ment
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the Hague Con ven tions pro vide, there fore, that a plain tiff who is a cit i -
zen or do mi cil i ary of an other sig na tory State to ei ther of these con ven -
tions will not be re quired to give se cu rity for costs solely be cause of the
fact that Is rael is not his place of do mi cile or res i dence.

The to tal ity of Is raeli law in this re gard, in clud ing the Hague Con ven -
tions, makes it quite clear that re quir ing a for eign plain tiff to pro vide se cu -
rity for costs is not a case of il le git i mate dis crim i na tion against for eign
plain tiffs, but rather a very le git i mate mech a nism for the pro tec tion of lo cal
de fen dants from pos si ble dif fi cul ties in en forc ing an award for costs.27 

This is gen er ally true as to such pro vi sions also in other ju ris dic tions
and, thus, in our view, P.3.3 is an in cor rect Prin ci ple28 and should not be
fol lowed.29

The same is true as to P.3.4, which again uniquely pro tects for eign lit -
i gants. The Com men tary tries to jus tify this by stat ing that “venue rules
of a na tional sys tem (ter ri to rial com pe tence) gen er ally re flect con sid er -
ations of con ve nience for lit i gants within the coun try”. P-3E. We know
of no au thor ity for such a state ment. To the best of our knowl edge mod -
ern venue rules are aimed pri mar ily at hav ing an ac tion brought in an ap -
pro pri ate place in terms of the mat ter in volved and secondarily in
protecting defendants. 
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27  That this is the ra tio nale for the Is raeli law on this point is fur ther re in forced by
the ex is tence of a spe cial Is raeli pro vi sion con cern ing se cu rity for costs as to lim ited li a -
bil ity cor po ra tions. This pro vi sion, found in sec. 353 A of the Com pa nies Law, 1999,
pro vides that the court may im pose se cu rity for costs on cor po rate plain tiffs, both do mes -
tic and for eign, un less it finds that the cir cum stances in volved in the par tic u lar case do
not jus tify re quir ing such se cu rity or the cor po ra tion proves that it has the abil ity to pay
the de fen dant’s costs if the lat ter wins the case.

28 The ALI po si tion ex pressed in P.3.3 may have been in flu enced by the fact that, to
the best of our knowl edge, the United States is not a sig na tory to the above men tioned
Hague con ven tions.

29 P.3.3. also, of course, ap plies to se cu rity for li a bil ity for pur su ing pro vi sional rem -
e dies. How ever, this is not fur ther dis cussed nei ther in the Com men tary to P.3.3 nor in
the Prin ci ple or Com men tary con cern ing li a bil ity for pre lim i nary re lief, P.8.3. This prob -
a bly re flects the lack of rules or ju ris pru dence on this point and, in deed, we have not
found any in our re search. In our view, how ever, the same anal y sis as to se cu rity for
costs ap plies, mu ta tis mutandi, also to se cu rity for li a bil ity for pre lim i nary re lief. For an
anal y sis of the strong con nec tion be tween costs and li a bil ity for dam age caused by pre -
lim i nary re lief, see Goldstein, S., “The Prob lem atic Na ture of Pre lim i nary Re lief: A
Com par a tive Anal y sis Based on the Is raeli Ex pe ri ence”, III Studi in ONore di Vittorio
Denti, Pavia, 1994, 181.



P-3E goes on to state that “a venue rule that would im pose sub stan tial in -
con ve nience within the fo rum state should not be given ef fect when there is
a more con ve nient venue and trans fer of venue within the fo rum state
should be af forded from an un rea son ably in con ve nient lo ca tion”. This state -
ment is ob vi ously cor rect but why limit its ap pli ca tion to for eign lit i gants?

This ap pears to be an other ves tige of the his tor i cal lim i ta tion of the
Prin ci ples to trans na tional lit i ga tion. In our view P.3.4 would be quite
ac cept able if it sim ply stated: “When ever pos si ble, venue rules should
not im pose an un rea son able bur den on any per son”. As such it should be
part of a more gen eral Prin ci ple con cern ing ac cess to courts. Such a Prin -
ci ple is no ta bly miss ing from the Prin ci ples. In ad di tion to ques tions of
venue, it might in clude such mat ters as court fil ing fees, the right to rep -
re sen ta tion by coun sel, in clude State pro vided coun sel in unique sit u a -
tions,30man da tory, me di a tion or ar bi tra tion, et cet era.31 

3. A Pu blic Hea ring

Un like P.3.3 and P.3.4 which are di rected ex pressly at trans na tional lit i -
ga tion, the Prin ci ple con cern ing pub lic hear ings, P.20, like P.3 that con -
cerns in de pend ence, im par tial ity, and qual i fi ca tions of the court and its
judges, is cor rectly more gen eral in its ap pli ca tion. 

 20 Pub lic Pro ceed ings: 
20.1. Or di narily, oral hear ings, in clud ing hear ings in which ev i dence is

pre sented and in which judg ment is pro nounced, should be open to the
pub lic. Fol low ing con sul ta tion with the par ties, the court may or der that
hear ings or por tions thereof be kept con fi den tial in the in ter est of jus tice,
pub lic safety or pri vacy.

20.2 Court files and re cords should be pub lic or oth er wise ac ces si ble to
per sons with a le gal in ter est or mak ing a rea son able in quiry, ac cord ing to fo -
rum law.

20.3 In the in ter est of jus tice, pub lic safety, or pri vacy, if the pro ceed ings 
are pub lic, the judge may or der part of them to be con ducted in pri vate.

20.4 Judg ments, in clud ing sup port ing rea sons, and or di narily other or -
ders, should be ac ces si ble to the pub lic.
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31 As to the gen eral right of ac cess to courts and some of its man i fes ta tions, see gen -

er ally, Goldstein, S., op. cit., nota 11, pp. 218-223, 236-249.



In the words of the ECHR:

 The pub lic char ac ter of pro ceed ings be fore ju di cial bod ies re ferred to in
ar ti cle 6(1) pro tects lit i gants against the ad min is tra tion of jus tice in se cret
with no pub lic scru tiny; it is also one of the means whereby con fi dence in
the courts, su pe rior and in fe rior can be main tained. By ren der ing the ad -
min is tra tion of jus tice vis i ble, pub lic ity con trib utes to the aim of Ar ti cle
6(1), namely a fair trial, the guar an tee of which is one of the fun da men tal

prin ci ples of any dem o cratic so ci ety...32

Con sis tent with ar ti cle 6(1)’s “pub lic hear ing” right, P.20.1 re quires
that oral hear ings or di narily be open to the pub lic. Ar ti cle 6(1) in turn re -
flects the fact that a num ber of civil law States have ex press con sti tu -
tional pro vi sions that re quire “pub lic hear ings” or pub lic pro nounce ment
of judg ments or both.33 These pro vi sions stem from the re forms of the
french Rev o lu tion. They were a re ac tion to the sys tems of se cret jus tice
which were in gen eral use in con ti nen tal Eu rope un til the Rev o lu tion.34

In con trast, com mon law ju ris dic tions gen er ally do not have such ex -
press con sti tu tional pro vi sions, al though in the United States at least, the
ju ris pru dence has cre ated a gen er al ized pub lic hear ing right, at least in
crim i nal lit i ga tion, based on prin ci ples of free dom of speech and press.35 

One would ex pect that be cause of the dif fer ence be tween civil law and 
com mon law ju ris dic tions con cern ing the ex press right to pub lic hear ings 
that pub lic hear ings would be much more prev a lent in civil law ju ris dic -
tions than in com mon law ju ris dic tions. Yet the sit u a tion is quite the re -
verse. In deed, in a dis cus sion on P.20 that I con ducted with span ish law
stu dents, they told me that, in their view, this prin ci ple was in con sis tent
with span ish law.

How can this par a dox be ex plained? The an swer is found in the close
con nec tion in civil law ju ris dic tions be tween pub lic ity and orality. As well 
stated by pro fes sor Cappalletti, in the french Rev o lu tion re forms “orality
in turn, was fre quently pro nounced in the same breath with pub lic ity; only
an oral trial can be re ally open to the pub lic”.36
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32 Axen vs. Ger many, 1983, 6 E.H.R.R. 195, at para. 25
33 Goldstein, S., op. cit., nota 12, pp. 249-259.
34 Cappelletti, M., “Fun da men tal Guar an tees of the Par ties in Civil Lit i ga tion”, 25

Standford L. Rev., pp. 651, 705-707.
35 See gen er ally, Goldstein, S., op. cit., nota 12, pp. 240-259.
36 Cappelletti, M., op. cit., nota 34, p. 706.



That, is in civil law ju ris dic tions the pub lic hear ing right meant his tor -
i cally that oral hear ings be pub lic. Pub lic ity and orality have never meant 
that civil lit i ga tion in civil laws ju ris dic tions is con ducted ex clu sively, or 
even pri mar ily, in pub lic oral hear ings. Rather these pro ce dures are typ i -
cally con ducted by the trans mis sion of writ ten ma te ri als, with only an
oc ca sional oral hearing or hearings.

In con trast, the com mon law trial is an oral hap pen ing. Thus, par a dox i -
cally, de spite the dif fer ence as to ex press con sti tu tional norms re quir ing
pub lic hear ings, com mon law pro ceed ings are, in fact, gen er ally more pub -
lic than are civil law pro ceed ings.

P.20.1 does not re quire oral hear ings; it only re quires that when they
are held, they should, or di narily, be open to the pub lic. In con trast the
ECHR has held that ar ti cle 6(1) in some unique sit u a tions does re quire
that there be oral hear ings. How ever, in prac tice this has been ap plied al -
most ex clu sively to lit i ga tion be fore ju di cial bod ies that are not courts.37

Since the Prin ci ples ap ply only to courts, the draft ers cor rectly, in our
view, did not use the pub lic hear ing norm as re quir ing the hold ing of oral 
hear ings where they are not oth er wise held.38

In re gard to the pub lic ity norm not in the con text of oral hear ings,
P.20.2 opt for a pub lic ity norm, al beit some what lim ited, as to court re -
cords, de spite the fact, as sug gested above, that this is not the norm in
some civil law ju ris dic tions. As stated by the Com men tary, P-20A:

There are con flict ing ap proaches con cern ing pub lic ity of var i ous com po -
nents of pro ceed ings. In some civil-law coun tries, the court files and re -
cords are gen er ally kept in con fi dence al though they are open to dis clo -
sure for jus ti fi able cause, whereas in the com mon- law tra di tion they are
gen er ally pub lic. One ap proach em pha sizes the pub lic as pect of ju di cial
pro ceed ings and the need for trans par ency, while the other em pha sizes re -
spect for the par ties’ pri vacy. These Prin ci ples ex press a pref er ence for
pub lic pro ceed ings, with lim ited ex cep tions. In gen eral, court files and re -
cords should be pub lic and ac ces si ble to the pub lic and the news me dia.
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37 Goldstein, S., op. cit., nota12, pp. 240-259. There is also lan guage in some opin ions
of the ECHR that the pub lic ity right might re quire oral hear ings on ap peal. How ever, we
know of no cases in which it has been held that this re quire ment was breached. Ibem.

38 On the level of non-con sti tu tional norms, the Prin ci ples in P.19 at tempt to reach a
com pro mise be tween com mon law and civil law pro ce dures as to oral ver sus writ ten pre -
sen ta tions.



Coun tries that have a tra di tion of keep ing court files con fi den tial should at 
least make them ac ces si ble to per sons with a le gal in ter est or mak ing a re -
spon si ble in quiry.39

P.20.3 sup ple ments and gen er al izes the sec ond sen tence in P.20.1 in
pro vid ing for the ex traor di nary sit u a tion in which the pub lic pro ceed ings 
norm must give way to other in ter ests.

P.20.4 is on its face su per flu ous since P.20.1 ex pressly re quires that
hear ings in which judg ments are pro nounced or di narily be open to the
pub lic and judg ments that are not pro nounced in a hear ing are clearly
cov ered by P.20.2 as court re cords. Why then are judg ments given sep a -
rate treat ment in P.20.4?

The an swer seems to be his tor i cal cir cum stances. We have quoted ex -
ten sively in this pa per from the first sen tence of ar ti cle 6(1) Eu ro pean
Con ven tion for the Pro tec tion of Hu man Rights and Fun da men tal. How -
ever, there is also a sec ond sen tence to this ar ti cle that re quires spe cif i -
cally and ex pressly that, sub ject to cer tain ex cep tions, “judg ment shall be 
pro nounced pub licly”.40 This pro vi sion, in turn, was the re sult of sim i lar
pro vi sions in some civil law coun tries, in clud ing France, as a re sult of
the same french Rev o lu tion re forms that pro duced the more gen eral con -
sti tu tional pro vi sions dis cussed above con cern ing pub lic hear ings. In -
deed, un til this day the french con sti tu tional norm is that judg ments must 
be pro nounced orally in pub lic hear ings.41

How ever, in ap ply ing this ex plicit pro vi sion of ar ti cle (6)(1) that
“judg ments must be ap plied pub licly”, the ECHR has held that this pro -
vi sion is not to be taken lit er ally where it does not, as in France, ac cord
with es tab lished State prac tice and pub lic ac cess to writ ten judg ments
would suf fice in such cases.42 P.20 in its en tirety takes the same po si tion.
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39 De spite the ref er ence in the quote to the “com mon-law tra di tion”, it should be
noted that this tra di tion is not uni form. For ex am ple, in the United States court re cords
have his tor i cally been much more pub licly ac ces si ble than they have been in Eng land. It
should be noted in this re gard that in 2006 the Eng lish Rules of Civil Pro ce dure were
amended to make court re cords more ac ces si ble to the pub lic than pre vi ously. See 42nd.
Up date, 2006, to the1998, High Court Rules of Civil Pro ce dure, Rule 5.4 C.

40 See Goldstein, S., op. cit., nota 12, p. 253.
41 Ibi dem, pp. 253 y 254.
42 Ibi dem, pp. 255 y 257.



4. Adju di ca tion Wit hin a Rea so na ble Time

The pri mary Prin ci ple con cern ing prompt ren di tion of jus tice pro vides 
as fol lows:

7. Prompt Ren di tion of Jus tice
7.1 The court should re solve the dis pute within a rea son able time.
7.2 The par ties have a duty to co op er ate and a right of rea son able con -

sul ta tion con cern ing sched ul ing. Pro ce dural rules and court or ders may
pre scribe rea son able time sched ules and dead lines and im pose sanc tions
on the par ties or their law yers for non com pli ance with such rules and or -
ders that is not ex cused by good rea son.

There are, how ever, even ad di tional Prin ci ples that em pha size the norm
of the need for dis putes to be de ter mined promptly. P.11.2 pro vides that
“the par ties share with the court the re spon si bil ity to pro mote a fair, ef fi cient 
and speedy res o lu tion of the pro ceed ing.P.14.1 states that” com menc ing as
early as prac ti ca ble, the court should ac tively man age the pro ceed ing, ex er -
cis ing dis cre tion to achieve dis po si tion of the dis pute fairly, ef fi ciently, and
with rea son able speed. Fi nally in this re gard, P.23.1 pro vides that “upon
com ple tion of the par ties’ pre sen ta tions, the court should promptly give
judg ment...”.

Fol low ing the con sti tu tional norm ex pressed in ar ti cle 6(1) that a per -
son’s hu man rights in civil lit i ga tion in cludes the de ter mi na tion of his
cause “within a rea son able time, these Prin ci ples re flect the widely ac -
cepted view that jus tice de layed is jus tice de nied”.43 In deed, He brew ter -
mi nol ogy re fers to de layed jus tice as “tor ture of the law”, thereby em -
pha siz ing most strongly the grav ity of the harm to the lit i gants.44

As stated in the Com ment to P.7, P.7B : “Prompt ren di tion of jus tice
is a mat ter of ac cess to jus tice and may also be con sid ered an es sen tial
hu man right...”.

In con stru ing ar ti cle 6, the ECHR has held that re solv ing civil lit i ga -
tion within a rea son able time is of ex treme im por tance for the proper ad -
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43 See, Zuckerman, A. A. S., “Qual ity and Econ omy in Civil Pro ce dure”, 14 Ox ford
Jour nal of Le gal Stud ies 355, 1994.

44 See gen er ally, Goldstein, S., “The In flu ence of Con sti tu tional Prin ci ples on Civil
Pro ce dure in Is rael”, 17 Is rael L. Rev. 467, 504-508, 1982.



min is tra tion of jus tice.45 More over, un der ar ti cle 6(1) the rea son able time 
re quire ment is not judged ac cord ing to the given or ga ni za tion of a
State’s le gal sys tem. Rather States have a duty to or ga nize their le gal
sys tems so as to al low their courts to com ply with this pro vi sion of ar ti -
cle 6.46 Ex ces sive work loads and at ten dant back logs do not ex cuse States 
from the rea son able time re quire ment. Rather, the States have an ob li ga -
tion to struc ture their sys tems so as to elim i nate these de fects.47

Most im por tantly, ac cord ing to the ju ris pru dence of the ECHR, a State 
can not jus tify un rea son able de lays by point ing out that the State civil
pro ce dure is gov erned by the prin ci ple of party dis po si tion, i. e., the
power of ini tia tive rests with the par ties who are re spon si ble for the ex -
pe di tious, or lack thereof, con duct of the pro ceed ings. In the opin ion of
the ECHR this “prin ci ple does not re lease the courts from en sur ing the
ex pe di tious trial of the ac tion as re quired by ar ti cle 6”. 48

This is, of course, con sis tent with the Prin ci ples which, while also re -
quir ing par ties to co op er ate with the court in ex pe dit ing the lit i ga tion
pro cess, places the ma jor bur den in this re gard on the court. As stated in
the Com ment, P-7B, “in all le gal sys tems the court has a re spon si bil ity to 
move the ad ju di ca tion for ward”. While the ref er ence to “all le gal sys -
tems” may be in ac cu rate as to some tra di tional com mon law sys tems that 
have yet to em brace man a ge rial judges, there is no doubt that the com ment 
re flects the view of the Prin ci ples.

The im por tance of rec og niz ing that the de ter mi na tion of lit i ga tion within
a rea son able time is a con sti tu tional norm of civil lit i ga tion can not be ex ag -
ger ated. Such rec og ni tion means that when States take mea sures to ex pe dite
their sys tems of civil lit i ga tion so as, inter alia, to im prove the speed of the
pro cess, they are tak ing mea sures to pro tect and fur ther the con sti tu tional
rights of lit i gants.

When such mea sures ap pear to re strict some tra di tional, but not con sti -
tu tional, norms of a State’s sys tem of lit i ga tion it is clear that the con sti tu -
tional norm of ex pe di tious jus tice must pre vail.49
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45 See Guincho vs. Por tu gal (1984) 7 E.H.R.R. 597, para. 38.
46 See Goldstein, S., op. cit., nota12, p. 217 and sources cited therein, note 15. 
47 Idem.
48 Guincho vs. Por tu gal, su pra, nota 45, para. 23. See also, Scopelliti vs. It aly, (1993) 

17 E.H.R.R. 493, para. 25.
49 See Goldstein, S., op. cit., nota16.



More over, when such mea sures, at least prima fa cie, ap pear to limit
other con sti tu tional rights such as ac cess to courts, pub lic pro ceed ings,
rep re sen ta tion of at tor neys, re stric tions on ap peals, et cet era, the con flict,
if one ex ists is be tween two con flict ing con sti tu tional norms. A speedy
ju di cial pro cess is not just a de sir able aim which must be weighed
against con sti tu tional norms; it is it self a con sti tu tional norm and thus if
it con flicts with other con sti tu tional norms the is sue is the most dif fi cult
one of ac com mo dat ing the aims of com pet ing con sti tu tional norms.50

V. CON CLU SIONS

Our com par i son of the con sti tu tional norms con tained in ar ti cle 6(1) of
the Eu ro pean Con ven tion, i. e., ad ju di ca tion be fore an in de pend ent and im -
par tial court es tab lished by law; a fair hear ing; a pub lic hear ing; and ad ju di -
ca tion within a rea son able time, with their re spec tive Prin ci ples has shown
that, in gen eral, the Prin ci ples as adopted have achieved the de sired goals of
find ing the cor rect bal ance be tween ab stract ness and particularization, as
well as avoid ing con sti tu tional norms unique to given sys tems and har mo -
niz ing dif fer ent man i fes ta tions of con sti tu tional norms based on uni ver sal
norms of due pro cess or nat u ral jus tice, by re fer ring to the uni ver sal norm,
rather than its spe cific man i fes ta tions in dif fer ent pro ce dural sys tems.

The ex cep tions to this gen eral con clu sion are the Prin ci ples that are
aimed pri mar ily, if not ex clu sively, to ap ply in trans na tional com mer cial
lit i ga tion, i. e., P.1.5 re quir ing the court to have sub stan tial le gal knowl -
edge and ex pe ri ence P.3.3 con cern ing se cu rity for costs or se cu rity for li -
a bil ity for pur su ing pro vi sional rem e dies and P.3.4 con cern ing venue.
While the em pha sis on trans na tional com mer cial lit i ga tion is un der stand -
able given the his tory of the Prin ci ples in these cases this em pha sis has,
in our view led to the pro mul ga tion of un suc cess ful, if not com pletely
wrong, pro vi sions.
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