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SUMMARY: I. Intro duc tion. II. What is the Ro le of the Cons ti -
tu tio nal Jus ti ce in the Ba lan ce of Po wer (Le gis la tu re, Exe cu ti -
ve Po wer, Ju di ciary)? III. The Sta bi lity of the Cons ti tu tion and 
the Pos si bi lity of its Evo lu tion. IV. Le gis la ti ve Omis sion as a
Pro blem of the Cons ti tu tio nal Con trol. V. What are the Dif fi -
cul ties Encoun te red by the Cons ti tu tio nal Court in its Func tio -
ning and the Ful fil ment of its Mis sion – Admi nis te ring of the

Cons ti tu tio nal Jus ti ce? VI. Instead the Con clu sions.

I. INTRODUCTION

The Cons ti tu tion of the Re pu blic of Lit hua nia1 was adop ted by re fe ren -
dum —the vo ting of the en ti re Na tion— on 25 Octo ber 1992. The re fe -
ren dum in which the Cons ti tu tion was adop ted was or ga ni sed ac cor ding
to the de mo cra tic le gal tra di tions of the Sta te of Lit hua nia (Cons ti tu tio nal 
Court ru ling of 22 July 1994).2 The sour ce of the Cons ti tu tion is the na -
tio nal com mu nity, the ci vil Na tion, it self.

* Jus ti ce of the Cons ti tu tio nal Court of the Re pu blic of Lit hua nia.
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1 The 25 Octo ber 1992 Cons ti tu tion of the Re pu blic of Lit hua nia (Offi cial Ga zet te
Valstybës þi nios, 1992, no.. 33-1014).

2 The 22 July 1994 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On the 
com plian ce of the pro vi sions of items 1, 9, 12 and 39 of the Law ”On Amen ding and
Appen ding the Law of the Re pu blic of Lit hua nia on Re fe ren dum" of 15 Ju ne 1994, by
which Arti cles 1, 9, 12 and 32 of the Law on Re fe ren dum ha ve been amen ded or ap pen -
ded, with the Cons ti tu tion of the Re pu blic of Lit hua nia" (Offi cial Ga zet te Valstybes
žinios, 1994, no. 57-1120).
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The Cons ti tu tion is an act of the su pre me le gal po wer. The Cons ti tu -
tion re flects a so cial agree ment—a de mo cra ti cally ac cep ted obli ga tion by 
all the ci ti zens of the Re pu blic of Lit hua nia to the cu rrent and fu tu re ge -
ne ra tions to li ve ac cor ding to the fun da men tal ru les en tren ched in the
Cons ti tu tion and to obey them in or der to en su re the le gi ti macy of the
go ver ning po wer, the le gi ti macy of its de ci sions, as well as to en su re hu -
man rights and free doms, so that the con cord would exist in the so ciety.
As an act of the su pre me le gal po wer and so cial agree ment, the Cons ti tu -
tion is ba sed on uni ver sal, un ques tio na ble va lues, which are be lon ging of 
the so ve reignty to the Na tion, de mo cracy, re cog ni tion of hu man rights
and free doms and res pect for them, res pect for law and the ru le of law,
li mi ta tion of the sco pe of po wers, duty of sta te ins ti tu tions to ser ve the
peo ple and their res pon si bi lity to the so ciety, pu blic spi rit, jus ti ce, stri -
ving for an open, just, and har mo nious ci vil so ciety and sta te un der the
ru le of law. The Cons ti tu tion pro vi des the ba ses of re la tions hips bet ween 
a per son and the sta te, for ma tion and func tio ning of pu blic go vern ment,
the na tio nal eco nomy, lo cal self-go vern ment, ot her ma jor re la tions hips
of li fe of the so ciety and the sta te. Ha ving adop ted the Cons ti tu tion, the
ci vil Na tion for med the stan dar di sed ba sis for the com mon li fe of its
own, as the sta te com mu nity, and con so li da ted the sta te as the com mon
good of the en ti re so ciety. The Na tion usually amends the Cons ti tu tion
di rectly or through its de mo cra ti cally elec ted re pre sen ta ti ves and only
ac cor ding to the ru les es ta blis hed in the Cons ti tu tion it self. The Cons ti tu -
tion is su pre me law. It pro vi des the gui de li nes for the en ti re le gal
system—the en ti re le gal system is crea ted on the ba sis of the Cons ti tu -
tion (Cons ti tu tio nal Court ru lings of 25 May 2004,3 13 De cem ber 2004).4

Arti cle 1 of the Cons ti tu tion of the Re pu blic of Lit hua nia pro vi des:
“The Sta te of Lit hua nia shall be an in de pen dent and de mo cra tic re pu -
blic”.
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3 The 25 May 2004 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On the 
com plian ce of Arti cle 1 (wor ding of 4 May 2004) and pa ra graph 2 (wor ding of 4 May
2004) of Arti cle 2 of the Re pu blic of Lit hua nia Law on Pre si den tial Elec tions with the
Cons ti tu tion of the Re pu blic of Lit hua nia” (Offi cial Ga zet te Valstybës þi nios, 2004, No.
85-3094).

4 The 13 De cem ber 2004 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling
“On the com plian ce of so me le gal acts whe reby the re la tions of sta te ser vi ce and tho se
lin ked the re to are re gu la ted with the Cons ti tu tion of the Re pu blic of Lit hua nia and laws”
(Offi cial Ga zet te Valstybes žinios, 2004, no. 181-6708).



The Cons ti tu tio nal Court in its ru ling of 23 Fe bruary 20005 no ted that
“in this ar ti cle of the Cons ti tu tion the fun da men tal prin ci ples of the Lit -
hua nian Sta te are es ta blis hed: the Lit hua nian Sta te is free and in de pen -
dent; the re pu blic is the form of go ver nan ce of the Lit hua nian Sta te; the
sta te po wer must be or ga ni sed in a de mo cra tic way, and the re must be a
de mo cra tic po li ti cal re gi me in this country”.

The pro vi sions of Arti cle 1 of the Cons ti tu tion, as well as the prin ci ple 
of the sta te un der the ru le of Law es ta blis hed in the Pream ble to the
Cons ti tu tion as well as in ot her pro vi sions of the Cons ti tu tion, de ter mi ne
the main prin ci ples of the or ga ni sa tion and ac ti vi ties of the sta te po wer
of the Sta te of Lit hua nia.

Pa ra graph 1 of Arti cle 5 of the Cons ti tu tion pro vi des that in Lit hua nia, 
the po wers of the Sta te shall be exer ci sed by the Sei mas, the Pre si dent of 
the Re pu blic and the Go vern ment, and the Ju di ciary. This cons ti tu tio nal
norm es ta blis hed the prin ci ple of se pa ra tion of po wers. This is a fun da -
men tal prin ci ple of the or ga ni sa tion and ac ti vi ties of a de mo cra tic sta te
un der the ru le of Law. In its ru lings the Cons ti tu tio nal Court has no ted
many ti mes that this prin ci ple means that the le gis la ti ve, exe cu ti ve and
ju di cial po wers must be se pa ra ted, suf fi ciently in de pen dent, and that the -
re must be a ba lan ce bet ween them. Every po wer is exer ci sed through its
ins ti tu tions which are gran ted the com pe ten ce co rres pon ding to their pur -
po se.

Jus tice, an open and har mo nious ci vil so ciety, a sta te un der the ru le
of law would ne ver be pos si ble if who le sta te po wer be co mes con cen -
tra ted in a cer tain sin gle ins ti tu tion of sta te po wer. The Cons ti tu tion
con so li da tes the or ga ni sa tion of the ins ti tu tions exe cu ting sta te po wer
and pro ce du re of their for ma tion, which en su res a ba lan ce bet ween the
ins ti tu tions of sta te po wer, the coun ter ba lan ce of the aut ho rity of cer tain
ins ti tu tions of sta te po wer to the aut ho rity of ot her ins ti tu tions of sta te
po wer, the har mo nious ac ti vity of all the ins ti tu tions exe cu ting sta te po -
wer and exe cu tion of their cons ti tu tio nal duty to ser ve the peo ple, the so -
lu tion by the Cons ti tu tio nal Court of dis pu tes re la ted to the aut ho rity ves -
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5 The 23 Fe bruary 2000 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling
“On the com plian ce of 14 Ja nuary 1998 Go vern ment of the Re pu blic of Lit hua nia Re so -
lu tion No. 36 ”On the Intro duc tion of La bels of the 1998 Stan dard for Mar king To bac co
Pro ducts and Alcoho lic Drinks" with the Cons ti tu tion of the Re pu blic of Lit hua nia and
Part 1 of Arti cle 8 and Part 1 of Arti cle 12 of the Re pu blic of Lit hua nia Law on Enter pri -
ses" (Offi cial Ga zet te Valstybës þi nios, 2000, no. 17-419).



ted by the Cons ti tu tion in the ins ti tu tions of sta te po wer, the for ma tion of 
all the ins ti tu tions exe cu ting sta te po wer, the Sei mas, the Pre si dent of the 
Re pu blic, the Go vern ment, the Ju di ciary, as well as ot her sta te ins ti tu -
tions only from the ci ti zens, who wit hout re ser va tions obey the Cons ti tu -
tion adop ted by the Na tion and who, whi le in of fi ce, un con di tio nally fo -
llow the Cons ti tu tion, law, the in te rests of the Na tion and the Sta te of
Lit hua nia.

II. WHAT IS THE ROLE OF THE CONSTITUTIONAL JUSTICE IN THE

BALANCE OF POWER (LEGISLATURE, EXECUTIVE POWER, JUDICIARY)?

Cons ti tu tio nal Court of the Re pu blic of Lit hua nia, ac cor ding to the
Cons ti tu tion, is em po we red to ma ke de ci sions which can not be ap pea -
led and it is the last ins tan ce for cons ti tu tio nal ca ses. Under Pa ra graph
1 of Arti cle 102 of the Cons ti tu tion the Cons ti tu tio nal Court shall de ci -
de whet her the laws and ot her acts of the Sei mas are not in con flict
with the Cons ti tu tion and whet her the acts of the Pre si dent of the Re pu -
blic and the Go vern ment are not in con flict with the Cons ti tu tion or
laws. Mo re over, in Pa ra graph 1 of Arti cle 107 of the Cons ti tu tion it is
es ta blis hed that a law (or part the reof) of the Re pu blic of Lit hua nia or
ot her act (or part the reof) of the Sei mas, act of the Pre si dent of the Re -
pu blic, act (or part the reof) of the Go vern ment may not be ap plied from 
the day of of fi cial pro mul ga tion of the de ci sion of the Cons ti tu tio nal
Court that the act in ques tion (or part the reof) is in con flict with the
Cons ti tu tion. Thus, the er ga om nes mo del of cons ti tu tio nal con trol is
con so li da ted in the Cons ti tu tion (Cons ti tu tio nal Court ru ling of 28
March 2006.6 The re fo re, the for mal po wers of Lit hua nian Cons ti tu tio -
nal Court are strong enough to exer ci se ju di cial re view of in ter alia le -
gis la tu re.

A cer tain dan ger may ari se when the aut ho rity of the sta te is split in
se ve ral bo dies and then no ne of them is strong enough to act cons ti tu tio -
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6 The 28 March 2006 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On
the com plian ce of item 2 of pa ra graph 1 of Arti cle 62, pa ra graph 4 (wor ding of 11 July
1996) of Arti cle 69 of the Re pu blic of Lit hua nia Law on the Cons ti tu tio nal Court and pa -
ra graph 3 (wor ding of 24 Ja nuary 2002) of Arti cle 11, pa ra graph 2 (wor ding of 24 Ja -
nuary 2002) of Arti cle 96 of the Re pu blic of Lit hua nia Law on Courts with the Cons ti tu -
tion of the Re pu blic of Lit hua nia” (Offi cial Ga zet te Valstybës þi nios, 2006, no. 36-1292).



nally in a pos si ble con flict. The lo gic of par lia men ta rism would sug gest
that the re pre sen ta ti ve body should be re cog ni zed as su pre me. Then it
will be the last ins tan ce in dis cus sion of cons ti tu tio nal mat ters. Ho we ver, 
the re are so me ar gu ments sup por ting the po si tion that Cons ti tu tio nal
Court should be the fi nal sta ge among the sta te aut ho ri ties in sta tes with
writ ten cons ti tu tions.

Des pi te so me ten den cies to non-po si ti vis tic con cept of the ru le of
law, Lit hua nia al ways had po si ti vis tic orien ta tion in le gal tra di tion. The 
Cons ti tu tion of the Re pu blic in de tail cla ri fies the main cons ti tu tio nal
prin ci ples of so ciety and sta te. Hen ce, the func tion of the Cons ti tu tio nal 
Court is to in ter pret the Cons ti tu tion. Of cour se, the re is no clear dis -
tinc tion bet ween in ter pre ta tion of the Cons ti tu tion and ma king new ru -
les. It is rat her clear, that a cer tain de gree of ju di cial law-ma king exists
even in the so ciety whe re le gis la tor is wor king really well. Ge ne ral ru -
les of the Par lia ment are not able to co ver every par ti cu lar ques tion in
de tail. Other wi se, dan ger of the for mal le ga lity would ari se, and that
would be a step away from the jus ti ce. In Lit hua nian the ju di cial in ter -
pre ta tion of the Cons ti tu tion will in vol ve the Cons ti tu tio nal Court to
the wi de ex tent of the law-ma king and does not cau se suf fi cient dan ger
of con cen tra tion of too in fluen tial aut ho rity in one body.

The allo ca tion of this func tion to the Par lia ment is not ap pro pria te be -
cau se of se ve ral rea sons. Po li ti cal in te rests may fa ci li ta te un cons ti tu tio -
nal de ci sions of the Par lia ment. Being non com pe tent in par ti cu lar cons -
ti tu tio nal mat ters, the mem bers of the Par lia ment may obey the or der of
their party and vo te for a law or ot her le gal act which does not co rres -
pond to the ba sic law of the sta te. Then it might be dif fi cult to avoid the
co lli sion of laws and to sta bi li ze the le gal system. In any ca se the Par lia -
ment al ways has a po wer to say fi nal word in the se dis cus sions. It has the 
po wer to amend the Cons ti tu tion. But then the way of rea ching egois tic
po li ti cal in te rests be co mes mo re com pli ca ted.

The next ques tion I will dis cuss is to what ex tent the Cons ti tu tio nal
Court is a po li ti cal ins ti tu tion and to what ex tent ju di cial. Wit hout any
doubt, the body has a hybrid na tu re. On the one hand, the Cons ti tu tio nal
Court in ter prets laws, pas ses judg ments and the re fo re it can be des cri bed
as ju di cial body. On the ot her hand, this ju di cial body is al so in vol ved in
the system of se pa ra tion of po wers; it par ti ci pa tes in the system of “bra -
kes and ba lan ces”. Ne vert he less, its func tion in po li ti cal are na is exer ci -
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sed through the ju di cial func tion - by in ter pre ting laws and pas sing judg -
ments.

It is worth the Cons ti tu tio nal Court ru ling of 6 Ju ne 20067 in this con -
text. In this ca se a group of Mem bers of the Sei mas (Par lia ment of Li-
thua nia), the pe ti tio ner, ap plied to the Cons ti tu tio nal Court with a pe ti -
tion, re ques ting to in ves ti ga te whet her so me norms of the Law on the
Cons ti tu tio nal Court was not in con flict with Pa ra graphs 1 and 2 of Arti -
cle 5, Pa ra graph 1 of Arti cle 111, Chap ters VIII and IX of the Cons ti tu -
tion. The pe ti tion of the pe ti tio ner, re ques ting to in ves ti ga te whet her the
tit le “The Cons ti tu tio nal Court - a Ju di cial Insti tu tion” and Pa ra graph 3
of Arti cle 1 of the Re pu blic of Lit hua nia Law on the Cons ti tu tio nal
Court, un der which the Cons ti tu tio nal Court shall be a free and in de pen -
dent court which im ple ments ju di cial po wer ac cor ding to the pro ce du re
es ta blis hed by the Cons ti tu tion and this Law, we re not in con flict with
Pa ra graphs 1 and 2 of Arti cle 5 and Pa ra graph 1 of Arti cle 111 of the
Cons ti tu tion was ba sed on the fo llo wing ar gu ments: in Pa ra graph 1 of
Arti cle 5 of the Cons ti tu tion it is es ta blis hed that in Lit hua nia, sta te po -
wer shall be exe cu ted by the Sei mas, the Pre si dent of the Re pu blic and
the Go vern ment, and the Ju di ciary. Under Pa ra graph 1 of Arti cle 111 of 
the Cons ti tu tion, the courts of the Re pu blic of Lit hua nia shall be the Su -
pre me Court of Lit hua nia, the Court of Appeal of Lit hua nia, re gio nal
courts and lo cal courts. Accor ding to the pe ti tio ner, the Cons ti tu tio nal
Court is not in clu ded in this “fi nal list”, whi le se pa ra te Chap ter VIII of
the Cons ti tu tion is de sig na ted to it. Accor ding to the pe ti tio ner, un der Pa -
ra graph 2 of Arti cle 5, the sco pe of po wer shall be li mi ted by the Cons ti -
tu tion. The fact that Chap ter IX of the Cons ti tu tion is de sig na ted to the
Court, which exe cu tes sta te po wer, and se pa ra te Chap ter VIII of the
Cons ti tu tion—to the Cons ti tu tio nal Court, cer ti fies that un der the Cons ti -
tu tion, the Cons ti tu tio nal Court is not a court and it does not exe cu te sta -
te po wer.

The Cons ti tu tio nal Court held that the courts that un der the Cons ti tu -
tion im ple ment ju di cial po wer in Lit hua nia are to be at tri bu ted not to
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7 The 6 Ju ne 2006 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On the
com plian ce of the tit le “the Cons ti tu tio nal Court—a ju di cial ins ti tu tion” of Arti cle 1 of
the Law on the Cons ti tu tio nal Court of the Re pu blic of Lit hua nia and of pa ra graph 3 of
the sa me Arti cle with the Cons ti tu tion of the Re pu blic of Lit hua nia” (Offi cial Ga zet te
Valstybës þi nios, 2006, no. 65-2400).



one, but to two or mo re (if that, ta king ac count of the Cons ti tu tion, is es -
ta blis hed in cer tain laws) systems of the courts. Under the Cons ti tu tion
and laws, at pre sent in Lit hua nia the re are three systems of courts: (1) the 
Cons ti tu tio nal Court exe cu tes cons ti tu tio nal ju di cial con trol; (2) the Su -
pre me Court of Lit hua nia, the Court of Appeal of Lit hua nia, re gio nal
courts and lo cal courts, spe ci fied in Pa ra graph 1 of Arti cle 111 of the
Cons ti tu tion, cons ti tu te the system of courts of ge ne ral ju ris dic tion; (3)
un der Pa ra graph 2 of Arti cle 111 of the Cons ti tu tion, for the con si de ra -
tion of ad mi nis tra ti ve, la bour, fa mily and ca ses of ot her ca te go ries, spe -
cia li sed courts may be es ta blis hed to law; one system of spe cia li sed
courts, na mely, ad mi nis tra ti ve ones, which is com po sed of the Su pre me
Admi nis tra ti ve Court of Lit hua nia and re gio nal ad mi nis tra ti ve courts, is
es ta blis hed and is func tio ning at pre sent.

The Cons ti tu tio nal Court pro vi ded that un der the Cons ti tu tion, the
Cons ti tu tio nal Court is the ins ti tu tion of cons ti tu tio nal jus ti ce, which im -
ple ments cons ti tu tio nal ju di cial con trol. The Cons ti tu tio nal Court has
held in its acts mo re than on ce that when de ci ding, un der its com pe ten ce, 
on the com plian ce of le gal acts of lo wer po wer (parts the reof) with le gal
acts of grea ter po wer, in ter alia (and, first of all) with the Cons ti tu tion,
as well as when exe cu ting its ot her cons ti tu tio nal po wers, the Cons ti tu -
tio nal Court - an in di vi dual and in de pen dent court - ad mi nis ters cons ti tu -
tio nal jus ti ce and gua ran tees the su pre macy of the Cons ti tu tion in the le -
gal system and cons ti tu tio nal le gi ti macy. The tit le —the Cons ti tu tio nal
Court— of the cons ti tu tio nal jus ti ce ins ti tu tion which is as cri bed to exe -
cu te cons ti tu tio nal ju di cial con trol is ex pres sis ver bis en tren ched in the
Cons ti tu tion it self. Thus a sta te po wer ins ti tu tion, which is na med as a
court in the Cons ti tu tion it self, in its cons ti tu tio nal na tu re may not be
con si de red as not a court, i.e. as not a ju di cial ins ti tu tion.

Accor ding to the Cons ti tu tio nal Court the me re fact that the re are se -
pa ra te Chap ters “The Court” and “The Cons ti tu tio nal Court” in the
Cons ti tu tion, is not and may not be a ba sis to cons true that, alle gedly, as
it seems to the pe ti tio ner, the Cons ti tu tio nal Court is not a court-part of
the ju di cial po wer and is so mew he re out of the li mits of the ju di ciary
system. On the con trary, the fact that the re are two se pa ra te Chap ters
“The Court” and “The Cons ti tu tio nal Court” in the Cons ti tu tion does not
deny the fact that the Cons ti tu tio nal Court which, un der the Cons ti tu tion, 
exe cu tes cons ti tu tio nal ju di cial con trol, is a part of the system of courts,
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but it emp ha si zes its par ti cu lar sta tus in the system of ju di cial po wer as
well as in the system of all the sta te ins ti tu tions exe cu ting sta te po wer; in 
this way, the pe cu lia ri ties of the cons ti tu tio nal pur po se and com pe ten ce
of the Cons ti tu tio nal Court are emp ha si zed.

The Cons ti tu tio nal Court emp ha si zed that the pre sump tion ma de by
the pe ti tio ner that the Cons ti tu tio nal Court is not a court and does not im -
ple ment sta te po wer was not in li ne with the con cept of po wer and the
po wers of the Cons ti tu tio nal Court es ta blis hed in the Cons ti tu tion at all.
The fact that un der the Cons ti tu tion, the Cons ti tu tio nal Court has the po -
wers to re cog ni ze le gal acts of ot her ins ti tu tions that im ple ment sta te po -
wer —the Sei mas, the Pre si dent of the Re pu blic, the Go vern ment— as
being in con flict with le gal acts of grea ter po wer, first of all, with the
Cons ti tu tion, and, thus, to abo lish the le gal po wer of the se acts and to re -
mo ve the se le gal acts from the Lit hua nian le gal system for good, the fact
that only the Cons ti tu tio nal Court has the cons ti tu tio nal po wers to cons -
true the Cons ti tu tion of fi cially - to pro vi de with the con cept of the pro vi -
sions of the Cons ti tu tion which is bin ding on all the law-ma king and
law-ap plying ins ti tu tions as well as on the Sei mas, the re pre sen ta tion of
the Na tion, ob viously tes tify that the Cons ti tu tio nal Court may not be an
ins ti tu tion not im ple men ting sta te po wer. The pre sump tion ma de by the
pe ti tio ner that the Cons ti tu tio nal Court is not a court and does not im ple -
ment sta te po wer is ut terly irra tio nal, not only is it not in li ne with the
cons ti tu tio nal con cept of sta te po wer im ple men ting ins ti tu tions—it stri -
kes the rai son d’être of the pe ti tion of the pe ti tio ner him self in this cons -
ti tu tio nal jus ti ce ca se, sin ce, as sta tes the pe ti tio ner, if the Cons ti tu tio nal
Court is not a court and does not im ple ment sta te po wer, it is not com -
prehen si ble why the pe ti tio ner ap plies na mely to this court, re ques ting to 
in ves ti ga te whet her a le gal act, pas sed by the Sei mas—one of the ins ti tu -
tions im ple men ting sta te po wer (in this ca se—le gis la ti ve po wer) is not in 
con flict with the Cons ti tu tion.

III. THE STABILITY OF THE CONSTITUTION AND THE POSSIBILITY

OF ITS EVOLUTION

It is uni ver sally re cog ni zed that one of the most im por tant fea tu res of
the sta ble de mo cracy and the sta te un der the ru le of Law is the sta ble
Cons ti tu tion and the le gal or der which is ba sed on the Cons ti tu tion. It is
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of ten emp ha si zed that gua ran tees of the Cons ti tu tion’s sta bi lity are fi xed
in its text whi le es ta blis hing the com pli ca ted pro ce du re of it’s amen ding
(Chap ter 14 of the Cons ti tu tion of the Re pu blic of Lit hua nia). This fact is 
no ted even by the ini tia tor of the cons ti tu tio nal doc tri ne Albert Venn Di -
cey.8 Ho we ver, it is ur gent to stress that this is only for mal cha rac te ri za -
tion of the Cons ti tu tion’s sta bi lity. But it is mo re im por tant to un ders tand 
the no tio nal, va lua ble sta bi lity of the Cons ti tu tion which means that the
Cons ti tu tion is the system of per ma nent va lues of Law. This is an evi -
dent fact be cau se of the prio rity of the con tem po rary cons ti tu tio nal and
in ter na tio nal law and their main ins ti tu tion – the pro tec tion of hu man
rights. The evo lu tion of the ins ti tu tion of cons ti tu tio nal hu man rights al so 
sti mu la tes for ma tion and es ta blish ment of ot her cons ti tu tio nal ins ti tu -
tions and prin ci ples (for exam ple, the li mi ta tion of po wers and the se pa -
ra tion of po wers, the in de pen den ce of courts, the ru le of Law and the ot -
hers) in de mo cra tic sta tes and their in ter na tio nal po licy and law. This
no tio nal or va lua ble sta bi lity of the Cons ti tu tion is gua ran tied dif fe rently; 
i. e. not only es ta blis hing the com pli ca ted pro ce du re of it’s amen ding. At 
first, the sta bi lity of the Cons ti tu tion is gua ran tied by the in ter pre ta tion
of the va lid Cons ti tu tion: this in ter pre ta tion is rea li sed by the Cons ti tu -
tio nal Court which for mu la tes the cons ti tu tio nal doc tri ne of Lit hua nia.
Ho we ver, the po wers of the Cons ti tu tio nal Court are li mi ted by the text
of the Cons ti tu tion it self if this text allows only li mi ted gua ran tee of one
or the ot her va lue (from stand point of the com pa ra ti ve cons ti tu tio nal or
in ter na tio nal law).

The va lua ble sta bi lity of the Cons ti tu tion is al so gua ran teed by the
mea su res of the le gis la ti ve po wer, but with such a con di tion that they
don’t overs tep for mal and no tio nal li mits of the Cons ti tu tion. Be si des,
the sta bi lity of the Cons ti tu tion is gua ran teed by pro per and le gal ac ti vi -
ties of courts of ge ne ral com pe ten ce or ad mi nis tra ti ve courts, but with
such a con di tion that courts and the ot her ins ti tu tions are ac ti ve and
really de fend cons ti tu tio nal hu man rights. Whi le es ti ma ting that fact, it
can be said that the sta bi lity of the Cons ti tu tion is it’s rea lity at the sa me
ti me – it must be rea li sed, but not be for mal or even fic ti tious. Can the
cons ti tu tio nal pro vi sion, which gua ran tees hu man rights in the less pro -
por tion than the Eu ro pean Con ven tion for the pro tec tion of hu man rights
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8 Di cey, A. V., An Intro duc tion to the Study of the Law of the Cons ti tu tion, 10th.
ed., Hound mills, Ba sing sto ke, Hamp shi re: Mac mi llan Edu ca tion Ltd., 1993.



and fun da men tal free doms and the ju ris pru den ce of the Eu ro pean Court
for hu man rights do, be real and pro per? Of cour se, it can not be. So it is
an evi dent fact that the cons ti tu tio nal pro vi sions must be amen ded and
im pro ved for the aim that they (and the Cons ti tu tion it self) would be real 
and at the sa me ti me sta ble when so me cons ti tu tio nal pro vi sions are not
no tio nally pro per.

De mo cracy and law are not only uni ver sal va lues; they are al so so cial
va lues of every na tion which are ba sed on the his to ri cal ex pe rien ce of the 
sta te’s self-de pen den ce and cons ti tu tio nal tra di tions. Thus, the uni ver sal
ex pe rien ce of na tions of the world and Eu ro pe must be har mo ni zed with
tra di tions of every na tion and pers pec ti ves of de mo cracy and de ve lop -
ment of the cons ti tu tio na lism. It can be and must be do ne through the
com pa ra ti ve cons ti tu tio na lism or through the com pa ra ti ve cons ti tu tio nal
law and it’s re la tion with the in ter na tio nal law. Thus, the con clu sion can
be do ne, that the amend ments of the Cons ti tu tion are pos si ble and even
ne ces sary so me ti mes be cau se of the chan ge of the system of in ter nal and
in ter na tio nal va lues of de mo cracy and cons ti tu tio na lism.

The for ma tion of the Cons ti tu tion is not a sin gle act. The Cons ti tu tion
is adop ted only by a sin gle act. The de ve lop ment of the Lit hua nian Cons -
ti tu tion didn’t fi nish with the adop tion of it. Every step of the cons ti tu tio -
nal de ve lop ment is sig ni fi cant for the pro tec tion and de fen ce of the hu -
man li berty and wel fa re.

Thus, it is to be emp ha si zed that the for mu la tion of the of fi cial cons ti tu tio -
nal doc tri ne (both as a who le and on every in di vi dual is sue of the cons ti tu -
tio nal le gal re gu la tion) is not a one ti me act but a gra dual and con se cu ti ve
pro cess. This pro cess is unin te rrup ted and is ne ver fully fi nis hed be cau -
se-sin ce the na tu re of the Cons ti tu tion as the act of the su pre me le gal po -
wer it self and the idea of the cons ti tu tio na lity imply that the Cons ti tu tion
may not ha ve, nor does it ha ve any gaps or in ter nal con tra dic tions (Cons ti -
tu tio nal Court ru lings of 25 May 20049 and 13 De cem ber 2004)10 - whi le
cons truing the norms and prin ci ples of the Cons ti tu tion, which are ex pli -
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9 The 25 May 2004 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On the 
com plian ce of Arti cle 11 (wor ding of 4 May 2004) and pa ra graph 2 (wor ding of 4 May
2004) of Arti cle 2 of the Re pu blic of Lit hua nia Law on Pre si den tial Elec tions with the
Cons ti tu tion of the Re pu blic of Lit hua nia” (Offi cial Ga zet te Valstybës þi nios, 2004, No.
85-3094).

10 The 13 De cem ber 2004 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling
“On the com plian ce of so me le gal acts whe reby the re la tions of sta te ser vi ce and tho se



citly and im pli citly en tren ched in the text of the Cons ti tu tion and which
cons ti tu te a har mo nious system, the pos si bi lity, if it is ne ces sary be cau se
of the lo gic of the con si de red cons ti tu tio nal jus ti ce ca se, to for mu la te the
of fi cial cons ti tu tio nal doc tri nal pro vi sions (i. e. to re veal such as pects of
cons ti tu tio nal le gal re gu la tion) which ha ve not been for mu la ted in the acts
of the Cons ti tu tio nal Court adop ted in pre vious cons ti tu tio nal jus ti ce ca -
ses, ne ver di sap pears. When the Cons ti tu tio nal Court con si ders new cons -
ti tu tio nal jus ti ce ca ses every ti me sub se quent to pe ti tions of pe ti tio ners,
the of fi cial cons ti tu tio nal doc tri ne for mu la ted in the pre vious acts of the
Cons ti tu tio nal Court (on every in di vi dual is sue on the cons ti tu tio nal le gal
re gu la tion which is im por tant to a co rres pon ding ca se) is every ti me sup -
ple men ted by new frag ments. Thus, by for mu la ting new of fi cial cons ti tu -
tio nal doc tri nal pro vi sions the di ver sity and com ple te ness of the le gal re -
gu la tion en tren ched in the Cons ti tu tion-the su pre me le gal act-is re vea led

(Cons ti tu tio nal Court ru ling of 28 March 2006).11

The Cons ti tu tio nal Court has held that the Cons ti tu tion, as su pre me law, 
must be a sta ble act (Cons ti tu tio nal Court ru lings of 16 Ja nuary 200612
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lin ked the re to are re gu la ted with the Cons ti tu tion of the Re pu blic of Lit hua nia and laws”
(Offi cial Ga zet te Valstybës þi nios, 2004, no. 181-6708).

11 The 28 March 2006 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On
the com plian ce of item 2 of pa ra graph 1 of Arti cle 62, pa ra graph 4 (wor ding of 11 July
1996) of Arti cle 69 of the Re pu blic of Lit hua nia Law on the Cons ti tu tio nal Court and pa -
ra graph 3 (wor ding of 24 Ja nuary 2002) of Arti cle 11, pa ra graph 2 (wor ding of 24 Ja -
nuary 2002) of Arti cle 96 of the Re pu blic of Lit hua nia Law on Courts with the Cons ti tu -
tion of the Re pu blic of Lit hua nia” (Offi cial Ga zet te Valstybës þi nios, 2006, no. 36-1292).

12 The 16 Ja nuary 2006 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On 
the com plian ce of pa ra graph 4 (wor ding of 11 Sep tem ber 2001) of Arti cle 131 of the Co -
de of Cri mi nal Pro ce du re of the Re pu blic of Lit hua nia with the Cons ti tu tion of the Re pu -
blic of Lit hua nia, on the com plian ce of pa ra graph 5 (wor dings of 10 April 2003 and 16
Sep tem ber 2003) of Arti cle 234, pa ra graph 2 (wor dings of 10 April 2003 and 16 Sep tem -
ber 2003) of Arti cle 244, Arti cle 407 (wor ding of 19 Ju ne 2003), pa ra graph 1 (wor ding of 
14 March 2002) of Arti cle 408, pa ra graphs 2 and 3 (wor ding of 14 March 2002) of Arti -
cle 412, pa ra graph 5 (wor ding of 14 March 2002) of Arti cle 413 and pa ra graph 2 (wor -
ding of 14 March 2002) of Arti cle 414 of the Co de of Cri mi nal Pro ce du re of the Re pu -
blic of Lit hua nia with the Cons ti tu tion of the Re pu blic of Lit hua nia and on the pe ti tions
of the Šiau liai dis trict lo cal court, the pe ti tio ner, re ques ting to in ves ti ga te whet her Arti cle 
410 (wor ding of 14 March 2002) of the Co de of Cri mi nal Pro ce du re of the Re pu blic of
Lit hua nia is not in con flict with the Cons ti tu tion of the Re pu blic of Lit hua nia” (Offi cial
Ga zet te Valstybës þi nios, 2006, no. 7-254).



and 14 March 2006).13 The sta bi lity of the Cons ti tu tion is such its fea tu re 
which, to get her with its ot her fea tu res (in ter alia and first of all with the
spe cial, su pre me le gal po wer of the Cons ti tu tion) ma kes the cons ti tu tio -
nal le gal re gu la tion dif fe rent from the le gal (or di nary) re gu la tion es ta -
blis hed by le gal acts of lo wer le gal po wer (Cons ti tu tio nal Court ru ling of 
14 March 2006)14 and the Cons ti tu tion-dif fe rent from all the rest le gal
acts. The sta bi lity of the Cons ti tu tion is a great cons ti tu tio nal va lue.

One of the con di tions en su ring the sta bi lity of the Cons ti tu tion as a le -
gal rea lity is the sta bi lity of its text. It was men tio ned that the na tu re of
the Cons ti tu tion, the idea of cons ti tu tio na lity im plies that the Cons ti tu -
tion may not ha ve and has no gaps or in ter nal con tra dic tions. Thus, the
text of the Cons ti tu tion should not be co rrec ted, for exam ple, only af ter
the ter mi no logy, in ter alia le gal ter mi no logy, has chan ged (Cons ti tu tio nal 
Court ru ling of 16 Ja nuary 2006).15 The mea ning of the Cons ti tu tion as
an ex tre mely sta ble le gal act would al so be ig no red if the in ter ven tion to
its text would be ma de every ti me when cer tain so cial re la tions which are 
re gu la ted by law un der go chan ges (for exam ple, tech no lo gi cal pos si bi li -
ties of cer tain kinds of ac ti vity ex pand so much, which may be we re im -
pos si ble to pre dict at the ti me when the text of the Cons ti tu tion was crea -
ted).
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13 The 14 March 2006 Consti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On
the com plian ce of the pro vi sions of the Re pu blic of Lit hua nia Law on Pro tec ted Te rri -
to ries, the Re pu blic of Lit hua nia Fo restry Law, the Re pu blic of Lit hua nia Law on
Land, and the Re gu la tion for cons truc tion on pri va te land ap pro ved by Go vern ment of
the Re pu blic of Lit hua nia Re so lu tion No. 1608 ”On ap pro ving the Re gu la tion for cons -
truc tion on pri va te land" of 22 De cem ber 1995 with the Cons ti tu tion of the Re pu blic of
Lit hua nia, on the com plian ce of the pro vi sions of the Re pu blic of Lit hua nia law on Pro -
tec ted Te rri to ries and the Re pu blic of Lit hua nia Law on Land Re form with the pro vi -
sions of the Cons ti tu tio nal Law on the en ti ties, pro ce du re, terms and con di tions and res -
tric tions of the ac qui si tion in to ow ners hip of land plots pro vi ded for in pa ra graph 2 of
Arti cle 47 of the Cons ti tu tion of the Re pu blic of Lit hua nia (wor ding of 20 Ju ne 1996) as
well as on the com plian ce of item 2 of the Re gu la tion for cons truc tion on pri va te land ap -
pro ved by Go vern ment of the Re pu blic of Lit hua nia Re so lu tion No. 1608 “On ap pro ving
the Re gu la tion for cons truc tion on pri va te land” of 22 De cem ber 1995 with the pro vi -
sions of the Re pu blic of Lit hua nia Fo restry Law and the Re pu blic of Lit hua nia Law on
Land" (Offi cial Ga zet te Valstybës þi nios, 2006, No. 30-1050).

14 Idem.
15 Di cey A. V., An Intro duc tion to the Study of the Law of the Cons ti tu tion, cit.,

no te 8.



In this con text it is par ti cu larly to be emp ha si zed that the furt her cons -
truc tion and de ve lop ment of the of fi cial cons ti tu tio nal doc tri ne, in ter alia
the rein ter pre ta tion of the of fi cial cons ti tu tio nal doc tri nal pro vi sions, al so 
such, when the of fi cial cons ti tu tio nal doc tri ne is co rrec ted, in the acts of
the Cons ti tu tio nal Court adop ted in new cons ti tu tio nal jus ti ce ca ses,
allow to re veal the deep po ten tial of the Cons ti tu tion wit hout chan ging
its text and in this as pect to apply the Cons ti tu tion to the chan ges of so -
cial li fe, to cons tantly chan ging li ving con di tions of so ciety and the sta te
and to en su re the via bi lity of the Cons ti tu tion as the fun da men tal of li fe
of so ciety and the sta te. The for ma tion and de ve lop ment of the of fi cial
cons ti tu tio nal doc tri ne is a func tion of cons ti tu tio nal jus ti ce. In the acts
of the Cons ti tu tio nal Court adop ted in new cons ti tu tio nal jus ti ce ca ses,
by furt her cons truing and de ve lo ping, in ter alia rein ter pre ting, the of fi -
cial cons ti tu tio nal doc tri nal pro vi sions, al so so that the of fi cial cons ti tu -
tio nal doc tri ne is co rrec ted, it is promp ted not to ma ke any in ter ven tion
to the text of the Cons ti tu tion when such in ter ven tion is not le gally ne -
ces sary. Along si de, thus one con tri bu tes to the en su ring of the sta bi lity
of the text of the Cons ti tu tion and the cons ti tu tio nal or der.

IV. LEGISLATIVE OMISSION AS A PROBLEM

OF THE CONSTITUTIONAL CONTROL

It is no doubt that le gis la ti ve omis sion is one of the most pro ble ma tic
is sues in a mo dern cons ti tu tio nal ju ris pru den ce. Pro bably no one will ar -
gue that each Cons ti tu tio nal Court or ot her re le vant ins ti tu tion exe cu ting
the func tion of cons ti tu tio nal con trol has fa ced in one or anot her way the
dif fi cul ties sol ving the ques tion of com plian ce of le gal act with Cons ti tu -
tion or anot her le gal act of hig her po wer than the le gal act which is ar -
gued in a view of le gis la ti ve omis sion. It should be no ted that usually
the re is no spe cial ex pli cit le gal pro vi sions (at least in Lit hua nia) which
Cons ti tu tio nal Courts could fo llow in such ca ses. That is why in many
ca ses it is up to the se Courts to cons true (in ter pret) norms and prin ci ples
of Cons ti tu tion and ot her le gal do cu ments, to for mu la te le gal doc tri ne of
le gis la ti ve omis sion exe cu ting cons ti tu tio nal con trol.

Exchan ge of ex pe rien ce bet ween Cons ti tu tio nal Courts in this par ti cu -
lar ques tion is of great im por tan ce and re le van ce. This fact can be pro ved 
just sa ying that the Cir cle of Pre si dents of the Con fe ren ce of Eu ro pean
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Cons ti tu tio nal Courts on 7 Sep tem ber, 2006 (in Vil nius) in ter alia es ta -
blis hed that the to pic for dis cus sion in the XIVth Con gress of the Con fe -
ren ce of Eu ro pean Cons ti tu tio nal Courts will be “Pro blems of Le gis la ti -
ve Omis sion in Cons ti tu tio nal Ju ris pru den ce”.

I would li ke to sha re the ex pe rien ce of the Cons ti tu tio nal Court of the
Re pu blic of Lit hua nia, which from my point of view has al ready ma de
im por tant steps for cla rity of cons ti tu tio nal con trol in the view of le gis la -
ti ve omis sion.

In the ju ris pru den ce of the Cons ti tu tio nal Court of the Re pu blic of Lit -
hua nia (in ter alia the ru ling of 25 Ja nuary 2001,16 the de ci sions of 6 May 
2003,17 13 May 2003,18 16 April 2004,19 the ru ling of 13 De cem ber
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16 The 25 Ja nuary 2001 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling “On 
the com plian ce of Arti cle 23, Pa ra graph 2 of Arti cle 38, Pa ra graph 5 of Arti cle 41, Pa ra -
graph 5 of Arti cle 152, Pa ra graph 4 of Arti cle 155, Pa ra graph 5 of Arti cle 156, Arti cle
180, Pa ra graphs 4 and 11 of Arti cle 208 and Pa ra graph 3 of Arti cle 231 of the Sta tu te of
the Sei mas of the Re pu blic of Lit hua nia with the Cons ti tu tion of the Re pu blic of Lit hua -
nia” (Offi cial Ga zet te Valstybës þi nios, 2001, no. 10-295).

17 The 6 May 2003 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia de ci sion “On
the re quest of the Pa nevëþys re gio nal ad mi nis tra ti ve court to in ves ti ga te the com plian ce
of norms of the Re pu blic of Lit hua nia Law on Le vies with the Cons ti tu tion of the Re pu -
blic of Lit hua nia as well as the com plian ce of pro vi sions of Go vern ment of the Re pu blic
of Lit hua nia Re so lu tion No. 1458 ”On the con fir ma tion of the List of Objects of Sta te
Levy and its amounts as well as the Pro ce du re for its pay ment and re tur ning" of 15 De -
cem ber 2000 with the Cons ti tu tion of the Re pu blic of Lit hua nia and Laws" (Offi cial Ga -
zet te Valstybës þi nios, 2003, no. 45-2031).

18 The 13 May 2003 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia de ci sion “On
the pe ti tion of the Su pre me Admi nis tra ti ve Court of Lit hua nia re ques ting to in ves ti ga te
whet her the Re pu blic of Lit hua nia Law on the amend ment of Arti cle 24 and the re cog ni -
tion of Arti cles 23 and 32 of the Law on So cial Insu ran ce Pen sions as no lon ger va lid is
not in con flict with the Cons ti tu tion of the Re pu blic of Lit hua nia” (Offi cial Ga zet te
Valstybës þi nios, 2003, no. 48-2133).

19 The 16 April 2004 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia de ci sion “On
the pe ti tion of a group of mem bers of the Sei mas, the pe ti tio ner, re ques ting to in ves ti ga te 
whet her Chap ter XXXVIII of the Sta tu te of the Sei mas of the Re pu blic of Lit hua nia and
cer tain pro vi sions of this Chap ter, as well as Sei mas of the Re pu blic of Lit hua nia Re so lu -
tion No. IX-1954 ”On the for ma tion of the spe cial in ves ti ga tion com mis sion“ of 23 De -
cem ber 2003 are not in con flict with the Cons ti tu tion of the Re pu blic of Lit hua nia, al so
whet her the Re gu la tion of the spe cial in ves ti ga tion com mis sion for med by Sei mas of the
Re pu blic of Lit hua nia Re so lu tion No. IX-1954 of 23De cem ber 2003, ap pro ved by De ci -
sion No. 1 of 30 De cem ber 2003 of the spe cial in ves ti ga tion com mis sion in or der to in -
ves ti ga te the rea so na ble ness and se rious ness of the char ges brought against the Pre si dent
of the Re pu blic Ro lan das Pak sas and to draw up a con clu sion re gar ding the pro po sal to



200420) the re is the pro vi sion that the Cons ti tu tio nal Court en joys the
cons ti tu tio nal po wers not only to hold that the re is a le gal gap, in ter alia
le gis la ti ve omis sion, in the in ves ti ga ted le gal act of lo wer po wer (part
the reof), but al so by its ru ling adop ted in the cons ti tu tio nal jus ti ce ca se it 
can re cog ni se such le gal re gu la tion as being in con flict with le gal acts of
hig her po wer, in ter alia the Cons ti tu tion.

One of the la test de ci sions of the Cons ti tu tio nal Court of the Re pu blic
of Lit hua nia con cer ned with the to pic that is analy sed he re was adop ted
on 8 Au gust, 2006.21 The rein the Cons ti tu tio nal Court has pre ci sely for -
mu la ted de fi ni tion (the con cept) of le gis la ti ve omis sion. It al so ex pres sed 
very clear po si tion how to dis tin guish le gal gaps as le gis la ti ve omis sions
and ot her le gal gaps. The cri te ria of this dis tinc tion should en cou ra ge
courts of ge ne ral ju ris dic tion and spe cia li zed courts to sol ve ca ses con -
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ins ti tu te the im peach ment pro cee dings for med by Sei mas of the Re pu blic of Lit hua nia
Re so lu tion No. IX-1954 and cer tain pro vi sions of this re gu la tion are not in con flict with
the Cons ti tu tion of the Re pu blic of Lit hua nia, the pro vi sions of the Eu ro pean Con ven tion 
for the Pro tec tion of Hu man Rights and Fun da men tal Free doms, the Inter na tio nal Co ve -
nant on Ci vil and Po li ti cal Rights, and of the Sta tu te of the Sei mas of the Re pu blic of Lit -
hua nia” (Offi cial Ga zet te Valstybës þi nios, 2004, no. 57-2006).

20 The 13 De cem ber 2004 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling
“On the com plian ce of so me le gal acts whe reby the re la tions of sta te ser vi ce and tho se
lin ked the re to are re gu la ted with the Cons ti tu tion of the Re pu blic of Lit hua nia and laws”
(Offi cial Ga zet te Valstybës þi nios, 2004, no. 181-6708).

21 The 8 Au gust 2006 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia de ci sion “On 
dis mis sing the le gal pro cee dings in the ca se sub se quent to the pe ti tion of the Third Vil -
nius city lo cal court, the pe ti tio ner, re ques ting to in ves ti ga te as to whet her pa ra graph 3
(wor ding of 24Ja nuary 2002) of Arti cle 11 of the Re pu blic of Lit hua nia Law on Courts is 
not in con flict with pa ra graph 2 of Arti cle 5, pa ra graphs 2 and 3 of Arti cle 109, pa ra -
graph 1 of Arti cle 114 of the Cons ti tu tion of the Re pu blic of Lit hua nia and the Cons ti tu -
tio nal Prin ci ple of a sta te un der the ru le of law, whet her the Re pu blic of Lit hua nia Law
on Re mu ne ra tion for Work of Sta te Po li ti cians, Jud ges and Sta te Offi cials (wor ding of 29 
Au gust 2000 with sub se quent amend ments and sup ple ments) is not in con flict with Arti -
cle 5, pa ra graph 1 of Arti cle 30, pa ra graphs 2 and 3 of Arti cle 109 and pa ra graph 1 of
Arti cle 114 of the Cons ti tu tion of the Re pu blic of Lit hua nia and the cons ti tu tio nal prin ci -
ple of a sta te under the ru le of law, and whet her item 1 of Go vern ment of the Re pu blic of
Lit hua nia Re so lu tion No. 1494 On the par tial amend ment of Go vern ment of the Re pu blic 
of Lit hua nia Re so lu tion No. 689 On Re mu ne ra tion for work of chief of fi cials and of fi -
cers of law and or der ins ti tu tions and of law en for ce ment and con trol ins ti tu tions” of 30
Ju ne 1997 of 28 Decem ber 1999 is not in con flict with Arti cle 1, pa ra graph 1 of Arti cle 5,
pa ra graphs 2 and 3 of Arti cle 109 and pa ra graph 1 of Arti cle 114 of the Cons ti tu tion of the
Re pu blic of Lithua nia and the cons ti tu tio nal prin ci ple of a sta te un der the ru le of law
(Offi cial Ga zet te Valstybës þi nios, 2006, no. 88-3475).



cer ned with le gal gaps which are not re cog ni zed as le gis la ti ve omis sion
di rectly ad hoc when ad mi nis te ring jus ti ce. It is al so a prac ti cal mean for
ot her pe ti tio ners (not less than one fifth mem bers of the Par lia ment, the
Go vern ment and the Pre si dent of the Re pu blic of Lit hua nia) who ac cor -
ding to the Cons ti tu tion can rai se the is sue of the cons ti tu tio na lity of a le -
gal act. Iden tif ying le gal gaps of non le gis la ti ve omis sion na tu re in le gal
re gu la tion they should not aply to the Cons ti tu tio nal Court with pe ti tions 
but ta ke ne ces sary le gis la ti ve mea su res them sel ves to im pro ve le gal re -
gu la tion (le gis la tion) first. It should be par ti cu lary no ted that this ques -
tion is sol ved even in the sco pe of such le gal gaps which can ap pear be -
cau se the Cons ti tu tio nal Court exe cu ting his func tions ex clu des
un cons ti tu tio nal le gal re gu la tion from le gal system. So I would li ke to
pre sent so me ideas in mo re de tai led way, using so me quo tes from afo re -
men tio ned de ci sion whe re it is ne ces sary to be pre ci se.

Con cer ning the Cons ti tu tio nal de fi ni tion of le gis la ti ve omis sion the
Cons ti tu tio nal Court held that

...a le gal gap, in ter alia le gis la ti ve omis sion, al ways means that the le gal
re gu la tion of co rres pon ding so cial re la tions is es ta blis hed neit her ex pli -
citly nor im pli citly, neit her in the said le gal act (part the reof) nor in any ot -
her le gal acts, even though the re exists a need for le gal re gu la tion of the se
so cial re la tions, whi le the said le gal re gu la tion, in ca se of le gis la ti ve omis -
sion, must be es ta blis hed, whi le hee ding the im pe ra ti ves of the con sis -
tency and in ner uni for mity of the le gal system stem ming from the Cons ti -
tu tion and ta king ac count of the con tent of the se so cial re la tions, pre ci sely
in that le gal act (pre ci sely in that part the reof), sin ce this is re qui red by a
cer tain le gal act of hig her po wer, in ter alia the Cons ti tu tion it self... Le gis -
la ti ve omis sion means that the co rres pon ding le gal re gu la tion is not es ta -
blis hed in that le gal act (part the reof), alt hough, un der the Cons ti tu tion (or
so me ot her act of le gal act of hig her po wer, the com plian ce of the in ves ti -
ga ted le gal act (part the reof) of lo wer po wer with which is as ses sed), it
must be es ta blis hed pre ci sely in that le gal act (or pre ci sely in that part the -
reof).

So hol ding that, the Cons ti tu tio nal Court no tes that „it is ne ces sary to
dis tin guish le gis la ti ve omis sion, as a con se quen ce of an ac tion by the
law-ma king sub ject that is sued a co rres pon ding le gal act, from the le gal
gaps that ap pea red due to the fact that the ne ces sary law-ma king ac tions
we re not un der ta ken at all, neit her one nor anot her law-ma king sub ject

S. STA� ÈIOKAS916



is sued a le gal act de sig na ted for re gu la tion of cer tain so cial re la tions, and 
due to this the se so cial re la tions re mai ned le gally not re gu la ted“.

The Cons ti tu tio nal Court is able to re cog ni se co rres pon ding le gal re -
gu la tion as being in con flict with le gal acts of hig her po wer, in ter alia the 
Cons ti tu tion, but it is ne ces sary to fo llow cer tain con di tions, which are
de fi ned in the ju ris pru den ce of the Cons ti tu tio nal Court (in ter alia in the
afo re said Cons ti tu tio nal Court ru lings and de ci sions), na mely:

1) if the laws and ot her le gal acts (parts the reof) of lo wer po wer do
not es ta blish cer tain le gal re gu la tion, the Cons ti tu tio nal Court has cons ti -
tu tio nal po wers to re cog ni se the se laws or ot her le gal acts (parts the reof)
as being in con flict with the Cons ti tu tion or ot her le gal acts of hig her po -
wer in ca ses when due to the fact that the said le gal re gu la tion is not es -
ta blis hed in pre ci sely the in ves ti ga ted laws or ot her le gal acts (pre ci sely
in the in ves ti ga ted parts the reof), the prin ci ples and/or norms of the
Cons ti tu tion, the pro vi sions of ot her le gal acts of hig her po wer might be
vio la ted;

2) in the ca ses when the law or ot her le gal act (part the reof), which is
dis pu ted by the pe ti tio ner and which is in ves ti ga ted by the Cons ti tu tio nal 
Court, does not es ta blish cer tain le gal re gu la tion which, un der the Cons -
ti tu tion (and if a sub sta tu tory act (part the reof) of the Sei mas, and act
(part the reof) of the Pre si dent of the Re pu blic or the Go vern ment is dis -
pu ted—al so un der the laws) need not be es ta blis hed pre ci sely in the dis -
pu ted le gal act (pre ci sely in that part the reof), the Cons ti tu tio nal Court
holds that the mat ter of in ves ti ga tion is ab sent in the ca se on the pe ti tion
of the pe ti tio ner—this is the ba sis to dis miss the ins ti tu ted le gal pro cee -
dings/ ca se.

The Cons ti tu tio nal Court held that it is al so ne ces sary to ta ke ac count
of how the said le gal gap ap pea red: whet her it is le gis la ti ve omis sion,
crea ted by a law-ma king ac tion of the sub ject who pas sed a co rres pon -
ding le gal act (i. e. due to the fact that, in the cour se of pas sa ge of this
le gal act, the le gal re la tions that should ha ve been re gu la ted pre ci sely in 
that le gal act (pre ci sely in that part the reof), we re not re gu la ted pre ci -
sely in that le gal act (pre ci sely in that part the reof)), whet her this le gal
gap ap pea red due to ot her cir cums tan ces, for exam ple, due to the fact
that by its ru ling the Cons ti tu tio nal Court had re cog ni sed that the le gal
re gu la tion in a cer tain le gal act (part the reof) of lo wer po wer was in con -
flict with the Cons ti tu tion or ot her le gal act of hig her po wer. In the lat ter
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ca se the re are no grounds to sta te the pre sen ce of le gis la ti ve omis sion; to
the con trary, in this si tua tion, un der the Cons ti tu tion, a co rres pon ding
sub ject of law-ma king (pro vi ded co rres pon ding le gal re la tions ha ve to be 
le gally re gu la ted) is un der obli ga tion to chan ge the no lon ger va lid le gal
re gu la tion so that the newly es ta blis hed le gal re gu la tion would not be in
con flict with a co rres pon ding le gal act of hig her po wer, in ter alia (and,
first of all) with the Cons ti tu tion.

The Cons ti tu tio nal Court does not in ves ti ga te in ter alia such le gal
gaps or ot her in de ter mi na cies, which could ap pear af ter the Cons ti tu tio -
nal Court re cog ni sed by its ru ling that a cer tain le gal act (part the reof) is
in con flict with a le gal act of hig her po wer, in ter alia the Cons ti tu tion, ot -
her wi se the es sen ce of le gis la ti ve omis sion as the con se quen ce of an ac -
tion of the law-ma king sub ject that is sued the co rres pon ding le gal act
would be de nied. The es sen ce and mea ning of cons ti tu tio nal re view and
cons ti tu tio nal jus ti ce would be al so dis tor ted in es sen ce or de nied, be cau -
se it would mean would mean that the Cons ti tu tio nal Court, whi le ac ting
wit hin its cons ti tu tio nal com pe ten ce crea ted the le gal si tua tion (i.e. that it 
vir tually crea ted new le gal re gu la tion ins tead of that re cog ni sed as con -
flic ting with a le gal act of hig her po wer, in ter alia the Cons ti tu tion),
which is in com pa ti ble with the Cons ti tu tion or ot her le gal act of hig her
po wer.

V. WHAT ARE THE DIFFICULTIES ENCOUNTERED

BY THE CONSTITUTIONAL COURT IN ITS FUNCTIONING

AND THE FULFILMENT OF ITS MISSION – ADMINISTERING

OF THE CONSTITUTIONAL JUSTICE?

It is ne ces sary to emp ha si ze that the acts of the Cons ti tu tio nal Court,
which re cog ni ze that cer tain le gal acts are not con trary to the Cons ti tu -
tion do not re qui re any spe ci fic im ple men ta tion. They can be ta ken as a
rea li za ble. Such an in ter pre ta tion is es pe cially worth if ju di cial po wer
and in fluen ce of the de ci sions of the Cons ti tu tio nal Court are as so cia ted
only with their re so lu tion. On the ot her hand, it was men tio ned that all
the sub jects ha ve to fo llow not only the re so lu tion of the acts of the
Cons ti tu tio nal Court, but al so the mo ti ves and ar gu ments of the acts of
the Cons ti tu tio nal Court. The Cons ti tu tio nal Court so me ti mes allows un -
ders tan ding the Par lia ment and the ot her sub jects of the le gis la tion that it 
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is ne ces sary to chan ge le gal re gu la tion that is “in co rrect” or even “wit -
hout cons ti tu tio nal back ground”, which is not re cog ni zed as un cons ti tu -
tio nal or just allows it self “to me na ce (so me body) softly”.

It is mo re dif fi cult si tua tion when it is ne ces sary to im ple ment the
acts of the Cons ti tu tio nal Court that ha ve re cog ni zed le gal acts as un -
cons ti tu tio nal. Usually un cons ti tu tio nal le gal acts ha ve to be eli mi na ted 
from the le gal system (they are eli mi na ted by the ins ti tu tions that adop -
ted the se le gal acts), alt hough the re are so me opi nions (K. La pins kas
and etc.22) that judg ment of the Cons ti tu tio nal Court ac tually ter mi na tes 
le gal po wer of the un cons ti tu tio nal le gal act and con si de ring le gal con -
se quen ces of such a de ci sion this is equal to abo li tion of such le gal act.
On the ot her hand, in this ca se their emer ge gaps of le gal re gu la tion,
even va cuum, the re fo re the judg ments of the Cons ti tu tio nal Court, which 
re cog ni ze ques tio na ble le gal acts as un cons ti tu tio nal ha ve to be im ple -
men ted enac ting new le gal acts that are not con trary to the Cons ti tu tion.
So so me ti mes the Cons ti tu tio nal Court post po nes the pu bli ca tion of its
ru lings (see Cons ti tu tio nal Court ru ling of 24 De cem ber 2002).23 Under
the Cons ti tu tion, the Cons ti tu tio nal Court, ha ving in ter alia as ses sed
what le gal si tua tion might ap pear af ter a Cons ti tu tio nal Court ru ling be -
co mes ef fec ti ve, may es ta blish the da te when this Cons ti tu tio nal Court
ru ling is to be of fi cially pu blis hed; the Cons ti tu tio nal Court may post po -
ne the of fi cial pu blis hing of its ru ling if it is ne ces sary to gi ve the le gis la -
tor cer tain ti me to re mo ve the la cu nae le gis which would ap pear if the
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22 La pins kas K. Acts of the Cons ti tu tio nal Court. – Ja ra ðiû nas et al. Cons ti tu tio nal
Jus ti ce in Lit hua nia. Vil nius: The Cons ti tu tio nal Court of the Re pu blic of Lit hua nia,
2003, p. 171-201.

23 The 24 De cem ber 2002 Cons ti tu tio nal Court of the Re pu blic of Lit hua nia ru ling
“On the com plian ce of pa ra graph 3 of Arti cle 3 (wor ding of 12 Octo ber 2000), pa ra graph 
4 of Arti cle 3 (wor ding of 12 Octo ber 2000), item 2 of pa ra graph 1 of Arti cle 5 (wor ding
of 12 Octo ber 2000), pa ra graph 1 of Arti cle 18 (wor ding of 12 Octo ber 2000), items 2, 3, 
4, 8, and 15 of pa ra graph 1 of Arti cle 19 (wor ding of 12 Octo ber 2000), items 1, 5, 7, 9,
12, 15, 16, 17, and 18 of pa ra graph 1 of Arti cle 21 (wor ding of 12 Octo ber 2000), item 6
of the sa me pa ra graph (wor dings of 12 Octo ber 2000 and 25 Sep tem ber 2001), and item
14 of the sa me pa ra graph (wor dings of 12 Octo ber 2000 and 8 No vem ber 2001) of the
Re pu blic of Lit hua nia Law on Lo cal Self-Go vern ment, as well as the Re pu blic of Lit hua -
nia Cons ti tu tio nal Law on the Pro ce du re of the ap pli ca tion of the law on the al te ra tion of
ar ti cle 119 of the Cons ti tu tion, and the Re pu blic of Lit hua nia Law on the en te ring in to
the List of Cons ti tu tio nal Laws of the Cons ti tu tio nal Law on the Pro ce du re of the ap pli -
ca tion of the law on the al te ra tion of ar ti cle 119 of the Cons ti tu tion, with the Cons ti tu tion 
of the Re pu blic of Lit hua nia” (Offi cial Ga zet te Valstybës þi nios, 2003, no. 19-828).



re le vant Cons ti tu tio nal Court ru ling was of fi cially pu blis hed im me dia -
tely af ter it had been pu blicly an noun ced in the hea ring of the Cons ti tu -
tio nal Court and if they cons ti tu ted pre con di tions to ba si cally deny cer -
tain va lues pro tec ted by the Cons ti tu tion. The said post po ne ment of
of fi cial pu blis hing of a Cons ti tu tio nal Court ru ling (in ter alia a ru ling by
which a cer tain law (or part the reof) is re cog ni sed as con tra dic ting to the
Cons ti tu tion) is a pre sump tion ari sing from the Cons ti tu tion in or der to
avoid cer tain ef fects un fa vou ra ble to the so ciety and the sta te, as well as
the hu man rights and free doms, which might ap pear if a re le vant Cons ti -
tu tio nal Court ru ling was of fi cially pu blis hed im me dia tely af ter its of fi -
cial an noun ce ment in the hea ring of the Cons ti tu tio nal Court and if it be -
ca me ef fec ti ve on the sa me day af ter it had been of fi cially pu blis hed.

Be si des, the great pro blem is not that it is ne ces sary to ad just le gal re -
gu la tion that has been re cog ni zed as un cons ti tu tio nal, but that so me ti mes 
de ci sions of the Cons ti tu tio nal Court may “re qui re” pro vi ding fi nan cial
re sour ces in the bud get of the sta te in or der to ful fill obli ga tions of the
sta te to wards its ci ti zens.

VI. INSTEAD THE CONCLUSIONS

The in fluen ce of the acts of the Cons ti tu tio nal Court to the le gal
system is sig ni fi cant. The se le gal acts clean se le gal system from un cons -
ti tu tio nal le gal acts; al so the Cons ti tu tion be co mes “ali ve”. Mo reo ver,
acts of the Cons ti tu tio nal Court ha ve the ju di cial po wer of the Cons ti tu -
tion, they ha ve the er ga om nes ef fect, which in te gra tes all le gal system
and thanks to the va lues es ta blis hed in the Cons ti tu tion – all the so ciety
and the sta te. Yet mo re, the acts of the Cons ti tu tio nal Court so me ti mes
in ter ve ne in to the area of ac com plis hed le gal re la tions (ex tunc ef fect), it
is most of ten re la ted with the aim to gua ran tee le gal va lues, from which
the most im por tant are hu man rights.
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