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A sig ni fi cant num ber of pro ce du ral hu man
rights pro tec tion ins tru ments them sel ves have
been crea ted or im pro ved and have been ta ken 
on in a very wide pro tec ti ve sphe re, both na -
tio nally and in ter na tio nally. Ho we ver, this de -
ve lop ment of pro mo ting and pro tec ting an
each per son’s hu man rights, though im pres si -
ve, is in suf fi cient, if said pro tec tion ins tru -
ments are not truly ef fi cient in at tai ning ef fec -
ti ve pro tec tion of the rights them sel ves, and if
they do not re main, as so me ti mes hap pens,
wit hin the sco pe of theory, good in ten tions and 
unap plied le gal ru les.
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SUMMARY: I. Intro du cing and con tex tua li zing the the me. II. The tran -
si tion pro cess – from te rri tory un der por tu gue se ad mi nis tra tion to
SAR of the PRC. III. The con ti nuity prin ci ple as a mas ter gua ran tee.
IV. Is com pa ra ti ve cons ti tu tio nal law fa ced with an anony mous new
fe de ra lism? V. The ba sic law as the (ma jor com po nent of the) Ma cau
SAR Cons ti tu tion. VI. The fun da men tal rights ju di cial me cha nisms of

pro tec tion – bet ween con ti nuity and dis con ti nuity.

I. INTRO DU CING AND CON TEX TUA LI ZING THE THE ME

Macau is a Spe cial Ad min is tra tive Re gion of the Peo ple’s Re pub lic of
China (PRC), since the 20th De cem ber 1999, thus end ing sev eral cen tu ries
of Por tu guese of fi cial dom i nance2 en joy ing a high de gree of au ton omy, as
el o quently an nounced both in the in ter na tional arena ex vi the Joint Dec la -
ra tion of the Por tu guese Re pub lic and the Peo ple’s Re pub lic of China on
the Ques tion of Macau, signed in Beijing in 1987 and, do mes ti cally in the
Ba sic Law of the Macau Spe cial Ad min is tra tive Re gion (SAR). It pos -
sesses, along with Hong Kong, a sin gu lar sta tus in both the com par a tive
con sti tu tional law ap proach and in the do min ions of in ter na tional law pos -
ing new and de mand ing chal lenges in both per spec tives.

We be lieve that it might prove use ful to pro vide a brief ex pla na tion on
the con tents of this pa per. In choos ing the ti tle we in tended to iden tify the
per spec tive of ap proach that we are go ing to bring to this ex er cise on one of 
the fun da men tal rights themes —the ju di cial pro tec tion ma chin ery of the
fun da men tal rights. In truth, fol low ing in the line of the ti tle, it prop erly de -
lim its the road that is go ing to fol low, as sum ing that the stressed points of
anal y sis re side (still)— in the per spec tive of the tran si tion of the ex er cise
of sov er eign pow ers over Macau, and thus par tic u larly with the em pha sis
in the prin ci ple of con ti nu ity on one side and, on the other, the prin ci ple of
au ton omy of Macau. 

On the other hand, the open ing re pro duced sen tence aims to stress that
the ef fec tive ness of the pro tec tion of fun da men tal rights goes be yond the
nor ma tive dis course, as, in a full ness of mean ing words, Héctor Fix-
Zamudio warns us.
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2  No mat ter now un der what ju rid i cal ti tle nei ther its scope and the o ret i cal jus ti fi ca tion.



We will ad dress two main top ics —au ton omy and con ti nu ity— that in
the ra tio nale of this pa per will shape the anal y sis of the main tar get of the
pa per —the fun da men tal rights sys tem, in clud ing the ju di cial pro tec tion
mech a nisms— hence they will op er ate in the fash ion of scouts of the road
ahead. 

In the fash ion of an his tor i cal evo lu tion of Macau in a very small nut -
shell, one should bring to mind that for the last half mil len nium, Macau, a
tiny en clave in south China in hab ited largely by Chi nese peo ple, has ex -
isted in a strange state of in di vid u al ity and dis con nec tion vis-à-vis greater
China. China is its nat u ral source of both Im peria and Dominium, al though
it was at the same time sep a rated from China through its con nec tion to a
small far away coun try —Por tu gal. For sev eral cen tu ries un til the last days
of 1999, Macau has been ef fec tively sep a rated from China, and con nected
to Por tu gal, but as an au ton o mous en tity. It has had many iden ti ties: a com -
mer cial out post, a col ony with spe cial ca pac i ties, a ter ri tory ar ti fi cially
lumped to gether with other Por tu guese pos ses sions in Asia, a ter ri tory
leased from China, a ter ri tory of fered by China, and, ul ti mately, a “ter ri -
tory un der (tran si tional) Por tu guese Ad min is tra tion”. 

Some have re ferred to the his tory of Macau as a his tory of anom aly3 and
this anom a lous his tory pro vides some clues as to why a miniscule piece of
land has achieved such ex ten sive au ton omy within one of the gi ants of the
world.

Three main pe ri ods may be iden ti fied in the evo lu tion of Macau’s po -
lit i cal sta tus. The first, from the es tab lish ment of the Por tu guese in the
ter ri tory un til the end of the 18th cen tury, was a “sys tem of mixed ju ris dic -
tion”, with both Por tu guese and Chi nese au thor i ties ex er cis ing ju ris dic -
tion. The Por tu guese had ju ris dic tion over the Por tu guese com mu nity
and cer tain as pects of the over all ter ri tory’s ad min is tra tion, but no real
sov er eignty. 
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3  Wills, John and Van Dyke, Paul, “Strange shores: 442 Years of anom aly in Macau,
and count ing...”, Har vard Asia Pa cific Re view, sum mer 2000, p. 1. Nor man MacQueen
speaks about a prag matic anom aly in in ter na tional re la tions in “Macao: end of a Spe cial
Case?”, The World To day, vol. 41, 1985, p. 167. Edu ar do Cabrita, goes fur ther, speak ing of
“ab sur dity” in “In ter na tional and con sti tu tional lim i ta tions on the au ton omy of the Macau
Spe cial Ad min is tra tive Re gion”, Macau Law Jour nal, spe cial is sue 2002, p. 154.



The sec ond pe riod be gan at the end of the 18th cen tury and was a con sid -
er able change from the pre vi ous sit u a tion just men tioned. Macau’s im por -
tance among Por tu guese pos ses sions was grow ing, Por tu guese sov er -
eignty over the ter ri tory was strength ened, and in a for mal sense Macau
be came part of Por tu guese ter ri tory,4 as a Por tu guese col ony.5 

And the third pe riod fol lowed the Por tu guese dem o cratic Rev o lu tion of
25 April 1974. This brought about a rad i cal re jec tion of co lo nial pol icy and 
Por tu gal and China es tab lished dip lo matic re la tions in 1979. Both coun -
tries ex pressed in ter est in find ing a mu tu ally-agree able so lu tion to Macau’s
sta tus; ne go ti a tions be gan in 1985, a year af ter the sign ing of the Sino-U.K. 
Joint Dec la ra tion, and in 1987 the Sino-Por tu guese Joint Dec la ra tion was
signed agree ing that Macau would be come a “Chi nese ter ri tory un der Por -
tu guese ad min is tra tion”.6 This new state of af fairs was re flected in the
Por tu guese Con sti tu tion.7 Macau was not con sid ered to be part of Portugal.
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4  For in stance, the 1822 Por tu guese Con sti tu tion de clared in Art. 20, IV, that the ter ri -
tory of the United King dom of Por tu gal in cluded Macau.

5  In 1972, the PRC for mally stated, in a mem o ran dum dated of 8 of March, at the
United Na tions that it did not con sider Macau and Hong Kong to be col o nized ter ri to ries,
and thus they should not be cov ered by the dec la ra tion on the grant ing of in de pend ence and
later, the UN Gen eral As sem bly at its 27th ses sion held on No vem ber 8 adopted a res o lu tion
con tain ing a list of col o nized ter ri to ries which did not in clude ei ther Macau or Hong Kong.
On this, see, for ex am ple, Escarameia, Paula, O direito internacional público nos princípios 
do século XXI, Almedina, 2003, pp. 82-83.

6  The for mal rec og ni tion of this sta tus can be seen in: Law 1/76 dated 17 Feb 1976,
Macau Or ganic Stat ute; the Por tu guese Con sti tu tion of 1976; and the Joint Dec la ra tion on
the Ques tion of Macau signed in Beijing on 13 April 1987 and ap proved by the Por tu guese
Par lia ment.

7  This ar ti cle 292 stated that “While un der Por tu guese ad min is tra tion, the ter ri tory of
Macau shall be sub ject to a stat ute that is ap pro pri ate to its spe cial cir cum stances. Ap -
proval of such stat ute shall be within the com pe tence of the As sem bly of the Re pub lic, with
the Pres i dent of the Re pub lic car ry ing out the acts set out therein, the stat ute of the ter ri tory 
of Macau em bod ied in Law 1/76 , shall re main in force. Upon the pro posal of ei ther the
Leg is la tive As sem bly of Macau or the Gov er nor of Macau, who shall take the opin ion of
the Leg is la tive As sem bly of Macau, the As sem bly of the Re pub lic, which shall take the opin -
ion of the Coun cil of State, may amend or re place that stat ute. The Pres i dent of the Re pub lic 
shall not pro mul gate a de cree of the As sem bly of the Re pub lic, where the pro posal is ap -
proved with amend ments, un less the Leg is la tive As sem bly of Macau or the Gov er nor of
Macau, as the case may be, gives a fa vour able opin ion. And, the ter ri tory of Macau shall
have its own ju di cial sys tem that is au ton o mous and adapted to the par tic u lar cir cum -
stances of that ter ri tory, as pro vided by law, which shall give full ef fect to the prin ci ple of
the in de pend ence of the ju di ciary”.



Macau is only re ferred to in Ar ti cle 2928 in re la tion to the tran si tional rule,
so as to rec og nize the Joint Dec la ra tion.9

From a do mes tic law point of view,10 only one thing seemed cer tain:
Macau was no part of Por tu gal; it was Ausland,11 some sort of ap pen dix to
Por tu guese ter ri tory. As to what re fers to the iden ti fi ca tion of Macau’s
con sti tu tion the mys tery was still a key note. Most con cluded that the Por -
tu guese Con sti tu tion did not ap ply to Macau, at least in toto. Be sides,
Macau had an Or ganic Stat ute of con sti tu tional or i gin and stand that per -
formed most func tions of a for mal con sti tu tion.12 So the con sti tu tional or -
der of Macau com prised part of the Por tu guese Con sti tu tion that ap plied
di rectly to Macau, a con sti tu tional law called the Or ganic Stat ute of Macau
and other parts of the Por tu guese Con sti tu tion that were in di rectly ap pli ca -
ble to Macau—that is, through the Or ganic Stat ute and in the mea sure dic -
tated by it. 

Bor row ing from Jorge Miranda, the con sti tu tional and le gal or der of
Macau con sti tuted thus a ju rid i cal or der a se.13 The key norm in this atyp i -
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8  The for mula used in Ar ti cle 292 is am big u ous. We do be lieve that this is not due to a
de fi cient mens legislatori, but re flects the lack of clar ity about Macau’s sta tus which was
of ten dif fer ent from how it ap peared on pa per. Macau was thus some thing strange to the
Por tu guese ter ri tory and def i nitely not a part of it, an anom aly, as men tioned be fore.

9  How ever, even be fore the Joint Dec la ra tion, Macau was re ferred to in Ar ti cle 5 not as
be ing part of Por tu gal, but in stead as be ing ad min is tered by Por tu gal. The 1989 re vi sion
moved the pro vi sion to the last chap ter, Ar ti cle 292, and re in forced the tran si tional char ac -
ter of the ar range ments by add ing the phrase “while un der Por tu guese ad min is tra tion”. On
this, see for ex am ple, Gomes Canotilho and Vi tal Moreira, Constituição Anotada, Coimbra, 
Coimbra Editora, 1993, p. 1076.

10  On an in ter na tional law stance, Macau has been char ac ter ized by west ern schol ars as
a ter ri tory on a lease, a un ion com mu nity with Por tu gal en shrined in and by the Chief of
State, con do min ium, a ter ri tory un der an in ter na tion al ized re gime, a ter ri tory un der a spe -
cial sit u a tion, an au ton o mous ter ri tory with out in te gra tion con nected to a spe cial in ter na -
tional sit u a tion, a de pend ent com mu nity sub jected to a dual dis tri bu tion of sov er eignty
pow ers (in other words, China held the sov er eignty right but Por tu gal was re spon si ble for
its ex er cise). With out doubt, it was an atyp i cal sit u a tion. Since the Joint Dec la ra tion took
ef fect, Macau was un til 19 De cem ber 1999, an in ter na tion al ized ter ri tory by in ter na tional
law stan dards, de spite the ab sence of such a la bel in the treaty it self. For fur ther in for ma tion 
and ref er ences, see Car di nal, Paulo, Macau The in ter na tion al iza tion of an his tor i cal au ton -
omy, forth com ing, Com par a tive na tional ex pe ri ences of au ton omy: Pur pose, struc tures
and in sti tu tions, Yash Ghai (ed i tor), UHK, Ox ford Uni ver sity Press.

11  Rodrigues Queiró, Afonso, Lições de Direito Administrativo, Lis bon, 1976, p. 379.
12  With the ex cep tion of es tab lish ing and pro tect ing fun da men tal rights, it should be

noted.
13  Funções, órgãos e actos do Estado, Lis bon, 1990, p. 260.



cal ju rid i cal con struc tion was Ar ti cle 2 of the Or ganic Stat ute which stated
that the ter ri tory of Macau con sti tutes a ju rid i cal per son of pub lic law and
en joys ad min is tra tive, eco nomic, fi nan cial, leg is la tive, and ju di cial au ton -
omy, pro vided the prin ci ples and the guar an tees for rights and free doms es -
tab lished in the Con sti tu tion of the Re pub lic and the Or ganic Stat ute are
ob served.14

II. THE TRAN SI TION PRO CESS – FROM TE RRI TORY UN DER

POR TU GUE SE ADMI NIS TRA TION TO SAR OF THE PRC

A first note is to clar ify that by tran si tion pro cess we do not mean, nor it
should be equiv a lent to the, re sump tion of full sov er eignty by the PRC em -
a nated in the trans fer act proper.

On 20 De cem ber 1999, Macau went from be ing a ter ri tory un der Por tu -
guese ad min is tra tion to the re sump tion of full sov er eignty by the Peo ple’s
Re pub lic of China as a Spe cial Ad min is tra tive Re gion, in ac cor dance with
the Joint Dec la ra tion. This in ter na tional treaty spec i fies that the SAR will
en joy a high de gree of au ton omy and will in cor po rate the ba sic pol i cies
stated in the Joint Dec la ra tion into a Ba sic Law.

The Joint Dec la ra tion de scribes the pro cess lead ing the con clu sion of
the treaty15 in its pre am ble and states, namely that the two coun tries agreed
that a proper ne go ti ated set tle ment by the two Gov ern ments of the ques tion of
Macau, which was left over from the past Thus Macau was a ques tion left
over from the past, both for Por tu gal and for China, an anom aly, then.16

The Joint Dec la ra tion was thus con cluded with the apex pur pose of al low -
ing China to re sume the ex er cise of sov er eignty over Macau in a peace ful
and in pacta way, very in fash ion in the late 20th cen tury.17 The Joint Dec la -
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14  Thus, as long as these prin ci ples and these fun da men tal rights were be ing re spected,
the au ton omy en joyed by Macau was vir tu ally un touch able. Note that the Por tu guese au -
ton o mous re gions, how ever, did not have (nor has to day) a sep a rate con sti tu tional or der, as
the Por tu guese Con sti tu tion is fully ap pli ca ble.

15  See, on the pro cess lead ing to the JD, Gonçalves Pereira, Fran cisco, “O processo
negocial da Declaração Conjunta-uma abordagem preliminar”, Boletim da Faculdade de
Direito de Macau, vol. 11, 2001, p. 63 and ff.

16  From the per spec tive of China, Macau had never ceased be ing part of China, but had
been oc cu pied by Por tu gal, Ba sic Law, Pre am ble.

17  Just be fore the Sino-Por tu guese ne go ti a tions be gan, a sim i lar pro cess was un fold ing,
re gard ing Hong Kong. The Macau out come was strongly in flu enced by that ex am ple.
China em ployed the now-fa mous “One Coun try, Two Sys tems” for mula coined by Deng



ra tion has been de pos ited at the United Na tions by both con tract ing par ties
and is un doubt edly an in ter na tional treaty proper18 with all the le gal con se -
quences that im plies.19 It sets out the fun da men tals of the pro cess of trans -
fer of sov er eignty (with im pli ca tions for the le gal sys tem, pub lic ad min is -
tra tion, ex er cise of sov er eignty pow ers, po lit i cal struc ture, ju di ciary, and
fun da men tal rights, among oth ers) as well as a tran si tion frame work that
works at tached to the act of trans fer of sov er eignty it self.

The sign ing of the Joint Dec la ra tion ini ti ated a tran si tion pe riod that
served the pro cess of the trans fer. The first sub-pe riod reached its end on
19 De cem ber 1999. Then a sec ond phase of the tran si tion started that will
last for 50 years. Dur ing this lat ter pe riod, the PRC has un der taken to up -
hold a set of bind ing prin ci ples, pol i cies, and pro vi sions that are in cluded
in the Joint Dec la ra tion and that im pose lim i ta tions on China’s sov er eignty 
over Macau.20

This self-lim i ta tion on sov er eignty is ar tic u lated in the ‘One Coun try,
Two Sys tems’ strat egy. With out ques tion, the Joint Dec la ra tion con sti tutes 
a lim i ta tion on the ex er cise of sov er eignty over the en clave. It is, how ever, a
lim i ta tion freely cre ated and de sired by the two sov er eign states in the nor -
mal ex er cise of their in ter na tional le gal pow ers,21 or, in other words, “Un -
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Xiaoping in or der to achieve the re uni fi ca tion of China. Of course the prin ci ple was orig i -
nally de signed for Tai wan, not Macau and Hong Kong. The ul ti mate goal is still the re uni fi -
ca tion of Tai wan, but that task was post poned —in a very Chi nese fash ion— to wait for a
better mo ment. And, in the mean time, the idea was that Macau and Hong Kong would serve 
as good ex am ples for the com pa tri ots of the other side of the Straits.

18  On this, Moura Ramos, Rui, “A Declaração Conjunta Luso-Chinesa na Perspectiva
do Direito Internacional”, Boletim da Faculdade de Direito, vol. 74, 1998; Zhi Zhong,
Chen, “The Joint Dec la ra tion and the In ter na tional Law”, Boletim da Faculdade de Direito
de Macau, No. 11, 2001, pp. 89 ff. For Hong Kong, Hannum, Hurst, Au ton omy, Sov er -
eignty, and Self-De ter mi na tion, rev. edi tion, UPP, 1996, p. 136, Mushkat, Roda, One Coun -
try, Two In ter na tional Le gal Per son al i ties, Hong Kong, Hong Kong Uni ver sity Press,
1997, pp. 140-1.

19  Fran ces Luke stresses this qual ity of the JD in “The im mi nent threat of China’s in ter -
ven tion in Macau au ton omy: Us ing Hong Kong’s past to se cure Macau’s fu ture”, Amer i can 
Uni ver sity In ter na tional Law Re view, vol. 15, 2000, p. 3.

20  On these is sues on the idea of tran si tion pe ri ods, see Car di nal, Paulo, Macau: The in -
ter na tion al iza tion of an his tor i cal au ton omy, cit, pas sim, es pe cially pp. 10-13.

21  The ob li ga tions cre ated by the Joint Dec la ra tion vary ac cord ing to whether they deal
with Por tu gal or China. First and fore most is the ob li ga tion to trans fer the ex er cise of sov er -
eignty over Macau from Por tu gal to China. Other ob li ga tions arise as a re sult of this. These
are pro vided for in the var i ous sec tions of Point 2, in which the PRC gov ern ment “de clares”
that China “will pur sue the fol low ing ba sic pol i cies re gard ing Macau”. There fol lows a list



der the Joint Dec la ra tions (JDs), the PRC was re duced in its sov er eign
com pe tences, these pur port ing only to ex ter nal sov er eignty: de fence and
for eign af fairs”.22

In con clu sion, the Sino-Por tu guese Joint Dec la ra tion en vis ages a tran si -
tion pe riod stretch ing from its im ple men ta tion to the last day of the 50
years fol low ing China’s re sump tion of sov er eignty over Macau. One
might well ask tran si tion to what? The tran si tion from Por tu guese to Chi -
nese ex er cise of sov er eignty pow ers was ac com plished in De cem ber 1999.
But for a pe riod of 50 years fol low ing the trans fer, the Joint Dec la ra tion
will re main in force, es tab lish ing a num ber of ob li ga tions on China.23

The Joint Dec la ra tion will re main a prom i nent source of law for the
Macau SAR.24 Its norms, char ac ter ised as “pol i cies” em body ing China’s
post-99 ob li ga tions, may gen u inely con sti tute “ma te rial lim its” on the leg -
is la tive power re spon si ble for draft ing as well as amend ing the Macau Ba -

176 PAULO CARDINAL

of eleven im por tant “pol i cies” which will de fine the fu ture Macau SAR. The list closes with 
a twelfth, which, while re it er at ing the text of Ar ti cle 2 of the JD stresses that “The
above-men tioned ba sic pol i cies… will be stip u lated in a Ba sic Law… and they will re main
un changed for fifty years”.

22  Isaac, Armando, “The con sti tu tional frame work for le gal co-op er a tion be tween the
«Two Sys tems» of the «One Coun try»: the case of Macau”, Con fer ence on Mu tual Le gal
As sis tance un der “One Coun try, Two Sys tems”, Fac ulty of Law of the Uni ver sity of Hong
Kong, 1999, p. 2.

23  Af ter the 50 years, then, China will be free of any ob li ga tions stated in the Joint Dec -
la ra tion and could, the o ret i cally, for ex am ple, abol ish the SAR, change its na ture, erad i cate
the high de gree of au ton omy, trans form it into a mu nic i pal ity, re voke the Ba sic Law, elim i -
nate the use of Por tu guese lan guage, re strict fun da men tal rights, de mol ish the cur rent so -
cial-eco nomic sys tem, get rid of in de pend ent ju di cial power, in clud ing that of fi nal ad ju di ca -
tion, abol ish the free port and sep a rate cus toms sta tus, alien ate Macau, grant in de pend ence,
etc. Godinho, Jorge, Macau SAR Busi ness Law and Le gal Sys tem, forth com ing, Lexisnexis, 
states, “Macau is now in a pe riod of Chi nese Ad min is tra tion un der the con di tions agreed
be tween Por tu gal and China (1999-2049), and from 2049 it will com mence a pe riod of un -
re stricted Chi nese Ad min is tra tion” and, later on, “The Sino-Por tu guese Joint Dec la ra tion
will then cease to ap ply and there fore the Chi nese Ad min is tra tion of Macau will no lon ger
have to fol low its re quire ments”, pp. 2 and 5.

24  See, Costa Oliveira, Jorge, “A continuidade do ordenamento jurídico de Macau na
Lei Básica da futura Região Administrativa Es pe cial”, Revista Administração, No. 19/20,
pp 24-5; Car di nal, Paulo, “O sistema político de Macau na Lei Básica — separação e
supremacia do executivo face ao legislativo”, Revista Administração, Nos. 19/20, p. 80;
Isaac, Armando, “Sub stan tive con sti tu tional re stric tions on the lim its to the sphere of ju ris -
dic tion of the Macau Spe cial Ad min is tra tive Re gion’s Courts”, pa per pre sented to the 4ª
Com par a tive Con sti tu tional Law Stand ing Com mit tee Con fer ence, Bang kok, 27-29 May
1999, Katchi, António, Governo e Administração Pública de Macau, IPM, 2005, pp. 14 and 
93.



sic Law. The con tin u ing va lid ity and ef fi cacy of the Joint Dec la ra tion is in
fact as sumed by the Ba sic Law it self.25 In a sense, the Ba sic Law does no
more than de tail the pol i cies stated in the Joint Dec la ra tion,26 as fore seen in 
Point 12:

The above stated ba sic pol i cies and the elab o ra tion of them in An nex I to this 
Joint Dec la ra tion will be stip u lated in a Ba sic Law of the Macau Spe cial Ad -
min is tra tive Re gion of the Peo ple’s Re pub lic of China by the Na tional Peo -
ple’s Con gress of the Peo ple’s Re pub lic of China, and they will re main un -
changed for 50 years. 

Thus, Gomes Canotilho sees the Joint Dec la ra tion as play ing a role in guar -
an tee ing, di rect ing, stim u lat ing, and in ter pret ing the fu ture Macau SAR.27

In short, we can say that the Joint Dec la ra tion works as a grundnorm for
the Ba sic Law and con se quently for the Macau’s au to nomic con sti tu tional, 
le gal, po lit i cal, so cial and eco nomic sys tem28 un til 2049. 

All the ob li ga tions cre ated by the in ter na tional treaty em a nate guar an tees
that are pro claimed in the Joint Dec la ra tion and, in ac cor dance with the
pacta sunt servanda prin ci ple; none of those guar an tees might be vi o lated
within the timeline pre scribed by the in ter na tional treaty. Of course, the Joint 
Dec la ra tion con tains no mech a nism for its en force ment,29 but re spect for that 
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25  Pre am ble and in Art. 144 by stat ing that the ba sic pol i cies of the Peo ple’s Re pub lic of
China re gard ing Macau have been elab o rated by the Chi nese gov ern ment in the Sino-Por tu -
guese Joint Dec la ra tion and that no amend ment to the Ba sic Law shall con tra vene the es tab -
lished ba sic pol i cies of the PRC re gard ing Macau.

26  In The Joint Dec la ra tion and the In ter na tional Law, Chen Zhi Zhong writes that the
Ba sic Law cod i fies the 12 points in JD Art. 2, p.  92. In the de ci sion on pro cess 96/2002,
the TSI (Court of Sec ond In stance) a ref er ence is brought to the densification of the Joint
Dec la ra tion made by the Ba sic Law.

27  Gomes Canotilho, J. J., “As palavras e os homens—reflexões sobre a Declaração
Conjunta Luso-Chinesa e a institucionalização do recurso de amparo de direitos e
liberdades na ordem jurídica de Macau”, O Direito, Oct. 1994, pp. 7-8.

28  See, for ex am ple, Isaac, Armando, The con sti tu tional frame work for le gal co-op er a -
tion be tween the “Two Sys tems” of the “One Coun try”: the case of Macau. It is im por tant
to note again that the Ba sic Law must none the less fol low the pro vi sions of the Joint Dec la -
ra tion, al though in some cases it has failed to do so; see for ex am ple Car di nal, Paulo, “O
sistema político de Macau na Lei Básica — separação e supremacia do executivo face ao
legislativo”, Revista Administração, Nos. 19/20, pas sim; for Hong Kong, Ghai, Yash, Hong 
Kong’s New Con sti tu tional Or der, Hong Kong, HKU Press, 1999, p. 146.

29  See, for ex am ple, Gonçalves, Arnaldo, “Les im pli ca tions juridico-constitutionelles
du transfert de la souveraineté de Macao a la Républic Populaire de Chine”, Re vue



jus cogens prin ci ple is a strong el e ment and the in ter na tional com mu nity in
gen eral and Por tu gal in par tic u lar should have a say in case of a breach.

III. THE CON TI NUITY PRIN CI PLE AS A MAS TER GUA RAN TEE

A par a mount prin ci ple in gen eral, as well as in the fun da men tal rights
area, is the prin ci ple of con ti nu ity.30 “The cur rent so cial and eco nomic sys -
tems in Macau will re main un changed, and so will the life style.31The laws
cur rently in force in Macau will re main ba si cally un changed”.32 Con ti nu ity 
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Internationale de Droit Comparé, 1993, p. 838. Olivier, Marius, Hong Kong: An ex er cise in
au ton omy?, p. 88, states, for the sim i lar Hong Kong sit u a tion, “The true sov er eign and the
fi nal au thor ity will be the PRC it self. It re mains ac count able to the United King dom, how -
ever, to the ex tent that it may be found to be in breach of the… pro vi sions of the Joint Dec la -
ra tion”. He notes, how ever, that a “ma jor prob lem, how ever, is the fact that no pro vi sion is
made for the in de pend ent set tle ment or ad ju di ca tion of dis putes aris ing from the terms of
the JD, a prob lem which is com pli cated by the PRC’s re luc tance to ac cept the ju ris dic tion
of the In ter na tional Court of Jus tice”, p. 62. One could add the fact that, con trary to gen eral
prac tice, the in ter na tional treaty was not writ ten in a third neu tral of fi cial lan guage. But
none of these im pair the va lid ity of the JD up to 2049. As Chen Zhi Zhong writes in The
Joint Dec la ra tion and the In ter na tional Law, the ob li ga tions stip u lated in the JD can not be
changed by ei ther party uni lat er ally even by rea son of its own na tional laws, cit., p. 91.

30  On this prin ci ple, among oth ers, Costa Oliveira, Jorge, “A continuidade do
ordenamento jurídico de Macau na Lei Básica da futura Região Administrativa Es pe cial”,
Revista Administração, Nos. 19/20, 1993, Car di nal, Paulo, O Re gime Jurídico da
Advocacia no Contexto da Lei Básica, AAM, Macau, 1992, pp. 71-77, idem, The ju di cial
guar an tees of fun da men tal rights in the Macau le gal sys tem – a parcours un der the fo cus of
con ti nu ity and of au ton omy; Isaac, Armando, “Sub stan tive con sti tu tional re stric tions on the 
lim its to the sphere of ju ris dic tion of the Macau Spe cial Ad min is tra tive Re gion’s Courts”,
pa per de liv ered to the 4th Com par a tive Con sti tu tional Law Stand ing Com mit tee Con fer -
ence, Bang kok, May, 1999, pp. 46 ff. For the Hong Kong case, Ghai, Yash, “The con ti nu ity
of laws and le gal rights and ob li ga tions in the SAR”, Hong Kong Law Jour nal, vol. 27, 2,
1997, where the au thor i ta tive au thor clearly stated that “These is sues need care ful con sid er -
ation when there is a change of sov er eignty to en sure cer tainty and clar ity in the new le gal
re gime and that the vested rights are main tained… These con sid er ations are par tic u larly
im por tant in Hong Kong where the ba sic in ten tion as re flected in the Sino-Brit ish Joint
Dec la ra tion and the Ba sic Law is to main tain sta bil ity and pros per ity by con tin u ing most as -
pects of pre vi ous sys tems, par tic u larly of the laws ”, pp. 136-137.

31  The main te nance of the life -style was con sid ered by Antunes Varela as be ing the
most pre cious of the val ues that the PRC sol emnly prom ised to re spect in the fu ture half
cen tury, both in the Joint Dec la ra tion and in the Ba sic Law, “O domínio público e o
domínio privado sobre as terras e as águas do território de Macau”, Revista Jurídica de
Macau, spe cial is sue A questão das terras em Macau – Doutrina, 1997, p. 460.

32  Joint Dec la ra tion, Point 2 (4) and see also I and III of An nex I with some dif fer ences
in the lan guage of the late norms.



of the so cial sys tem and of the eco nomic one and also con ti nu ity of the nor -
ma tive acts ba si cally un changed, also re ferred to as the prin ci ple of the
inalterability of the es sen tial. One of the main pil lars of the tran si tion is
thus clearly pro claimed in this nor ma tive dis course, the prin ci ple of con ti -
nu ity,33 thus re in forc ing the idea of it be ing based on the pre vi ous spe cial
iden tity of Macau. In other words, the con tents of the au ton omy should not
be less than that en joyed by the Ter ri tory of Macau un der Por tu guese ad -
min is tra tion.34 The Joint Dec la ra tion points to this and in ad di tion, ef fec -
tively serves to ex tend the Macau au ton omy, such as by man dat ing a self
con tained ju di cial sys tem.

How ever this prin ci ple do not af firms it self as ab so lute, such mean ing
that the prin ci ple of the con ti nu ity does not have to be faced as mean ing in -
tan gi bil ity. It does not claim as syn on y mous of in tan gi bil ity in as much as
con tract ing par ties they had in tended to pre vent an un de sir able scle ro sis of
the le gal sys tem.35 In the truth, this char ac ter is tic of elas tic ity, though lim -
ited one must point, of the prin ci ple of the con ti nu ity con sists it self as an
added guar an tee to the ef fec tive sur vival of the le gal sys tem since it al lows
it, with out ab di cat ing how ever of its es sen tial char ac ter is tics,36 to adapt it
to the nat u ral and un ex pected evolv ing of the so cial sys tem where it is in -
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33  Requejo Pagés, Juan Luis, Las normas preconstitucionales y el mito del poder
constituyente, CEPC, 1998, elab o rates on the con ti nu ity as a prin ci ple as well as on Con sti -
tu tion ver sus con ti nu ity and, among sev eral other im por tant re flec tions that may ap ply to
the Macau casu, says that con ti nu ity does not suf fer a big ger frac ture with a new Con sti tu -
tion com pared to the ero sion that may hap pen due to the nor mal ac tiv ity of the con sti tuted
pow ers.

34  Canas, Vitalino, “A extensão da autonomia de Macau na comunidade e na lei”,
Boletim da Faculdade de Direito, 12, 2001, p. 226.

35  Car di nal, Paulo, “Os direitos fundamentais em Macau no quadro da transição:
algumas considerações”, Cuestiones Constitucionales, 14, 2006, p. 32.

36  Wang, Liuting, “Macao’s Re turn: Is sues and Con cerns”, Loyola of Los An geles In ter -
na tional and Com par a tive Law Re view, vol. 22, 1999, No.2, p. 180, tells us about the ne ces -
sity of the new sov er eign to ac knowl edge the ex is tence of a dif fer en ti ated le gal sys tem in
Macau and of the lo cal so cial cus tom’s. It worth’s men tion some of the fol low ing ideas: the
cre ation of new leg is la tion im poses that it should be pru dently taken in con sid er ation the re -
la tion ship be tween the Ba sic Law and the laws pre vi ously in force, but also the main te -
nance of the Eu ro pean con ti nen tal le gal sys tem char ac ter is tic as a way of un der lin ing the
typ i cal style of Macau, and, it should be men tioned that one of the mes sages con tained in
the One coun try, two sys tems is the ad mis si bil ity of a re gime left by a for eign State in the
con di tion that it is not in vi o la tion of the Ba sic Law, Wanzhong, Sun, “A Lei Básica da
RAEM e a construção do sistema jurídico de Macau”, Boletim da Faculdade de Direito,
Macau, no. 13, 2002, p. 54.



serted. If it is the veri tas that the le gal sys tem will have to be main tained al -
though not in ab so lute terms, how ever it is not less true than it could only
be mod i fied in the re spect to the lim its es tab lished for and in the Join Dec -
la ra tion.37

The limit to the full ness of the prin ci ple of the con ti nu ity could not be re -
duced only to the the sis of the main te nance of the laws saved in that to op -
pose the Ba sic Law or in that it will be sub ject to pos te rior al ter ations, oth -
er wise that will sim ply mean car ry ing out the emp ti ness of that apex
prin ci ple and con se quent use less ness. To us, one has to ad mit the pos si bil -
ity of in tro duc tion of those al ter ations not be ing, how ever, per mis si ble that
these al ter ations consubstantiate ba sic changes.38 With this we in tend to
mean that the gen eral prin ci ples that char ac ter ize/shape the Macau le gal
sys tem can not be dis re garded as well as di verse le gal re gimes —for ex am -
ple of the fun da men tal rights in gen eral and of each right in it self— they
can not have its ra tio de vi ated or over whelmed. In other words, the es sen -
tial con tent of a given ju rid i cal reg i men will have to be re spected and
kept.39

Thus, the prin ci ple of con ti nu ity —of the pres ent so cial and eco nomic
sys tems, and, in or der to se cure this, the laws cur rently in force will re main
ba si cally un changed— con sti tutes it self as the mas ter guar an tee of the
tran si tion pro cess as we en vis age it. This prin ci ple is re in forced in An nex
1, III, of the Joint Dec la ra tion, which states that fol low ing the es tab lish -
ment of the Macau SAR the laws, de cree-laws, ad min is tra tive reg u la tions,
and other nor ma tive acts pre vi ously in force in Macau shall be main tained
un less they con tra vene the Ba sic Law or are sub ject to any amend ment by
the Macau leg is la tive body. The Macau Ba sic Law con tains an iden ti cal
pro vi sion. One has to as sume and to print in these lines that we firmly dis -
agree with those that wish to ana lyse the con cept of laws pre vi ously in
force in serted in the Joint Dec la ra tion as ex clud ing the nor ma tive acts that
were orig i nated ex ter nally that is in Por tu gal. With ef fect, noth ing in the in -
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37  Car di nal, Paulo, “Os direitos fundamentais em Macau no quadro da transição:
algumas considerações”, cit., note 35, p. 32.

38  Lok Wai Kin seems to be pur port ing a some how sim i lar idea by pro pos ing a dif fer -
ence be tween the spirit of the laws and its ba sic value as op posed to the spe cific writ ing of
the nor ma tive rules. This later ones would be change able. One can as sume that those firstly
men tioned would not, “Impacto da Lei Básica da RAEM na concepcção do Direito de
Macau”, Boletim da Faculdade de Direito, Macau, no. 13, 2002, p. 61.

39  Car di nal, Paulo, O Re gime Jurídico da Advocacia..., cit., note 30, pp. 74-75.



ter na tional treaty, its word ing or its spirit, al lows to am pu tate in this way
the prin ci ple of the con ti nu ity.40 As one also does not ac cepts doc trine that
it in tends to still im pose more frac ture on the prin ci ple of the con ti nu ity by
re vert ing this guar an tee only to the leg is la tion ap proved prior to the Joint
Dec la ra tion.

Be sides the gen eral prin ci ple of con ti nu ity, the Joint Dec la ra tion, and
the Ba sic Law, states that all fun da men tal rights and free doms will be en -
sured thus en su ing an au to nomic di men sion of the prin ci ple of con ti nu ity
thus re in forc ing it in this field. The con ti nu ity prin ci ple is the guide line;
hence, the idea of “per ma nent” fun da men tal rights in spite of the tran si tion
of the le gal sys tem.41 We will re turn to the sub ject of con ti nu ity spe cif i -
cally re fer ring to fun da men tal rights later on this pa per.

An in ter na tio nally plug ged au to nomy brea king
the tra di tio nal boun da ries of sub na tio nal units

To re ally un der stand the au ton omy of the SAR one must re sort again to
the Joint Dec la ra tion. For the 50 years that started on 20 De cem ber 1999, the
Joint Dec la ra tion will be the gen e sis, the an chor, and the guar an tee of
Macau’s au ton omy.42 That is why we can af firm that the SAR au ton omy is
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40  See, for fur ther elab o ra tion and ref er ences, Car di nal, Paulo, “Os direitos
fundamentais em Macau no quadro da transição: algumas considerações”, Cuestiones
Constitucionales, cit., note 35, pp. 33-34.

41  Our, Per ma nent fun da men tal rights in a le gal sys tem in tran si tion, Lawasia, Se oul,
1999.This ap par ently par a dox i cal re la tion ship —tran si tion ver sus con ti nu ity— can be de -
fined as a po lit i cal and dip lo matic for mula cre ated to en sure some bal ance be tween the re -
sump tion of sov er eignty by a sov er eign state and re spect for the his tory, cul ture (in clud ing
the le gal cul ture), and spe cific iden tity of Macau. It also acts as a vote of con fi dence in the
fu ture by re spect ing the past. So, if it is true that we faced a change in the land lord in Macau, 
it is also true that the tran si tion will not elim i nate what ex isted be fore De cem ber 1999, but
on the con trary it will main tain it, or con tinue it.

42  Mak ing the same point, Almeida Ribeiro, Manuel de, “A Região Administrativa Es -
pe cial de Macau e o Direito Internacional”, Boletim da Faculdade de Direito de Macau,
No. 13, 2002, p. 203. Al though the SAR is founded on the ba sis of the One Coun try, Two
Sys tems pol icy, Zhu Guobin as serts, “This po lit i cal struc ture is, how ever, a re sult of the
Joint Dec la ra tion even if an in ven tion of the Chi nese gov ern ment”, in Re de fin ing the Cen -
tral-Lo cal Re la tion ship un der the Ba sic Law, pa per given at One Coun try, Two Sys tems:
The ory and Prac tice in ter na tional con fer ence, 1997. Ar gu ing that the HKSAR is a cre ation
of in ter na tional law, Mushkat, Roda, “Hong Kong as an in ter na tional le gal per son”, Emory
In ter na tional Law Re view, No. 114, p. 110; ar gu ing against this view, among oth ers,



a plugged one. Plugged to an in ter na tional treaty, thus this au ton omy, in
con trast to the most known mod els, does not rely upon solely a do mes tic
act, be it a Con sti tu tion be it a Ba sic Law. It does not rest freely and un lim -
it edly on the sov er eign power the le git i macy of, and the dis posal of, the
Macau au ton omy which are due to the Joint Dec la ra tion guar an tees and
from it, Macau re ceives its su per struc ture con duit. Re fer ring to Hong
Kong, it was writ ten by Zhu Guobin that

The power of au ton omy en joyed by the HKSAR does not de rive from a del e -
ga tion by the Cen tral Peo ple’s Gov ern ment, but from an in ter na tional ar -
range ment based on the re al po li tik and rea son able sep a ra tion of power be -
tween the Cen tral and SAR gov ern ments. We should not ig nore the func tion
of the “twelve items of pol icy” in cluded in the ar ti cle 3 of the Joint Dec la ra -
tion…43

The Joint Dec la ra tion is, thus, the gen e sis and an chor of Macau au ton -
omy. That is, in our view, the ap pro pri ate con clu sion. The as ser tion that
Chi nese in sti tu tions and the Chi nese Con sti tu tion are the pri mary source of 
Hong Kong and Macau’s au ton omy44 leads to the de nial of any role
post-trans fer for the JD. The PRC Con sti tu tion opens the door in ar ti cle 31,
the NPC may even be the key to that door, but the cre ators and de liv ers of
the au ton omy in sti tu tion, or the par ents, are the sig na tory par ties, Por tu gal
and China, through a bi lat eral agree ment. Both states are the par ents even
though the guard ian and the par ent that di rectly cares for the child
—MSAR— is China. Thus the Joint Dec la ra tions pres ent a frame work for
Macau’s au ton omy that has two main char ac ter is tics: the au ton omy is in -
ter na tion al ized and is tem po rary, and for the du ra tion of the 50-year pe riod
cov ered by the Joint Dec la ra tion45 it op er ates un der the prin ci ple of con ti -
nu ity.46
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Olivier, Marius, “Hong Kong: An Ex er cise in Au ton omy?”, One coun try, two sys tems:
The ory and Prac tice In ter na tional Con fer ence, Hong Kong, 1997, p. 88.

43  “Re de fin ing the Cen tral-Lo cal Re la tion ship un der the Ba sic Law”, pa per given at
One Coun try, Two Sys tems: The ory and Prac tice In ter na tional Con fer ence, 1997, p. 6.

44  Among many oth ers, see Huaqun, Zeng, “Hong Kong’s Au ton omy: Con cept, De vel -
op ment and Char ac ter is tics”, China: An In ter na tional Law Jour nal, 1/2, 2003, pp. 320 ff.

45  If af ter those fifty years au ton omy re mains un changed it will have a dif fer ent le gal
foun da tion guar an teed in a dif fer ent way.

46  The Joint Dec la ra tion first stip u lates that the gov ern ment of the Peo ple’s Re pub lic of
China will re sume the ex er cise of sov er eignty over Macau with ef fect from 20 De cem ber



Some thing is writ ten dif fer ently. Ar ti cle 2 of the Ba sic Law states: “The
Na tional Peo ple’s Con gress au tho rizes the Macau Spe cial Ad min is tra tive
Re gion to ex er cise a high de gree of au ton omy”, with the in fer ence be ing
that the NPC is the source of the au ton omy which is be stowed as a gift to
Macau. As a proc la ma tion of sov er eignty to an au di ence that in cludes the
Chi nese di as pora and the Chi nese in hab it ants of the SAR this view have a
cer tain ap peal, but on ju rid i cal grounds alone, im mune from any po lit i cal
in flu ence, it is in cor rect.47 

In truth, this con crete au ton omy vis-à-vis the PRC is pos si ble only be -
cause Macau fully re turned to the moth er land, but this re turn hap pened due
to the in ter na tional agree ment and, the re uni fi ca tion came with a pack age
of prices, as de scribed above. The es tab lish ment of a SAR and en dow ing it
with a high de gree of au ton omy rep re sented a bi lat eral will and not the sin -
gle will of one of the par ties. More over, the com pe tences —and the duty—
to es tab lish these ar range ments were set by the in ter na tional treaty, not by
China and even less by one of its po lit i cal in sti tu tions.

Say ing that “the NPC au tho rizes” is le gally un true and un re al is tic since
it does not have the power to do this. At the most one can con cede that the
NPC is man dated by the par ties48 to act in this fash ion and acts, in a sense,
in ac cor dance and within that in ter na tion al ized man date. But the NPC
could only act af ter the JD, since if the NPC al ready had the power to give
such au tho ri za tion one would have to con clude that the JD was not nec es -
sary at all. One can con firm this as ser tion with some Joint Dec la ra tion
norms:

 The above-stated ba sic pol i cies and the elab o ra tion of them in An nex I will
be stip u lated in a Ba sic Law by the Na tional Peo ple’s Con gress of the Peo -
ple’s Re pub lic of China, (2, 12, JD) [and] The Na tional Peo ple’s Con gress
of the Peo ple’s Re pub lic of China shall en act and pro mul gate a Ba sic Law of 
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1999 thus al low ing for the ac com plish ment of re uni fi ca tion of Macau with China, and con -
se quently the es tab lish ment of an en tity in te grated with, but sep a rate from, the PRC: The
SAR is the ju rid i cal per son that em bod ies the new au to nomic re al ity within Chi nese sov er -
eignty.

47  Where the Joint Dec la ra tion is si lent but the Ba sic Law grant pow ers to the SARs it
should be con sid ered a sit u a tion of del e ga tion, es pe cially if they are not de rived from gen -
eral prin ci ples stated in the Joint Dec la ra tion.

48  Luke, Fran ces, “In or der to Im ple ment the Dec la ra tion, China and Por tu gal se lected
China’s Na tional Peo ple’s Con gress to leg is late a Ba sic Law for Macau”, The Im mi nent
threat of China’s In ter ven tion, cit., p. 4.



the Macau Spe cial Ad min is tra tive Re gion of the Peo ple’s Re pub lic of
China, stip u lat ing that… (I, An nex I). 

One can see that it was de cided in the in ter na tional treaty that the do -
mes tic com pe tent body would be the NPC and, more, that its com pe tence
would be pre de ter mined in the sense that it would have to en act a law (no
choice ei ther to en act or not) and the con tents of that law would have to, at
least to a cer tain ex tent, re spect pre vi ous and su pe rior ba sic rules and prin -
ci ples set forth bi lat er ally.

The Joint Dec la ra tion pres ents a frame work for Macau’s au ton omy that
has two main char ac ter is tics: the au ton omy is in ter na tion al ized49 and tem -
po rary, and for the du ra tion of the 50-year pe riod cov ered by the Joint Dec -
la ra tion50 it op er ates un der the prin ci ple of con ti nu ity or unchangeability.51

It first stip u lates that the gov ern ment of the Peo ple’s Re pub lic of China
will re sume the ex er cise of sov er eignty over Macau with ef fect from 20
De cem ber 1999 thus al low ing for the ac com plish ment of re uni fi ca tion of
Macau with China, and con se quently the es tab lish ment of an en tity in te -
grated with, but sep a rate from, the PRC: “The Peo ple’s Re pub lic of China
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49  The case of South-Tyrol is a point of ref er ence and com par i son for the au ton o mies of
Macau and Hong Kong. Sur pris ing as it may seem, that case shares more of the “unique -
ness” of the Macau and Hong Kong au ton o mies. In fact, they have in com mon a trans fer of
sov er eignty —at least to a cer tain de gree— from one sov er eign state to an other sov er eign
state; that trans fer was agreed and laid down in an in ter na tional le gal agree ment; those
agree ments were de pos ited at the UN; thus, the foun da tion of the au ton omy is pri mar ily in -
ter na tion ally based; the level of au ton omy en joyed is of a greater range than other au ton o -
mous re gions that ex ist only by means of do mes tic law; in these cases one finds that there
are at least two of fi cial lan guages within the ju rid i cal bound aries of the au ton o mies, the lan -
guage of the “new” sov er eign as well as the lan guage of the pre vi ous one. On this, see
Peterlini, Oskar, The South-Tyrol au ton omy in It aly: His tor i cal, po lit i cal and le gal as pects,
Hipold, Pe ter, “Aspetti internazionali dell’autonomia de’ll Alto Adige”, pp. 89 ff, in
L´ordinamento speciale della pro vin cial autonoma di Bolzano, (cura, J. Marko, S. Ortino,
F. Palermo), Cedam, 2001. On the inter na tion al ised or i gins of au ton omy, see also Suksi,
Markku, The self-gov ern ment of the Aland is lands in Fin land: Pur pose, struc tures and in -
sti tu tions. In gen eral and pro vid ing sev eral ex am ples and nu ances, both his tor i cal (such as
Memel) and con tem po rary (such as South-Tyrol), see Dinstein, Yoram, Au ton omy (In ter -
na tional guar an tees of au ton omy), pp. 243 ff, in Be yond a One-Di men sional State: An
emerg ing right to au ton omy? (ed Zelim A. Skurbaty), Martinus Nijhof, 2005.

50  If af ter those fifty years au ton omy re mains un changed it will have a dif fer ent le gal
foun da tion guar an teed in a dif fer ent way

51  Gonçalves Pereira, Fran cisco, “Ac com mo dat ing di ver sity: Macau un der China’s
Con sti tu tion”, Macau on the thresh old of the third mil len nium, Macau, Instituto Ricci,
2001, p. 107.



will es tab lish a Macau Spe cial Ad min is tra tive Re gion of the Peo ple’s Re -
pub lic of China upon re sum ing the ex er cise of sov er eignty over Macau”.52

The SAR is the ju rid i cal per son that em bod ies the new au to nomic re al ity
within Chi nese sov er eignty,

 The Macau SAR will be di rectly un der the au thor ity of the Cen tral Peo ple’s
Gov ern ment of the PRC, and will en joy a high de gree of au ton omy, ex cept
in for eign and de fence af fairs, which are the re spon si bil i ties of the Cen tral
Peo ple’s Gov ern ment. The MSAR will be vested with ex ec u tive, leg is la tive
and in de pend ent ju di cial power, in clud ing that of fi nal ad ju di ca tion.53 

This para graph vests the SAR with the tra di tional trin ity of nor mal state -
hood func tions, while at the same time es tab lish ing the lim its of its au ton -
omy.

While the Joint Dec la ra tion works as a grundnorm for the Ba sic Law
and con se quently for the Macau’s au to nomic le gal sys tem,54 there is some -
times a sig nif i cant dis crep ancy be tween them, as one can see later. In that
sense, the so called con stit u ent power of the Chi nese body con cern ing the
SAR has lim i ta tions and it is not ab so lute.55

Macau en joy a high de gree of au ton omy, ex cept in for eign af fairs (with
how ever sig nif i cant ex cep tions) and de fence. And “de spite the use of the
ad jec tive ‘ad min is tra tive’, its au ton omy is po lit i cal given that the scope is
not merely ad min is tra tive, but it also holds pow ers of a state na ture, in what 
in ter ests us here, leg is la tive pow ers”.56
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52  Point 2 (1) and reafirmed on point I of An nex I.
53  Point 2 (2) and I of An nex I.
54  Macau’s le gal sys tem will have a new con sti tu tional Grundnorm: the JD it self, which

is the body of prin ci ples and rules de fin ing its au ton omy as an SAR and lim it ing Chi nese
sov er eignty, Isaac, Armando, The con sti tu tional frame work for le gal co-op er a tion be tween
the “Two Sys tems” of the “One Coun try”: the case of Macau, cit., p. 3.

55  Juan Luis Requejo Pagés warns that even though the con stit u ent power can shape the
con tents of the con sti tu tional law as freely as it wishes how ever this ab so lute power in
terms of de fin ing the scope of ap pli ca bil ity is re strained ex ter nally —in ter na tional law—
up to the ex is tence of lim its that re duce the ab so lute to im po tence, Las normas
preconstitucionales y el mito del poder constituyente, CEPC, 1998, p. 54.

56  Domínguez García, Fernando, “Au ton omy Ex pe ri ences in Eu rope – a Com par a tive
Ap proach: Por tu gal, Spain and It aly”, pa per de liv ered at In ter na tional Con fer ence One
Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru -
ary, 2007.



The pack age of pow ers al lo cated to the SARs is huge and in a gen eral
view can not be found even in for mal and dy namic fed er ated states57. For
ex am ple, in the area of for eign re la tions they can con duct or by hav ing for -
mal bor ders and cus toms con trols in side the same coun try. But also in
many other ar eas such as in the en joy ment of a range of pow ers: ex ec u tive,
leg is la tive and in de pend ent ju di cial power, in clud ing that of fi nal ad ju di -
ca tion. Or, in a most unique fash ion, a vir tual to tal for mal ex clu siv ity on
the area of fun da men tal rights. There are some lim its im posed on the
subnational en ti ties scope of au ton omy and mech a nisms en vis aged for or
that can op er ate as lim i ta tion clauses such as, for ex am ple, via the in ter pre -
ta tion com plex pro ce dures and, ul ti mately, by the fact that the power to re -
vise the Ba sic Laws rests with the cen ter not with the pe riph ery en ti ties, al -
beit with some —rel e vant— con straints upon the cen ter.

Let us start by the ex ter nal af fairs sphere. Us ing the name “Macau,
China”, (or Hong Kong) the Macau SAR may on its own main tain and de -
velop eco nomic and cul tural re la tions, and in this con text, con clude agree -
ments with states, re gions, and rel e vant in ter na tional or ga ni za tions. It may
is sue its own travel doc u ments. The es tab lish ments of these guar an tees are
of a par tic u lar sig nif i cance if com par i sons are made be tween the SAR and
other ex am ples of au ton omy around the world. In fact, even states in fed er -
a tions are not granted such a de gree of in de pend ent in ter ac tion in the in ter -
na tional le gal or der as the SAR.58 It is ex pressly pro vided with an in ter na -
tional le gal ca pac ity ei ther to con clude in ter na tional trea ties or to join
in ter na tional or ga ni za tions.59 Thus the lim i ta tions on au ton omy con cern -
ing for eign af fairs are, in fact, qual i fied, mak ing the au ton omy in some
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57  For an anal y sis of the SARs au ton omy and com par a tive study, see Olivetti, Marco,
“The Spe cial Ad min is tra tive Re gions of the PRC in Com par i son with Au ton o mous Re -
gions Mod els”, Rolla, Giancarlo, “The De vel op ment of Asym met ric Re gion al ism and the
Prin ci ple of Au ton omy in the New Con sti tu tional Sys tems – a Com par a tive Ap proach”,
Domínguez García, Fernando, “Au ton omy Ex pe ri ences in Eu rope – a Com par a tive Ap -
proach: Por tu gal, Spain and It aly”, pa pers de liv ered at In ter na tional Con fer ence One Coun -
try, Two sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru ary,
2007.

58  Shuwen, “Wang As características da Lei Básica da Região Administrativa Es pe cial
de Macau”, Boletim da Faculdade de Direito de Macau, No. 1, 1997, p. 46, con cludes that
some of the pow ers en joyed by the SARs can not be seen in fed eral sys tems.

59  An nex 1, VIII.



ways more ex ten sive than oth ers else where.60 “Per haps the most dis tinc -
tive fea ture of the agree ment is the ex ten sive au thor ity granted to the…
SAR in the area of for eign re la tions and par tic i pa tion in in ter na tional or ga -
ni za tions, says Hurst Hannum”.61 Where else are there for mal bor ders and
cus toms con trols in side the same coun try as there are be tween the MSAR
and the rest of China? 

The prin ci ple of au ton omy is ex tended not only to the rules but also to
the peo ple of the au ton omy; the Joint Dec la ra tion states that both the gov -
ern ment and the leg is la ture of the Macau SAR will be com posed of lo cal
in hab it ants. An other prin ci ple is au ton omy of de ci sion-mak ing. Macau
will, “on its own”, de cide pol i cies in the fields of cul ture, ed u ca tion, sci -
ence and tech nol ogy, and pro tec tion of cul tural rel ics. This is among sev -
eral ar eas on which the SAR is given the power to de cide by it self. 

The in ter na tional treaty granted an un prec e dented au ton omy and in cor -
po rated a wide range of de tailed guar an tees. It re sulted from the free will of 
two sov er eign states that con verged and were le gally for mal ized in the
Joint Dec la ra tion —not as a re sult of any uni lat eral will, ei ther of China or
Por tu gal. On the other hand, and again in ac cor dance with the JD, it was
nec es sary to fur ther de tail the con tents of those pol i cies/prin ci ples, thus
the ne ces sity of a do mes tic le gal act — the Ba sic Law.

The Ba sic Law states that Macau is au tho rized to ex er cise a high de gree
of au ton omy. As in the Joint Dec la ra tion, this is to be re al ized through the
MSAR’s en joy ment of a range of pow ers: ex ec u tive, leg is la tive and in de -
pend ent ju di cial power, in clud ing that of fi nal ad ju di ca tion; the power in -
de pend ently to con duct, in ac cor dance with the Ba sic Law, “rel e vant ex ter -
nal af fairs”, to use the Por tu guese lan guage as an of fi cial lan guage of the
SAR ; to ex er cise im mi gra tion con trols over the en try, stay, and exit of for -
eign na tion als; and to main tain pub lic or der in the SAR. To this end, the so -
cial ist sys tem will not be prac ticed in Macau, and the SAR is to keep its
own sys tem. The fun da men tal Law pro vides for the sys tem to be used in
Macau: in clud ing the so cial and eco nomic sys tems, the sys tem for safe -
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60 Xu, Xiaobing / Wil son, George D, “The Hong Kong Spe cial Ad min is tra tive Re gion
as a Model of re gional Ex ter nal Au ton omy”, Case West ern Re serve Jour nal of In ter na -
tional Law, Win ter, 2000, pp. 2-5, stress that Hong Kong (and Macau) ar gu ably en joys, in
real terms, more far-reach ing ex ter nal au ton omy than any other re gion in the world, his tor i -
cal or cur rent.

61  Au ton omy, sov er eignty, and self-de ter mi na tion, rev. edi tion, UPP, 1996, p. 140.



guard ing the fun da men tal rights and free doms of its res i dents, the ex ec u -
tive, leg is la tive and ju di cial sys tems. In ad di tion, the PRC’s na tional laws
will not ap ply, apart from those listed in An nex III to the Ba sic Law. In or -
der to pro tect Macau’s au ton omy, the Law spec i fies that “No de part ment
of the Cen tral Peo ple’s Gov ern ment and no prov ince, au ton o mous re gion,
or mu nic i pal ity di rectly un der the Cen tral Gov ern ment may in ter fere in the 
af fairs which the MSAR ad min is ters”. These are just some of the items
from an enor mous list that is pre sented in the chap ters on the econ omy, cul -
ture and so cial af fairs, and on ex ter nal af fairs.

A point to un der line is that the Ba sic Law seems to con tain the pos si bil -
ity of ex pand ing the SAR’s au ton omy. It states, that “the MSAR may en joy 
other pow ers granted to it by the Na tional Peo ple’s Con gress, the Stand ing
Com mit tee of the Na tional Peo ple’s Con gress or the Cen tral Peo ple’s Gov -
ern ment”.62 Such pow ers, one would as sume, would not be those deal ing
with the al ready ex is tent au ton omy, but ones that cross the bound aries of
au ton omy and deal with re served sub ject mat ters like, for ex am ple, ex ter -
nal re la tions. 

As to the lim its of au ton omy one has to say that the au ton omy en vis aged
by the Joint Dec la ra tion has cer tain nat u ral lim its, and the Ba sic Law also
ex pressly pro vides for cer tain other lim i ta tions that were ini tially ex -
pressed the treaty.

First of all, Macau is Chi nese ter ri tory, and the gov ern ment of the Peo -
ple’s Re pub lic of China has re sumed the ex er cise of sov er eignty over it.
Sov er eignty now re sides solely in the Chi nese state, both in its ti tle and in
its ex er cise,63 and the form of the au ton o mous en tity is that of a spe cial ad -
min is tra tive re gion while the le gal do mes tic doc u ment is a ba sic law en -
acted by the cen tral au thor i ties and not by the au ton o mous en tity (al though
as seen, the ex ter nal pacta source must be com plied with mean ing that sov -
er eignty re sides solely in China and in no other but it is delimitated by the
JD). Sec ond, there is a tem po ral lim i ta tion: the prin ci ple of the in ter na tion -
al ized au ton omy (and of con ti nu ity) will re main in force for fifty years,
hence it is guar an teed only for that pe riod of time. Fi nally, the SAR will en -
joy a high de gree of au ton omy, ex cept in for eign af fairs and de fence,
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62  Ar ti cle 20. Canas, Vitalino, “A extensão da autonomia de Macau na comunidade e na
Lei”, Boletim da Faculdade de Direito, vol. 12, 2001, p. 244, makes this point de spite con -
sid er ing the ar ti cle an enigma.

63  On this point, Olivier, Marius, Hong Kong: An ex er cise in au ton omy?, pas sim.



which are the re spon si bil i ties of the CPG. How ever, as men tioned above,
there are ex cep tions that al low for the SAR to ex er cise ex ten sive au ton omy 
in ex ter nal af fairs.

The first and third of these lim i ta tions can be con sid ered as in her ent in
any phe nom e non of au ton omy, while the sec ond is di rectly con nected to
the in ter na tion al ized na ture of the grant ing pro cess. Sev eral fur ther lim i ta -
tions on Macau’s au ton omy that are spe cific to this in stance are laid out in
the Joint Dec la ra tion and in the Ba sic Law.

One should bring a cou ple of ex am ples of some lim its of au ton omy es -
tab lished by the Ba sic Law.64 Ar ti cle 18 states that the NPC Stand ing Com -
mit tee may add to or de lete from the list of na tional laws ap ply ing to Macau 
in An nex III, it can do so only af ter con sult ing the Com mit tee for the Ba sic
Law of the MSAR and the SAR gov ern ment. This pro cess at tempts a cer -
tain bal ance be tween the cen tre and the au ton o mous unit. Fur ther more,
laws listed in An nex III are con fined to those re lat ing to de fence and for -
eign af fairs, as well as other mat ters out side the lim its of Macau’s au ton -
omy, “as spec i fied by this Law”. Es pe cially when read in con junc tion with
point 2, sec ond para graph of the JD stat ing that Macau will en joy a high de -
gree of au ton omy, ex cept in for eign and de fence af fairs, this re stric tion ap -
pears to pre sup pose that the re sid ual pow ers not ex pressly al lo cated to
Macau or the PRC should be con sid ered to be vested in the SAR, as the
prom ised “high de gree of au ton omy” will be only lim ited in for eign af fairs
and de fence mat ters, leav ing the rest, all the rest, in the hands of the SAR.
That is to say, re gard ing lim i ta tions on sub ject mat ters, the mech a nism is
one of a closed list com posed of only two ar eas, and no ta bly the list is one
of ex cep tions and not one of de volved mat ters as is the case in so many au -
ton o mies. Be sides, if this is not so, we can ask how could one ex pect the
SAR fully to ex plore the guar an tees in the Ba sic Law65 aimed at en sur ing
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64  For fur ther el e ments, Car di nal, Paulo, “Macau: The in ter na tion al iza tion of an his tor i -
cal au ton omy, Macau – the in ter na tion al iza tion of an his tor i cal au ton omy”, forth com ing in
Com par a tive Na tional Ex pe ri ences of Au ton omy: Pur pose, Struc tures and In sti tu tions,
Yash Ghai (ed i tor), UHK, Ox ford Uni ver sity Press.

65  Canas, Vitalino, A extensão da autonomia de Macau..., pp. 242 and 243. For a dif fer -
ent per spec tive, see among oth ers, Ghai, Yash, Hong Kong’s New Con sti tu tional Or der,
1997 edi tion, pp. 146 ff, with de tailed anal y sis, ex am ples and ref er ences to of fi cial Chi nese
doc trine against the al lo ca tion of re sid ual pow ers to the SARs. The is sue of sov er eignty is a
pow er ful one in deed but it can not, alone and by it self, stand against the vest ing of re sid ual



that the pre vi ous cap i tal ist sys tem and way of life shall re main un changed
for 50 years?66

Cer tainly that way of life and its main te nance over its sev eral fields pre -
sup poses that ac tion can be taken in all the ar eas spec i fied in the Ba sic Law, 
but not only those. If there is no pro vi sion in the Ba sic Law con cern ing the
pro tec tion of en dan gered wild life, or ag ri cul ture, fish er ies, ur ban plan -
ning, weights and mea sure ments stan dards, should that mean that the SAR
can not act, for in stance by means of leg is la tion, in those ar eas? Would the
PRC have to take care of such mat ters? We do not think so and be lieve that
the spirit and ex tent of a high de gree of au ton omy does not point that way
ei ther.67

Ar ti cle 144 es tab lishes that the power of amend ment of the Ba sic Law
shall be vested in the NPC. This is the cor ol lary of the above-men tioned
lim i ta tion on the form and the source of the do mes tic le gal in stru ment
which is to de tail the au ton omy struc ture of Macau. The NPC Stand ing
Com mit tee, the State Coun cil, and the Macau SAR have the power to pro -
pose bills amend ing the Ba sic Law. Al though the fact that the MSAR may
pro pose amend ments does re flect some de gree of au ton omy, in this spe -
cific as pect Macau en joys less au ton omy than be fore.68 Be fore a bill can be
put on the NPC’s agenda, the Macau Com mit tee for the Ba sic Law must
study it and sub mit its views to the NPC. No amend ment may con tra vene
the “es tab lished ba sic pol i cies” of the PRC re gard ing Macau. This last
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pow ers on the SARs and, it is im por tant to note once more, sov er eignty is lim ited in pacta
by the JD for the pe riod of fifty years, thus the rel e vance of this ar gu ment is soft ened.

66  These ques tions were al ready put for ward in ours, “Macau: The in ter na tion al iza -
tion...” cit., note 64.

67  Even if the com mon rule in au ton o mous re gions points in the op po site di rec tion, one
must re mem ber that the SAR au ton o mies do not fit into any clas si cal au ton omy model. This 
SAR au ton omy is dif fer ent and goes be yond tra di tional bound aries in many ways, even ex -
ceed ing the level of au ton omy of lo cal units in fed er ated states (for ex am ple in hav ing its
own cur rency, es tab lish ing for mal fron tiers and cus toms con trol with the rest of the coun -
try, is su ing au ton o mous pass ports, as seen above), thus chal leng ing the claims of those who 
would put a re stric tive gloss on the pow ers of the SARs by cit ing the fact that for mally they
are not states in a Chi nese fed er a tion. Ar ti cle 20 of the Ba sic Law should also be in ter preted
in this light.

68  Al though the re vi sion of the OS was vested in the Por tu guese par lia ment, it de pended
ex clu sively on the im pulse of the lo cal au ton omy bod ies as men tioned above. See
Gonçalves Pereira, Fran cisco, Por tu gal, a China e a Questão de Macau, Macau, IPOR,
1995, p. 140.



state ment is of crit i cal im por tance in the main te nance of au ton omy, since
these pol i cies are those that were the ob ject of agree ment and were thus de -
tailed in the Joint Dec la ra tion, hence we find here a clear as sump tion of the
ne ces sity of re spect ing the JD, at the very least to what is part of the said
ba sic pol i cies.69

Fi nally, Ar ti cle 143 could po ten tially serve ei ther as a threat to au ton -
omy or cre ate pos si bil i ties for its ex pan sion.70 We will come back to the is -
sue in cor re la tion with fun da men tal rights.

IV. IS COM PA RA TI VE CONS TI TU TIO NAL LAW FA CED WITH

AN ANONY MOUS NEW FE DE RA LISM?

To be aware of this sin gu lar con sti tu tional con crete sta tus con sti tutes a
nec es sary con di tion a full un der stand ing of an at tempt to ap ply a brand ing.
In truth, with out grasp ing it, we be lieve any anal y sis would be in com plete
and in ad e quate. For in stance, the blind ap pli ca tion of fed eral mod els or re -
gional au ton omy ones to the SARs would prove in con sis tent, with a def i cit
and prob a bly in cor rect in find ing an an swer. Not that we are re fus ing the
im por tance and use of the con sti tu tional com par a tive law; on the con trary.
What we ad vo cate is a mod ern “open mind” and com pre hen sive ap proach
in which one we will find that, in some ar eas, tra di tional au ton omy so lu -
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69  This cir cum stance is not new in con sti tu tional law, as Juan Luis, Requejo Pagés,
states that the con stit u ent re vi sion power is rad i cally lim ited, in its ex is tence and in its def i -
ni tion and scope of its ca pac ity, Las normas preconstitucionales y el mito del poder
constituyente, CEPC, 1998, pp.101 ff.

70  That is if there were a trend in in ter pre ta tion friend lier to the au ton omy and its ex pan -
sion than one that fa vours the cen tre. This may not be likely but, in the ory, the po ten tial for
broad en ing is there or as said, “This power can be used to limit Macao’s au ton omy or as a
sim ple safe guard of Pe king’s com pe tences. Time will tell which ten dency has more
weight”, Domínguez García, Fernando, “Au ton omy ex pe ri ences in Eu rope – a Com par a -
tive Ap proach: Por tu gal, Spain and It aly”, pa per de liv ered at In ter na tional Con fer ence One
Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru -
ary, 2007. As for Hong Kong, “Un for tu nately, the con sti tu tional prob lems have not been re -
solved by this mo dus vi vendi. The Ba sic Law is not self-con tained – it has not es tab lished a
com plete con sti tu tional ‘firewall’ around the HKSAR. There re main sev eral means by
which China’s laws – and le gal mo res - may cross the bor der and min gle ad versely with
Hong Kong’s com mon law re gime. The most det ri men tal con duit has been and re mains Ar -
ti cle 158 of the Ba sic Law, which al lows the Stand ing Com mit tee of the NPC to in ter pret
the Ba sic Law”, Hualing Fu and Cul len Rich ard, “Two Views of Hong Kong’s Ba sic Law:
But Hong Kong Should Seek A Better Way…”, Hong Kong Jour nal, 2006, II, http://www.
hkjournal.org/ar chive/2006_spring/rao.html.



tions are iden ti fied in Macau whereas, in other ar eas, fed eral ones are
clearly in place and, in some other spheres, per haps other ter ri to rial
organizatory mod els will come to hand. As em pha sized by Marco Olivetti,
“Plac ing the two SARs in a com par a tive per spec tive is… highly prob lem -
atic. This model of au ton omy in cludes el e ments typ i cal of the re gional, the
fed eral, the uni tary and the confederal ar range ments but it does not cor re -
spond to any one of these”.71

Be sides the above par tic u lar lo cal cir cum stance, in a gen eral plane, it is
now truly un de ni able that even when faced with clas sic fed eral or re gional
au ton o mies mod els, there is not a crys tal clear sep a ra tion be tween them. It
is a given fact the mul ti tude of spe cific so lu tions in ex is tence in com pos ite
states, be it fed eral or re gion al ist ones. In con tem po rary times the once
clear cut di vi sion be tween fed er a tions ver sus regionalized states has be -
come a ten u ous blurred even in ter mixed bor der line.72 It is not needed to
point out sig nif i cant dif fer ences at var i ous lev els among the fed eral le gion,
for ex am ple be tween Ger many and Ar gen tina,73 nor be tween the regionalized
states, as be tween Por tu gal and Spain. And it is not nec es sary also to ad vice 
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71  “The Spe cial Ad min is tra tive Re gions of the PRC in Com par i son With Au ton o mous
Re gions Mod els”, pa per given at the In ter na tional Con fer ence One Coun try, Two sys tems,
Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru ary, 2007. Chen, Al bert,
for ex am ple, states that “This Au ton omy is quite In no va tive, O conceito de um país, dois
sistemas e a sua aplicação a Hong Kong, Tai wan e Macau”, Revista Jurídica de Macau,
spe cial is sue, 1999, p. 253

72  Domínguez García, Fernando, “Au ton omy ex pe ri ences in Eu rope – a Com par a tive
Ap proach: Por tu gal, Spain and It aly”, pa per de liv ered at In ter na tional Con fer ence One
Coun try, Two sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru -
ary, 2007, says, that “In re cent de cades, doc trine has shown a con flu ence be tween the con -
cepts of fed eral state and re gional state due to the cen trali sa tion pro cesses un der gone in the
first, and the qual i ta tive and quan ti ta tive in crease in the pow ers of the sec ond”, and, “Many
of the cri te ria de fined as es sen tials of the fed eral state are also pres ent in the states clas si fied 
as re gional (power of self-or gani sa tion, ex er cis ing of state pow ers), oth ers have been
‘demystified’ (orig i nat ing na ture of the fed er ated com mu ni ties as well as their state and/or
sov er eign na ture) or have been relativised (ex is tence of their own le gal power, par tic i pa tion 
in a sec ond cham ber of the na tional par lia ment and par tic i pa tion in the re form of the com -
mon con sti tu tion) . The ma jor ity of cri te ria that the o ret i cally sep a rate the fed eral state from
the re gional state are el e ments with a his toric con nec tion that ex plain how the fed eral state
was formed…, Trans fer ring his tor i cal de ter mi nants to le gal rea son ing en tails the
inoperancy of the no tion of fed eral state be yond its sim ple nomi nal ism in cer tain coun -
tries.”; see also, for ex am ple, Vergottini, Giuseppe De, Derecho constitucional comparado, 
Mex ico, UNAM/SEPS, 2004, pp. 326 ff .

73  An ex am ple among oth ers, An to nio Hernandez tells us of a deep pro cess of cen tral iza tion 
in Ar gen tina con trary to the fed eral model en vis aged in its Con sti tu tion, “El federalismo a diez
años de la reforma constitucional de 1994”, Cuadernos de Federalismo, 2005, pp.  65 ff.



on the strong pow ers en joyed by Ital ian and Span ish au ton o mous re gions
(ir re spec tive of their des ig na tion, which also var ies con sid er ably) that
make some au thor plac ing them in the fed er al ism path. It is also well know
that for sev eral rea sons that both fed eral and regionalized forms are gain -
ing much ground and be com ing more top i cal than ever.74

How ever, none of the above has posed a more com plex chal lenge to the
the o ri za tion of the com pos ite state forms as the SARs of the Peo ple’s Re -
pub lic of China. In truth, it seems that is clear that one can, ob vi ously, find
el e ments of re gion al ism but also of fed er al ism,75 “No fed eral state of which 
I am aware would tol er ate a sim i lar de gree of sep a rate ness or au ton omy on
the part of any one re gion within the same coun try”.76 Bear ing in mind
what was writ ten su pra, namely on the pow ers of the SAR, some char ac ter -
is tics can be deemed as al most federalistic or as in cor po rat ing a proto-
federalistic phe nom e non77 but that does not seem to worry the PRC as long
as it is still la beled as a nor mal uni tary state and the for mula works.

It has been pro posed that Macau should be named an Ex cep tional Ad -
min is tra tive Re gion, rather merely a “spe cial” one, since “spe cial” is in suf -
fi cient to de scribe the na ture of the SAR’s sta tus and the di men sion of the
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74  Haberle, Pe ter, “Cur rent Prob lems of Ger man Fed er al ism”, Fed er al ism and Re gion -
al ism in Eu rope, ed. A. D’Atena, Napoli, 1998, pp. 119 ff. In this work one is given sev eral
rea sons for this ad vance of the com pos ite state, such as the “Eu rope of the Re gions” fac tor.

75  For ex am ple, Rolla, Giancarlo, The de vel op ment of asym met ric re gion al ism and the
prin ci ple of au ton omy in the new con sti tu tional sys tems – a com par a tive ap proach.

76  Fung, Dan iel, “Foun da tion for the sur vival of the Rule of Law in Hong Kong: The Re -
sump tion of Chi nese Sov er eignty”, UCLA Jour nal of In ter na tional Law and For eign Af -
fairs, 1, 1996-7, p. 292.

77  José Casalta Nabais de scribes a high de gree of com plex ity and orig i nal ity that does
not fit any pre vi ous mod els, “Região Administrativa Es pe cial de Macau, federalismo ou
regionalismo?”, Boletim da Faculdade de Direito de Macau, vol. 12, 2001, pp. 33-34. Or,
as Marco Olivetti puts it, “In the case of the SARs, the lack of ho mo ge ne ity not only is al -
lowed or tol er ated, but it is di rectly im posed to the Re gions be their Ba sic Laws, up to the
point that they could n’t even re duce or re move it (e. g. adopt ing a so cial ist sys tem). Here
lies in my opin ion the core prob lem of ev ery at tempt to clas sify the SARs us ing the mod els
cre ated in the lit er a ture over ter ri to rial dis tri bu tion of pow ers. None of these mod els and
none of ex ist ing ex pe ri ence al lows such a dif fer ence of po lit i cal struc ture, of socio-eco -
nomic model and of fun da men tal rights reg u la tion be tween the cen tre and the au ton o mous
en ti ties like the one fore seen by the Hong Kong and Macao Ba sic Laws”, “The Spe cial Ad -
min is tra tive Re gions of the PRC in Com par i son with Au ton o mous Re gions Mod els”, pa per
given at the In ter na tional Con fer ence One Coun try, Two Sys tems, Three Le gal Or ders -
Per spec tives of Evo lu tion, Macau, 5-7 Feb ru ary, 2007.



pow ers that it en joys.78 This ar gu ment seems per sua sive, given the na ture
of the au ton omy out lined above, which does not fit into any cat e gory of ex -
ist ing au ton o mous en ti ties or even states within fed er a tions —in truth, it
seems that the SARs are vested with char ac ter is tics that go be yond any
substate en tity79 and re sem ble a (non in te grated) State in some cir cum -
stances.80

And that is why we ask if the SAR au ton omy in cor po rates a sort of
“new” fed er al ism al though anon y mously. Do we have here an anon y mous
fed er al ism? One does not for get the in exist ence of some clas si cal fea tures
of fed er al ism, such as the Kompetenz-Kompetenz. As some one said, the re -
gime of the SAR un der the one coun try, two sys tems frame work brings to
the cen tral ized state sys tem some fed er al ist char ac ter is tics, con clud ing that 
China now has a com bined sys tem of fed er al ism and uni tary state.81 One
will try to elab o rate a list ing, non ex haus tive, of char ac ter is tics that point to 
the dif fer ent forms. Due to lack of time and due to what is writ ten else -
where in this pa per one will not pres ent ex ten sive ex pla na tions on most of
the listed el e ments – there fore one asks to bear in mind the other parts of the
pa per.

Macau en joys a high de gree of au ton omy, ex cept in for eign af fairs (with 
how ever sig nif i cant ex cep tions) and de fence. And “de spite the use of the
ad jec tive ‘ad min is tra tive’, its au ton omy is po lit i cal given that the scope is
not merely ad min is tra tive, but it also holds pow ers of a state na ture, in what 
in ter ests us here, leg is la tive pow ers”.82 The pack age of pow ers al lo cated to
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78  Bacelar Gouveia, Jorge, “A Lei Básica da Região Administrativa Es pe cial de Macau
– Contributo para uma Compreensão de Direito Constitucional”, Boletim da Faculdade de
Direito, No. 13, 2002, p. 195, as serts this po si tion, on the ba sis of a sche matic anal y sis that
di vides the ju rid i cal norms into gen eral, spe cial, and ex cep tional ones. “Of course, I am not
se ri ously pro pos ing chang ing the des ig na tion, since such a change would also call into
ques tion the use of ‘ad min is tra tive’ in ‘ad min is tra tive re gion”. As ex plained by Xu and
Wil son, the prob lem was that he term ‘au ton o mous re gion’ had al ready been al lo cated in
the Chi nese sys tem”, The Hong Kong Spe cial Ad min is tra tive Re gion…, p. 7.

79  Casalta Nabais, José, Região Administrativa Es pe cial de Macau, federalismo ou
regionalismo?, p. 32.

80  Canas, Vitalino, A extensão da autonomia, cit, p. 240.
81  Wan Cheong, Ieong, One China, Two Sys tems and the Macao SAR, Macau, Uni ver -

sity of Macau, 2004, pp. 233-4.
82  Domínguez García, Fernando, “Au ton omy Ex pe ri ences in Eu rope – a Com par a tive

Ap proach: Por tu gal, Spain and It aly”, pa per de liv ered at In ter na tional Con fer ence One
Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru -
ary, 2007.



the SARs is huge and in a gen eral view can not be found even in for mal and
dy namic fed er ated states.

The cen ter Con sti tu tion has lit tle to say be sides a some how enig matic
and empty norm, ar ti cle 31 that de clares, “The state may es tab lish spe cial
ad min is tra tive re gions when nec es sary. The sys tems to be in sti tuted in spe -
cial ad min is tra tive re gions shall be pre scribed by law en acted by the Na -
tional Peo ple’s Con gress in light of spe cific con di tions”. Truly lit tle can be
re tained from this le gal nar ra tive.83 Why is this so? In the Pre am ble to its
Con sti tu tion, the Peo ple’s Re pub lic of China pro claims it self to be a uni -
tary multi-na tional state, thus not al low ing —at least from a for mal point of 
view— any kind of fed er al ism.84 It also pre scribes so cial ism as the sys tem
prac ticed by the PRC. The scheme of ad min is tra tive di vi sions it es tab lishes 
also does not ac com mo date the idea of the SARs.85 Thus the ex is tence of
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83  Marco Olivetti says, “there is no con sti tu tional foun da tion of the au ton omy of the
SARs at the cen tral level. Art. 31 of the Chi nese Con sti tu tion is of course the con sti tu tional
base for the for ma tion of Spe cial ad min is tra tive Re gions, but in this ar ti cle there is nei ther a
list of these kind of Re gions, nor is the ob jec tive sit u a tion in which a SAR must be cre ated
(these Re gions can be cre ated ‘when nec es sary’) de scribed in a way that can limit the dis -
cre tion ary power of the NPC”, “The Spe cial Ad min is tra tive Re gions of the PRC in Com -
par i son with Au ton o mous Re gions Mod els”, pa per given at the In ter na tional Con fer ence
One Coun try, Two sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7
Feb ru ary, 2007.

84  As Al bert Chen warns, “The Peo ple’s Re pub lic of China (PRC) has al ways in sisted
that it is a uni tary state and can not ac cept a fed eral struc ture. The con cept of a spe cial ad -
min is tra tive re gion (SAR) within the PRC with a high de gree of au ton omy, and the re lated
con cept of ‘one coun try, two sys tems’, rep re sent a sub stan tial mod i fi ca tion of the orig i nal
model of a highly cen tral ised uni tary state”, “The the ory, Con sti tu tion and Prac tice of Au -
ton omy: the Case of Hong Kong”, pa per de liv ered at In ter na tional Con fer ence One Coun -
try, Two sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru ary,
2007.

85  The PRC Con sti tu tion in cor po rates sig nif i cantly dif fer ent ap proaches to re gional au -
ton omy, and even es tab lishes dif fer ent con sti tu tional norms for the “do mes tic” au ton o mies
and for the SARs in ar ti cles 30 and 31 re spec tively. Ar ti cle 30 lists the ad min is tra tive di vi -
sions of the state, in clud ing the au ton o mous re gions, but not the spe cial ad min is tra tive re -
gions which are pro vided for, as seen, in ar ti cle 31. The PRC Con sti tu tion fur ther de vel ops
the es sen tials of the do mes tic au ton omy re gimes in ar ti cles 112 to 122, whereas the frame -
work for the SARs is es tab lished in their re spec tive Joint Dec la ra tions and Ba sic Laws. One 
of the le gal con se quences of this for mal dif fer en ti a tion is that the rules re gard ing do mes tic
au ton o mies may be amended in any way the con sti tu tional legislatori see fit, thus the le gal
sta tus of those au ton o mies is ba si cally de pend ent on the con sti tu tional rules and does not
de rive from other norms such as, for in stance, laws gov ern ing each au ton o mous en tity. A
sim ple quan tity test com par i son be tween the SARs and the other au ton omy model in China
re veals that the SARs en joy a much wider scope of au ton omy. Be sides this quan ti ta tive as -



the Spe cial Ad min is tra tive Re gions, and the wide scope of au ton omy that
they en joy, do not fit into the scheme the Chi nese Con sti tu tion es tab lishes
so, in or der to ac com mo date their cre ation, Ar ti cle 31 was cre ated and
some how ar ti fi cially im planted be ing sur rounded by a con text that does re -
ally not match so well and vir tu ally iso lated hence not to be sur prised on
the ab sence of a set of cen ter con sti tu tional rules es tab lish ing meth ods of
po lic ing bound aries.

The PRC took a highly prag matic ap proach to wards the ques tions of
Macau and of Hong Kong:86 the point was to re solve these is sues and al low 
re uni fi ca tion, even if that meant ac tu ally for get ting the stip u la tions of the
PRC Con sti tu tion to a cer tain ex tent. In for mal terms, it cre ated Ar ti cle 31
as a suf fi ciently vague de vice to al low the in cor po ra tion of the SARs into
the Chi nese state as a “sec ond sys tem” en joy ing a “high de gree of au ton -
omy”. Ar ti cle 31 was the nec es sary step to ac com mo date the con sti tu tional 
frame work to the in ter na tional bind ing ob li ga tions that were to come. On
the other hand, the cen ter-subnational re la tion ship ma chin ery is, again
with a fla vor of orig i nal ity, mostly laid in the Ba sic Laws rather than in the
na tional con sti tu tion.

This aug mented set of pow ers makes us learn to the idea that in a sort of
coun ter bal ance ex er cise one re ar ranges the whole pic ture and push up the
frame work of the SARs from a for mal mere re gion lack ing some char ac ter -
is tics con natu ral to fed er a tions to some thing else. And that is why we ask if 
the SAR au ton omy in cor po rates a sort of “new” fed er al ism al though anon -
y mously. Do we have here an anon y mous fed er al ism?87 As al ready said,
the re gime of the SAR un der the one coun try, two sys tems frame work
brings to the cen tral ized state sys tem some fed er al ist char ac ter is tics, con -
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pect, other im por tant dif fer ences shape the na ture of the SARs: their foun da tion in an in ter -
na tional agree ment, the lim ited timeframe, and the set of 12 pol i cies agreed bi lat er ally.
Thus the dif fer ence be tween the au ton o mous power en joyed by the SARs and the au ton o -
mous ar eas is not only one of de gree, but most im por tantly of their na ture.

86  Gaolong, Liu, “O estabelecimento das Regiões Adminsistrativas Especiais traduz-se
num grande desenvolvimento estadual”, Boletim da Faculdade de Direito de Macau , vol. 12, 
2001, writes that in a uni tary coun try the po si tion of the SARs en joy ing such a high de gree of
au ton omy is unique, thus it con sti tutes a new de par ture in the or ga ni za tion of the state, p.  93.

87  Our, The ju di cial guar an tees of fun da men tal rights in the Macau le gal sys tem – a
parcours un der the fo cus of con ti nu ity and of au ton omy, cit.



clud ing that China now has a com bined sys tem of fed er al ism and uni tary
state.88

In brief one can pro pose the fol low ing melt ing pot on the char ac ter iza -
tion of the SARs sta tus:

— Less than (po li ti cal) re gio na list ele ments: The Chief Exe cu ti ve —as
well as the prin ci pal of fi cials of the go vern ment and the Pro cu ra tor
Ge ne ral— is ap poin ted by the cen tre and shall be ac coun ta ble to the
Cen tral Peo ple’s Go vern ment. 

— As for the re gio na list ele ments of the SAR: The for mal la bel of both
the SAR and of the PRC, the first sta ting to be a re gion, this pro clai -
ming it is a uni tary sta te. The lack of po wer of the SAR to de ci de on
its own on its cons ti tu tio nal law, as the com pe ten ce to enact and
chan ge the Ba sic Law is de po si ted out si de the SAR – alt hough, as
seen, in a li mi ted way by rea son of an in ter na tio nal treaty and the im -
pos si bi lity of se ces sion from the SARs. Aut hen tic in ter pre ta tion of
the au to nomy chart re si ding out si de the SAR.

— Fe de ral ele ments of the SAR: The exis ten ce of a po li ti cal system and
or ga ni za tio nal fra me work with its own le gis la ti ve, exe cu ti ve and ju -
di cial po wer.89 Both de fen se and, as rule, fo reign af fairs res ting in
the cen tre. Exis ten ce of a Cons ti tu tion, at least in a ma te rial sen se,
na med Ba sic Law.

— Sta tehood ele ments of the SAR: Among ot hers, exis ten ce of ju di cial
po wer in clu ding that of fi nal ad ju di ca tion, hen ce non pos si bi lity of
any com pe ten ce, be it pri ma fa cie be it by way of appeal me cha nisms 
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88  Wan Cheong, Ieong, One China, Two Sys tems and the Macao SAR, Macau, Uni ver -
sity of Macau, 2004, pp. 233 and 234. Underdown, Mi chael, uses the in ter est ing ex pres sion
“fed er al ism Chi nese style”, “Le gal Is sues in a Fed eral State: Pro tect ing the In ter ests of
Macau”, Boletim da Faculdade de Direito de Macau, vol. 12, 2001, p. 55. Da vis, Mi chael
C., “The Case for Chi nese Fed er al ism”, Jour nal of De moc racy, vol. 10, 2, April 1999,
poses the ques tion of fed er al ism in China and of con fed er acy and pro poses a con cept of
eco nomic fed er al ism al ready in force but un ac com pa nied by a for mal con sti tu tional one,
pp. 128 ff.

89  See, for ex am ple, Olivetti, Marco, “Federalismo e regionalismo in Europa”, in
Groppi, T. et al. (a cura de), Nuevos rasgos de la administración lo cal en Europa,
Queretaro, Fundap, 2005. How ever, as the au thor states, even in some fed er a tions, as in
Aus tria and Bel gium, the ju di cial power rests only in the fed er a tion and is not shared with
the fed er ated units.



of any court of the main land.90 A self con tai ned system of fun da men -
tal rights and non ap pli ca tion of the cen tre Cons ti tu tion. The non ap -
pli ca tion of the Chi ne se Cons ti tu tion to the pri va te sphe re in Ma cau,
re si dents of Ma cau as such are not un der the sco pe of ap pli ca tion of
the Chi ne se Cons ti tu tion be it in the fun da men tal rights sphe re, or as
tax pa yers, etc. The non ap pli ca tion of the cen tre laws as a rule and
the ex cep tions are sub jec ted to the re gi me con tai ned in the Ba sic
Law. Hen ce, as in abo ve, the ba sic rule is that the Ma cau re si dents
are in no way sub jec ted to main land laws thus mea ning that the is sue
of su pre macy of cen tre laws vis-à-vis re gio nal ones is not even an is -
sue.91 The in ter na tio nal law per so na lity.92 The exis ten ce of to tal se -
pa ra te ness of fi nan ce and tax systems.93 The is suing of its own cu -
rrency. As well as of a se pa ra te cus toms. The se pa ra te ness of its own
so cial system.

What we call, in the lack of a better ex pres sion, uncategorized/unique
el e ments: The mea sure ment of in ter na tional law ca pac ity of the SARs that
goes far be yond those pres ent in au ton o mous re gions, even more than “re -
gions” with shared sov er eignty such as New Cal edo nia,94 and even more
far than fed er ated states.95 How ever, it has less ca pac ity than an in de pend -
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90  For ex am ple, in Ger many, the Fed er a tion courts have a de gree of com pe tence by ap -
peal to rule on de ci sions of the fed er ated courts, see Benda et al., Man ual de derecho
constitucional, Marcial Pons, p. 661. Note, how ever, in the case of the SARs the po lit i cal
mech a nism of in ter pre ta tion.

91  See, Olivetti, Marco, “Federalismo e regionalismo in Europa”,  cit., note 89.
92  See, for ex am ple, Bacelar Gouveia, Jorge, Man ual de Direito Internacional Público,

2nd Almedina, 2004, pp. 456-457, Car di nal, Paulo, In ter na tional Law Notes, Universidade
de Macau, 2006, pas sim.

93  Ar ti cles 104 and 106 ex pressly use the word “in de pend ent” to char ac ter ize these sys -
tems.

94  See, among oth ers, Dormoy, Dan iel, “Les Re la tions Extérieures”, La souverainité
partagée en Nou velle-Calédonie et en droit com pare (dir. Jean-Yves Faberon/Guy Agniel), 
La doc u men ta tion Française, 2000, pp. 350 ff., Goeesel-Le Bihan, Valérie, La par tic i pa tion 
des de part ments et re gions d´ou tre-mer à la con clu sion des ac cords internationaux: essai
d´analise générale, RFDC, 65, 2006, pp. 3 ff.

95  See, for ex am ple, Casalta Nabais, José, “Região Administrativa Es pe cial de Macau,
federalismo ou regionalismo?”, Henders, Su san J., “Re gion-States and the World: China
Pushes the En velop”, Pol icy Op tions, Jan u ary-Feb ru ary, 2000, pp. 87 ff, namely the data
pro vided com pil ing the nonstate ac tors ac tiv ity in in ter na tional law and both Macau and
Hong Kong are high in the rank ings and in the case of Hong Kong it is sur passed only by a
will be State —Pal es tine— and an as so ci ated one.



ent State and has a do mes ti cally drawn line of what is it and what is not in
its sphere. The ac ces sion of Macau to the cen tre is bilateralized, as in fed er -
a tions; how ever it was in a hor i zon tal fash ion,96 rather than ver ti cal (no
mat ter in as cend ing move or de scend ing). Be sides, it was the re sult of an
in ter na tional treaty in which it took no part; in stead it was not the sub ject of 
it but its ob ject. The au ton omy frame is in ter na tion ally plugged/guar an -
teed, as in some known cases of re gional au ton o mies, but in a more de -
tailed man ner on one hand how ever with a lim ited timeline on the other
hand. 97

All seen it is cer tainly pos si ble one con clu sion with out fear of be ing
con tra dicted: the SARs in cor po rate tra di tional char ac ter is tics of sev eral
mod els. Af ter the easy con clu sion one can try to reach an other one far more 
dif fi cult to at tain: bal anc ing all the el e ments, all the con tra dic tory si mul ta -
neous char ac ter is tics one may ask if, in truth, we are look ing at a new kind
of fed er al ism al beit im per fect (ei ther for hav ing less or hav ing more than
fed er ated states), face less. Anon y mous.

As for the dy nam ics of the SAR au ton omy, as in op po si tion to the pre vi -
ous le gal is tic fash ion, the fo cus of our at ten tion has been on the words of
au ton omy, that is to say the norms that cre ate and reg u late it, both in the
Joint Dec la ra tion and in the Ba sic Law. But, as said else where,98 a norm is
not a proper norm solely as words; a ju rid i cal norm only be comes so when
in ter preted and ap plied. For these op er a tions peo ple are nec es sary. It is
nec es sary to look at the dy nam ics of the sys tem, to the way it is ap plied, to
the way it is op er ated in the day-by-day breath ing of the Hong Kong and
Macau’s au ton omy, in other words the way that the fac tual di men sion
shapes in con crete the Macau’s SAR au ton omy sphere.

It seems un de ni able that the ac tual des tiny of the SARs’s au ton omy rests 
in the hands of the peo ple who gov ern it. Given the reg u la tory con struc -
tion, how it func tions is then up to those who op er ate it, elab o rate it, and
shape it. In this ex er cise the scope of au ton omy will be con structed. The di -
a lec tic ten sion in her ent in au ton omy phe nom ena —the cen tral en tity and
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96  Casalta Nabais, José, “Região Administrativa Es pe cial de Macau, federalismo ou
regionalismo?”, cit., note 95, p. 31.

97  Oth ers add to this melt ing pot some char ac ter is tics of con fed er a tions. Olivetti,
Marco, “The Spe cial Ad min is tra tive Re gions of the PRC in Com par i son with Au ton o mous
Re gions Mod els”, pa per given at the In ter na tional Con fer ence One Coun try, Two Sys tems,
Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru ary, 2007.

98  Car di nal, Paulo, Macau: the in ter na tion al iza tion, cit.



its lead ers will tend to push back the bound aries of au ton omy, while the au -
ton o mous en tity and its lead ers will tend to en large its bound aries — will
in ev i ta bly come into play. Bor row ing a cu ri ous for mu la tion, one could see
this as “one countryers on one side and “two systemers”99 on the other —
the pro po nents of sov er eignty ver sus the pro po nents of au ton omy.

V. THE BA SIC LAW AS THE (MA JOR COM PO NENT OF THE)
MA CAU SAR CONS TI TU TION

One must ask that not be ing China a for mal fed eral state it makes any
sense at all to re fer to a prin ci ple of hav ing a Con sti tu tion for the Macau re -
gion. One should not re fer to a con sti tu tional au ton omy in its full sense,
namely the power to pro duce its own con sti tu tional text.100 It should be
enough to ap ply the Chi nese Con sti tu tion in its en tirety and, on a lower
level or di nary leg is la tion, be it cen tral ized one or lo cal one. This choice
how ever was putted aside as we all well know. China’s at ti tude to wards the 
ques tions of Macau and Hong Kong legated by the past was ex tremely
prag matic (and in no va tive) thus im pos ing a sim i larly im preg nated anal y -
sis. It was said that

Con sti tu tional au ton omy is also the pos si bil ity of an au ton o mous ter ri to rial
be ing —state, re gion— grant ing it self a “con sti tu tion” (“stat ute”, “ba sic
law”) in or der to sta bi lise its own or ga ni za tion and de fine its iden tity. In the
case of Macau there was no real con sti tu tional au ton omy in this sense (and,
wher ever it ex ists, it is al ways lim ited), but the Joint Dec la ra tion and the Ba -
sic Law aim at find ing the es sen tial di men sions of or ga ni za tional sta bil ity
and the po lit i cal, his tor i cal, eco nomic and so cial iden tity of the ter ri tory.101
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99  Benny Tai, “One Coun try Two Sys tems: the two per spec tives”, Macau Law Jour nal,
spe cial is sue, 2002, pp. 150 ff.

100  One does not for get the in exist ence of some clas si cal fea tures of fed er al ism, such as
the Kompetenz-Kompetenz. Jorge Bacelar Gouveia warns that, in spite of the ex traor di nary
scope of au ton omy and the ex is tence of pow ers that not even fed er ated states have, the
Macau SAR can not be deemed as some thing sim i lar to a state in a fed er a tion since it lacks
an es sen tial power, that is the power to en act its own con sti tu tion, “A Lei Básica da Região
Administrativa Es pe cial de Macau – Contributo para uma compreensão de direito
constitucional”, Boletim da Faculdade de Direito, No. 13, 2002, p. 197.

101  Gomes Canotilho, “The Au ton omy of the Macau Spe cial Ad min is tra tive Re gion –
Be tween Centripetism and Good Gov er nance”, pa per de liv ered at In ter na tional Con fer ence 
One Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7
Feb ru ary, 2007.



On the other hand, the Joint Dec la ra tion stated that the above-stated ba -
sic pol i cies and the elab o ra tion of them in An nex I to this dec la ra tion will
be stip u lated in a Ba sic Law of the Macau SAR. One more em a na tion of the 
above men tioned prin ci ple of obe di ence to the Joint Dec la ra tion ba sic pol i -
cies. Along with this, one must un der line that the con stit u ent power of the
sov er eign was not un lim ited and un re stricted but, on the con trary, owes al -
le giance to the in ter na tional treaty it signed with a coun ter part sov er eign
state. In this sense, the so called con stit u ent power of the Chi nese body
com pe tent to en act the SAR Ba sic Law has lim i ta tions and it is not ab so -
lute. This is one of the sev eral imag i na tive op er a tive schemes en vis aged to
the SARs be ing functionalized, we be lieve, to con trib ute to the suc cess of the 
for mula even if mean ing a con tained rup ture of the do mes tic ab so lute do -
main of the Chi nese Con sti tu tion.

The above po ten tial point of cri tique clar i fied, we hope, it must be said
that the Ba sic Law con sti tutes the for mal do mes tic le gal in stru ment that de -
tails the con sti tu tional or ga ni za tion of the SAR, in clud ing its po lit i cal sys -
tem, its au ton omy, as well as the non-or gani sa tional con sti tu tional frame -
works such as in the fields of fun da men tal rights, econ omy, and so cial
is sues. This le gal doc u ment has the ap pear ance and the struc ture of a for -
mal Con sti tu tion and has been called a “mini-con sti tu tion” or a “para-con -
sti tu tion”. To us, the main point to stress, with or with out “mini” or “para”
or other sim i lar qual i fi ca tion ex pres sions, is that the Ba sic Law is, in the
SAR le gal sys tem, a (the) con sti tu tional law. It is a ma te rial con sti tu tion if
not even a for mal one.102 In fact, if one looks at the le gal or der of the Macau 
SAR, the Ba sic Law is the high est source of the do mes tic le gal sys tem Be -
sides, as Giancarlo Rolla putted it,

Fur ther ev i dence of the con sti tu tional na ture of Ba sic Law is pro vided by the 
fact that its re vi sion may be car ried out only by way of a spe cial pro ce dure, a
“re in forced” pro ce dure… which can not be amended by the na tional Peo -
ple’s Con gress ex cept fol low ing spe cific pro ce dures.103
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102  Bacelar Gouveia, Jorge, “The Fun da men tal Rights in Macau”, pa per given at the In -
ter na tional Con fer ence One Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of
Evo lu tion, Macau, 5-7 Feb ru ary, 2007. “The con sti tu tional na ture of the Ba sic Law de rives
also from its con tent. Many of the top ics it cov ers are ma te ri ally con sti tu tional”.

103  “The de vel op ment of asym met ric re gion al ism and the prin ci ple of au ton omy in the
new con sti tu tional sys tems – a com par a tive ap proach”, pa per given at the In ter na tional
Con fer ence One Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion,
Macau, 5-7 Feb ru ary, 2007.



One must re fer again to the Joint Dec la ra tion and its twelve com mand -
ments that are man da tory and must be lay down in the Ba sic Law and cover
sev eral main fea tures as known. We are faced with a re la tion ship be tween
these two pre em i nent sources of law of an ex cep tional na ture, that might
to gether be con sid ered as form ing the con sti tu tional block of the SAR
(along with ar ti cle 31 of the PRC Con sti tu tion and some other norms on
com pe tence), sew ing spe cial links and cross-ref er ences.

In a gen eral view functionalized to the densification and guar an tee of
the con sti tu tional sys tem of fun da men tal rights, as to what re lates to the
con sti tu tional or der of Macau one can bring in here a ten ta tive list of prin -
ci ples at work in the SAR: 

At the above light, we can ad dress the fol low ing, the prin ci ple of obe di ence
to the Joint Dec la ra tion ba sic pol i cies, the prin ci ple of a con sti tu tion, the
prin ci ple of con ti nu ity, the prin ci ple of the sec ond sys tem within the one
coun try, two sys tems one, the prin ci ple of au ton omy, the prin ci ple of de -
moc ra ti za tion, the prin ci ple of a own and dis tinct le gal sys tem, the prin ci ple
of con sti tu tion al ity, the prin ci ple of le gal ity, the prin ci ple of sep a ra tion of
pow ers, the prin ci ple of in de pend ent ju di ciary. In other words, the prin ci -
ples that add to the pro tec tive web of the fun da men tal rights sys tem and that,
along with the ones of the fun da men tal rights sys tem proper, shape it into a
pro libertate one. List ing that is done from the per spec tive of the pe riph ery
or, if one pre fers, from the stand of the subnational unit, not from a cen ter
point.104

An over view of the con sti tu tional fun da men tal rights sys tem prin ci ples
– re in forc ing the other side of the Great Wall

We will deal with be nign prin ci ples rather than ma lig nant ones in the
per spec tive of a good, re in forced, pro libertate sys tem.105 This means nec -
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104  This ex plains, for ex am ple, why we elected the “two sys tems” seg ment and not the
“One coun try” coun ter part. We are not in any way di min ish ing the par a mount im por tance
nei ther of this one nor ques tion ing the idea of Chi nese sov er eignty.

105  On the Macau sys tem of fun da men tal rights, our “Os direitos fundamentais em
Macau no quadro da transição: algumas considerações”, Cuestiones Constitucionales, cit.,
note 35; Canas, Vitalino, “The Gen eral Re gime of Fun da men tal Rights in the Ba sic Law
and in the In ter na tional In stru ments”, pa per pre sented at the Con fer ence One Coun try, Two
Sys tems, Three Le gal Or ders – Per spec tives of Evo lu tion, Macau, 2007, Bacelar Gouveia,
Jorge, “Fun da men tal Rights in the Macau le gal sys tem”, pa per pre sented at the above con -
fer ence. For Hong Kong, for ex am ple, Ghai, Yash, Hong Kong’s New, cit., Young, Si mon,
“Re strict ing Ba sic Law Rights in Hong Kong”, Hong Kong Law Jour nal, vol. 34, part 1,



es sar ily that the list to be pre sented is an in com plete one. At this light we
will not ad dress, for ex am ple, the prin ci ple of min i mum con tent in the con -
sti tu tional nor ma tive text. In fact, the text of the Ba sic Law con cern ing fun -
da men tal rights is ex tremely eco nom i cal not opt ing for an im me di ate
densification of the given right –much in con trary to the pre vi ous con sti tu -
tional or der. On the other hand we will ad dress the prin ci ple of ef fec tive ju -
di cial pro tec tion in the next sec tion.

In gen eral we can say that, as de manded by the Joint Dec la ra tion, com -
mand ing that all rights and free doms of the in hab it ants and other per sons
will be en sured in the Macau SAR, the lo cal Con sti tu tion es tab lished a
wide cat a logue of fun da men tal rights and sev eral prin ci ples of guar an tee
im preg nated with a westernalized ap proach thus con trib ut ing to one more
ground of dif fer en ti a tion vis-à-vis the sov er eign be sides the usu ally more ad -
u lated group of econ omy dif fer en ti a tions. The main te nance of cap i tal ism
was un doubt edly one of the driv ing forces of the new con sti tu tional or der
of the SARs106 but also the dem o cratic prin ci ple (the ques tion re mains only 
as to its ex tent and scope,107 not its ex is tence) and the con ti nu ity of the
fun da men tal rights guarantistic and pre ex is tent sys tem in its gen eral de -
lin ea tion such as wide list ing, en force ment, guar an tees, high value of, no
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2004, and “The Ba sic Laws and the fun da men tal rights in the SARs”, pa per pre sented at the
above men tioned Con fer ence.

106  For a cri tique see, Gomes Canotilho, “the ba sic idea of ‘one coun try, two sys tems’
does not have to be in ter preted in a strictly func tional sense. The au ton omy of the Macau
Spe cial Ad min is tra tive Re gion is not an or ga ni za tional skel e ton ex clu sively di rected at the
main te nance of a cap i tal ist sys tem. It is an or ga ni za tional au ton omy (re gard ing the hor i zon -
tal dis tri bu tion of power) struc tural-in ter nal (re gard ing the di vi sion of power among the dif -
fer ent lev els of gov ern ment) and struc tural-ex ter nal (re gard ing the com pe tence in ex ter nal
af fairs) that al lows for a le gal and po lit i cal sup port to the sub stan tive con sti tu tion of Macau
(and not just the cap i tal ist sys tem)”, “The Au ton omy of the Macau Spe cial Ad min is tra tive
Re gion – Be tween Centripetism and Good Gov er nance”, pa per de liv ered at In ter na tional
Con fer ence One Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion,
Macau, 5-7 Feb ru ary, 2007.

107  Re fer ring to Hong Kong, Chen, Al bert, says “Here it must be pointed out that the do -
mes tic po lit i cal sys tem of the HKSAR falls short of in ter na tional stan dards of de moc racy”,
and “I would char ac ter ize the pres ent po lit i cal sys tem of Hong Kong as one with
constitutionalism but only par tial de moc racy”, thus mean ing that al though with out a very
high de gree the fact re mains that de moc racy is pres ent, “The the ory, con sti tu tion and prac -
tice of au ton omy: the case of Hong Kong”, pa per de liv ered at In ter na tional Con fer ence One 
Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru -
ary, 2007. The au thor fur ther states that  “On the other hand, the Ba sic Law does pro vide for 
the pos si bil ity of fur ther de moc ra ti za tion of the SAR”. Not ing that there are how ever still
le gal and po lit i cal lim i ta tions to a full de moc racy.



un con di tional sub mis sion to the col lec tive, lo cal rather than cen ter meth -
ods and ide ol ogy of in ter pre ta tion and ap pli ca tion as to be seen. 

One can eas ily read in ar ti cle 11, 1 of the Ba sic Law, the pre em i nent val -
ues that, fol low ing in the steps of the Joint Dec la ra tion, were the driv ing
force in shap ing Macau’s Con sti tu tion once the re sump tion of sov er eignty
was ef fected un der the one coun try, two sys tems prin ci ple: the sys tems and 
pol i cies prac tised in the Macau SAR, in clud ing the so cial and eco nomic
sys tems, the sys tem for safe guard ing the fun da men tal rights and free doms
of its res i dents, the ex ec u tives leg is la tive and ju di cial sys tems, and the rel -
e vant pol i cies, shall be based on the pro vi sions of this Law (em pha sis
added). Those com prise the con tents of the con stit u ent de ci sion for the Ba -
sic Law for the Macau SAR.

1. The prin ci ple of sa fe guar ding

Ar ti cle 4 of the Ba sic Law sol emnly states that “The Macau Spe cial Ad -
min is tra tive Re gion shall safe guard the rights and free doms of the res i -
dents of the Macau Spe cial Ad min is tra tive Re gion and of other per sons in
the Re gion in ac cor dance with law”. This nor ma tive prin ci ple is in line
with pro vi sions of the Joint Dec la ra tion as well as other norms of the Ba sic
Law such as ar ti cle 11.108 It is def i nitely com manded an idea of safe guard -
ing the rights and free doms, most es pe cially the fun da men tal ones thus not
al low ing pol i cies that will un doubt edly po si tion it self as anti fun da men tal
rights ones. The safe guard ing of fun da men tal rights is a man da tory gen eral 
prin ci ple of con duct.

Its con nec tion with the con ti nu ity prin ci ple is self-ev i dent and to gether
they form a struc tural rec tor prin ci ple (and phi los o phy) of re spect of fun da -
men tal rights, in line with the le gate trans ferred to the new ju rid i cal per son
—the SAR— in the new con sti tu tional or der.

Some cor ol lar ies of this prin ci ple of safe guard ing can be for ex am ple
the pop u lar iza tion of fun da men tal rights as well as some leg is la tive pro vi -
sions for ex am ple, in non pro ce dural guar an tees norms as well as in
adjudicative ones such as in the Civil Pro ce dure Code and in the Ad min is -
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108  It is em blem atic, and some sub stance must arise from it, that in the Chap ter I of the
Ba sic Law on gen eral prin ci ples two of them ex pressly ad dress the fun da men tal rights is -
sues in gen eral. There is one more on a spe cific fun da men tal right of pri vate prop erty, ar ti -
cle 6. Ieong, Wan Chong, says that this cir cum stance means that the Ba sic Law wished to
un der line the im por tant sta tus of the rights at stake in a dem o cratic pol icy, Anotações à Lei
Básica da RAEM, Macau, 2005, p. 39.



tra tive Pro ce dure one. There is an ev i dent in ti mate re la tion be tween this
prin ci ple and the one of ef fec tive ju di cial pro tec tion.

2. The prin ci ple of con ti nuity of fun da men tal rights

Be sides the gen eral prin ci ple of con ti nu ity, the Joint Dec la ra tion, and
the Ba sic Law, states that all fun da men tal rights and free doms will be en -
sured thus en su ing an au to nomic di men sion of the prin ci ple of con ti nu ity
thus re in forc ing it in this field. The con ti nu ity prin ci ple is the guide line;
hence, the idea of “per ma nent” fun da men tal rights in spite of the tran si tion
of the le gal sys tem.109 This prin ci ple con sti tutes it self as a true cush ion on
the fun da men tal rights and as Vieira de Andrade states 

the im per a tive of main tain ing the laws pre vi ously in force ba si cally un -
changed is an im per a tive of the main te nance of the sys tem (that is, of its es -
sen tial norms, those that con sti tute its char ac ter is tic core in clud ing, for ex -
am ple, a norm that for bids the death pen alty) and sub se quent pro hi bi tion of
an un jus ti fied down grad ing via leg is la tive act.110

Glanc ing in gen eral the prin ci ple of the con ti nu ity of the le gal sys tem
and ad vanc ing to what re fers con cretely to the fun da men tal rights, we bor -
row words from the Joint Dec la ra tion on the ques tion of Macau, pas sim,
The laws cur rently in force in Macao will re main ba si cally un changed, all
rights and free doms of the in hab it ants and other per sons in Macau, in clud -
ing those of the per son, of speech, of the press, of as sem bly, of as so ci a tion,
of travel and move ment, of strike, of choice of oc cu pa tion, of ac a demic re -
search, of re li gion and be lief, of com mu ni ca tion and the own er ship of
prop erty will be en sured by law in, the MSAR shall, ac cord ing to law, en -
sure the rights and free doms of the in hab it ants and other per sons in Macau
as pro vided for by the laws pre vi ously in force in Macau.
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109  Our, Per ma nent Fun da men tal Rights in a Le gal Sys tem in Tran si tion, Lawasia, Se -
oul, 1999. This ap par ently par a dox i cal re la tion ship —tran si tion ver sus con ti nu ity— can be
de fined as a po lit i cal and dip lo matic for mula cre ated to en sure some bal ance be tween the
re sump tion of sov er eignty by a sov er eign state and re spect for the his tory, cul ture (in clud -
ing the le gal cul ture), and spe cific iden tity of Macau. It also acts as a vote of con fi dence in
the fu ture by re spect ing the past. So, if it is true that we faced a change in the land lord
in Macau, it is also true that the tran si tion will not elim i nate what ex isted be fore De cem ber
1999, but on the con trary it will main tain it, or con tinue it.

110  Direitos e Deveres Fundamentais dos Residentes em Macau, FDUM, s/d.



It seems, in this way, le git i mate to con clude for the ex is tence of a will of
the two sig na tory sov er eigns of the Joint Dec la ra tion in keep ing, in obe di -
ence to the con ti nu ity, a cer tain sta tus quo111 and, thus, ir ra di ate a re li able
cap i tal in the peo ple of Macau, af ter all, the main ad dress ees of these fun -
da men tal rights. Be ing true that there was a trans fer of sov er eignty pow ers, 
it also is true to af firm that with the con sump tion of this trans fer ence, it was
not pro ceeded to the elim i na tion of the past but, rather the op po site, it was as -
sumed this past, re spected this leg acy and is in tended, in side some co or di -
nates, to keep it.112

At this light of con ti nu ity, it mat ters to sur vey if the cur rent sit u a tion
mir rors in te grally what would be the ideal pic ture and find out if there are
is sues of dis con ti nu ity. The re ply to give it is that the cur rent sit u a tion does
not mir ror the pre vi ous one in a to tal sat is fac tory form.113 With ef fect, and
with out for get ting the gen eral di rec tor prin ci ple114 de creed in the ar ti cle 4
of the Ba sic Laws es tab lish ing that the SAR as sures, in the terms of the
law, the rights and free doms of the res i dents of Spe cial the Ad min is tra tive
Re gion and other peo ple in the Re gion, and ar ti cle 11, in which, be yond the 
cited gen eral rule it finds con se crate, the in ter nal con sti tu tional plat form of
the Ba sic Law as norm pa ram e ter of all other, there are some is sues that the
Ba sic Law did not ad dress, like the right to life and some rights and guar an -
tees vis-à-vis the ad min is tra tive bod ies, among oth ers, or it de lin eated so lu -
tions sub stan tially di ver gent of those that were in force in the ter ri tory of
Macau as in the mea sure of densification bor rowed im me di ately in the con -
sti tu tional norm to a given fun da men tal right.

Fo cus ing on the word ing of the Macau Ba sic Law and of the Joint Dec -
la ra tion, the Ba sic Law re pro duces al most in te grally, the list that pre-ex -
isted but whilst be fore 1999 the con sti tu tional rules de vel oped and de tailed 
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111  Vitalino, Canas, say, “we can sup port the ex is tence of a Macau un writ ten law acquis,
com pris ing a set of rules on the re stric tion of the fun da men tal rights that go be yond the ones 
ex pressed in the Ba sic Law and the ones with drawn from the ex e ge sis of the own ICCPR by 
their au thors. Now a days, in Macau, those rules have not any writ ten ex pres sion. Cer tainly,
it would be safer if they had it”, The gen eral re gime cit.. As for the later need we con cur, see 
our “Os direitos fundamentais em Macau no quadro da transição: algumas considerações”,
Cuestiones Constitucionales, cit., note 35, p. 56

112  Miranda, Jorge, Man ual de Direito Constitucional, 2nd., t. IV, p. 191.
113  Torres, Pinheiro, Interesses públicos e interesses privados – A perspectiva da

transição, BFDM, 11, 2001, p. 206. Some tell us of pro vi sions that are prob lem atic, Hurst
Hannum, Au ton omy, sov er eignty, and self-de ter mi na tion, rev. edi tion, UPP, 1996, p. 147.

114  Ghai, Yash, Hong Kong´s New Con sti tu tional Or der, 2nd., HKU Press, 1999, p.  423.



the fun da men tal rights,115 thus con stru ing a pro tec tive web of con sti tu -
tional stand ing around each right. Dif fer ently, the Ba sic Law sel dom goes
be yond the sim ple es tab lish ment of the rights.116

Very im por tantly, one of the most out stand ing gaps re fers to the reg i -
men of ex er cise of fun da men tal rights117 that is, how and with de sign can
be in tro duced re stric tions to the rights and free doms guar an teed for the Ba -
sic Law?118 And, what prin ci ples dis ci pline these re stric tions? Which are
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115  Rolla, Giancarlo, Garantía de los derechos fundamentales y justicia constitucional,
Mex ico, Porrúa-IMDPC, 2006, pp.  65 ff. Proves us ex actly that the trend is go ing on the
way of cre at ing ex ten sive and de tailed cat a logues of fun da men tal rights in the new con sti tu -
tional texts, pp. 2-3.

116  To il lus trate this the sis, we re pro duce some of the con sti tu tional norms. Ba sic Law,
Ar ti cle 27 “Macau res i dents shall have free dom of speech, of the press and of pub li ca tion;
free dom of as so ci a tion, of as sem bly, of pro ces sion and of dem on stra tion; and the right and
free dom to form and join trade un ions, and to strike”. The equiv a lent rights are, in the Por tu -
guese Con sti tu tion set tled by, and in, ar ti cles 37, 38, 46, 45, 55, 56, 57, among oth ers, that
are con nected to or de velop as pects of those fun da men tal rights. It would be in ad e quate to
re pro duce all those con sti tu tional norms. Any way, these ex am ples seem to be enough to
sub stan ti ate our con clu sion on the dif fer ent den sity lev els of both con sti tu tional laws. Si -
mon Young says “the state ment of rights in terse, vague and non-de scrip tive lan guage is an -
other com mon al ity”, “The Ba sic Laws and the Fun da men tal Rights in the S.A.R.s”, pa per
pre sented at the Con fer ence One Coun try, Two Sys tems, Three Le gal Or ders – Per spec -
tives of Evo lu tion, Macau, 2007.

117  As Si mon Young say, “the Ba sic Laws are si lent on many sig nif i cant is sues that re late 
to the ac tual en joy ment of the rights pro vided”, “The Ba sic Laws and the fun da men tal
rights in the S.A.R.s”, pa per pre sented at the Con fer ence One Coun try, Two Sys tems, Three 
Le gal Or ders – Per spec tives of Evo lu tion, Macau, 2007. Echo ing sim i lar wor ries and point -
ing out, namely, is sues of in ter pre ta tion and ap pli ca tion, Liuting Wang, Macao´s re turn
cit., p. 203.

118  On this Bacelar Gouveia, Jorge, Lei Básica, cit., pp. 187-188, where he points out the
ex is tence of a sin gle men tion to the reg i men of fun da men tal rights, pre cisely on the re stric -
tions —ar ti cle 40 sec ond para graph— stat ing that , “in its sim plic ity that is a rule rather lim -
ited since be ing nec es sary in some cases, the fun da men tal rights re stric tions nat u rally pre -
sup poses ma te rial in trin sic lim its, that may guide the re stric tions nor ma tive power and
place it un der pa ram e ters su pe ri orly de fined such as the prin ci ples of pro tec tion of the es -
sen tial nu cleus or of the pro por tion al ity”. The scope of the ar ti cle 40 is how ever, in our
view, a bit vaster in the sense that those re stric tions can not go be yond what is es tab lished in
the cov e nants. On this, also Weijian, Luo, “A Lei Básica – garantia importante dos direitos
e liberdades dos residentes de Macau, Administração”, n. 19/20, p. 113. As for the coun ter -
part norm in Hong Kong, Ghai, Yash op. cit., p. 445, Young, Si mon, “Re strict ing Ba sic
Law Rights in Hong Kong”, Hong Kong Law Jour nal, vol. 34, part 1, 2004, stat ing at p.
111, “the only sen si ble and co her ent ap proach is to treat all Ba sic Law rights as au ton o mous 
ones hav ing the po ten tial to bloom be yond the min i mum stan dards of the ICCPR” e “ it is
note wor thy that these two re stric tion clauses are framed in the neg a tive, rather than in the



the re stric tions to the re stric tions? Which rights and free doms will not ever
be able to be sus pended?119 Let’s pro ceed by list ing some of the vexata
quaestio not con sti tu tion ally de cided cur rently in the Ba sic Law:120 are
there in the Ba sic Law, other fun da men tal rights be sides those not en rolled
in Chap ter III? In other words, does the sys tem ad mit the ex is tence of anal -
o gous fun da men tal rights in con sti tu tional head quar ters? Does it ad mit ted
equally for anal o gous fun da men tal rights with in ter na tional law rules
source? And, how about with leg is la tive act head quar ters? As one can ver -
ify the sim ple enun ci at ing of ques tions al lows per ceiv ing that, in this is sue, 
many un cer tain ties still hang, or in other words, many grey zones sub sist.

3. The prin ci ple of self con tain ment and of ex clu si vity

This prin ci ple of a self con tained sys tem of fun da men tal rights and of
ex clu siv ity con sti tutes one of the key char ac ter is tics of both the Macau
con sti tu tional sys tem and of the fun da men tal rights one.121 It is in ti mately
con nected with oth ers, such as the prin ci ple of au ton omy, to which is one
of the mas ter com po nents, and with the one coun try, two sys tems one, ex is -
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pos i tive or per mis sive form … the two re stric tive clauses should be seen as con sti tu tional
safe guards pro vid ing a safety net for, rather than a ban on, hu man rights stan dards”.

119  We are mak ing ref er ence to the reg i men, es tab lished namely in ar ti cles 18 and 19 of
the Por tu guese Con sti tu tion. Just as a mem ory ex er cise we will briefly re mind the reg i men
set out in these ar ti cles by the time they were fully en force able in Macau. Ar ti cle 18 states
that the con sti tu tional pro vi sions re lat ing to rights, free doms and guar an tees are di rectly ap -
pli ca ble to, and bind ing on, both pub lic and pri vate bod ies; those rights may be re stricted by 
law (hence not by an ad min is tra tive reg u la tion) only in those cases ex pressly pro vided for
in the Con sti tu tion and re stric tions shall be lim ited to the ex tent nec es sary to safe guard
other rights and con sti tu tion ally pro tected in ter ests and laws re strict ing these rights shall be
gen eral and ab stract in char ac ter, can not have ret ro ac tive ef fect nor limit, in ex tent or scope
the es sen tial con tent of the con sti tu tional pro vi sions. Ar ti cle 19 pro vides, namely, that it’s
not pos si ble to sus pend the ex er cise of those rights, ex cept where a state of siege or a state of 
emer gency has been prop erly de clared; the pro por tion al ity prin ci ple must be ap plied and, in 
any case should not be pos si ble to sus pend the ex er cise of, among oth ers, the rights to life,
per sonal in teg rity, de fence of ac cused per sons, free dom of con science and re li gion.

120  For a more ex ten sive list, Car di nal, Paulo, “Os direitos fundamentais em Macau no
quadro da transição: algumas considerações”, Cuestiones Constitucionales, cit., note 35,
pp. 57-58.

121  As we stated, for ex am ple in, Macau: the in ter na tion al iza tion cit.. See also, “A first
ap proach re veals the nu clear char ac ter of the pos i tive le gal sources of the fun da men tal
rights, as a re sult of their rec og ni tion be ing to tally au ton o mous with re gard to the con sti tu -
tional law of the Peo ple’s Re pub lic of China”, Bacelar Gouveia, Jorge, The fun da men tal
rights in Macau, cit.



tence of a con sti tu tion and of a char ter of rights, etcetera. On the other
hand, it pres ents to the fields of com par a tive con sti tu tional law a chal leng -
ing and unique case study. Thus, we should first pose the is sue in con text,
which is to say with the fed eral and re gional au ton omy mod els.

In com pos ite states the sys tem de lin eated for the fun da men tal rights es -
tab lish ment and guar an tee is in nor malcy an chored in two dif fer ent com -
ple men tary do mains: the cen ter con sti tu tion on one hand and, on the other,
the subnational one:122 a par tic u larly true as ser tion in for mal fed er a tions
but also in some regionalized states even if the tech niques used vary in a
great man ner.123 When, how ever, one is faced with a mono lithic source,
that role rests upon the cen ter and never on the subnational units thus be ing
the cen ter the su per struc ture source of fun da men tal rights in an ex clu sive
man ner and not the other way around. That is, with the re mark able ex cep -
tion of the SARs of the PRC, at least to a very great ex tent, hence the
idea-prin ci ple we tried to con vey im me di ately in the ti tle of this pa per: non
du al ity of do mains (com pos ite plus com po nent) and ex clu siv ity prin ci ple
ben e fit ing not the cen ter but in stead the subnational units. Ex clu siv ity both 
in the sense that the na tional con sti tu tion does not ap ply —but, in stead, a
ba sic law that even if ap proved by the cen ter can not be shaped freely and
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122  “Hence a dou ble se cu rity arises to the rights of the peo ple”, Mad i son, James, Fed er -
al ist, No. 51, The Fed er al ist Pa pers, Ham il ton /Mad i son / Jay, Sig net Clas sic edi tion, 2003,
p. 320.

123  Even within the same fed eral com pos ite en tity, as for in stance the case of Mex ico, in
which three meth ods of subnational fun da men tal rights sys tem co habit, a) a gen eral clause
of in cor po ra tion stated in the lo cal con sti tu tion es tab lish ing that the in hab it ants of that state
en joy the rights en shrined in the fed eral con sti tu tion, b) with or with out the gen eral clause
of in cor po ra tion the lo cal con sti tu tions re pro duce the fed eral cat a logue or part of it, c) the
arid way by which one does not found the gen eral clause of in cor po ra tion, nei ther a com pre -
hen sive cat a logue but sparse ref er ences to given fun da men tal rights. On this and for fur ther
de vel op ment, Carmona Tinoco, Jorge, “La incorporación de los derechos humanos en las
Constituciones lo cales mexicanas. Derecho y seguridad internacional”, in Méndez Silva,
Ricardo (coord.), Memoria del Congreso Internacional de Culturas y Sistemas Jurídicos
Comparados, México, UNAM, 2005, pp. 366 ff. Or even in terms of tim ing as in the case of
the United States where some lo cal units pre ceded the fed eral one in es tab lish ing fun da -
men tal rights as, among oth ers, Penn syl va nia, Ver mont and Mary land; on this, see, for ex -
am ple, Toth Beasley, Dor o thy, “Fed er al ism and the pro tec tion of in di vid ual rights: the
amer i can state con sti tu tional per spec tive”, in Katz, Ellis / Tarr, Allan, Fed er al ism and
Rights (ed.), Rowman & Littlefield, 1996, pp. 102 ff. For a con cise view of the his tor i cal
evo lu tion in the United States un til the so-called new ju di cial fed er al ism, Barceló Rojas,
Dan iel, Introducción al derecho constitucional estatal estadounidense, México, UNAM,
2005, pp. 75 ff.



has to obey an in ter na tional treaty— and in the sense that only the re gional
courts are com pe tent to in ter vene even in fi nal ad ju di ca tion.

As spe cif i cally deal ing with au ton o mous re gions bills of rights, Marc
Carrillo stated on the con tro ver sial is sue of cre at ing an au ton o mous re gion
bill of rights in Catalonia124

the con tri bu tions of com par a tive law, in which the de cen tral iza tion of the
po lit i cal au ton omy have al lowed dec la ra tions of (fun da men tal) rights and
free doms of sub state en ti ties, in cor po rate at its con sti tu tional or stat u tory le -
gal texts bills of rights as a form of ex press ing their own po lit i cal iden tity.
Thus, and as sum ing the su pe rior guar an tee pro vided by the Fed eral Con sti -
tu tion or the State Con sti tu tion to the fun da men tal rights, the in sti tu tional
norm of the sub state en tity (Lander, State, Prov ince, Au ton o mous Com mu -
nity or Re gion) spec i fies and de vel ops the scope of the fun da men tal rights
preexistent…125

We know that even in sub state en ti ties such as au ton o mous re gions, it is
pos si ble to find a de tailed chap ter on fun da men tal rights in cor po rated in
the au ton omy act. But, it also shows us that those re gional rights are con -
nected to, and owe obe di ence to, the fun da men tal rights in serted in the sov -
er eign Con sti tu tion. They share a scope of ap pli ca tion and they do not pre -
clude one an other. In fed eral states one find sim i lar sit u a tions whereby a
given cit i zen is the re cip i ent of a dou ble or i gin set of fun da men tal rights 
– the state Con sti tu tion and the fed eral one. In some cases, the state Con sti -
tu tion does lit tle more than to de clare that the fed eral fun da men tal rights
are re ceived by the subfederal Con sti tu tion,126 in other cases the lo cal Con -
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124  See a cri tique in, for ex am ple, Ferreres Comella, Víctor, “Derechos, deberes y
principios en el nuevo Estatuto de Autonomía de Cataluna”, in Derechos, deberes y principios
en el nuevo Estatuto de Autonomía de Cataluña, Foro, CEPC, Ma drid, 2006, pp. 9 ff.

125 “La declaración de derechos en el Nuevo Estatuto de Autonomia de Cataluña:
expresión de autogobierno y límite a los poderes públicos”, in Derechos, deberes y principios
en el nuevo Estatuto de Autonomía de Cataluña, cit., note 124, p. 70.

126  For ex am ple, in fed eral Mex ico the Con sti tu tion of Coahuila in which is stated in its
ar ti cle 17 that “the res i dents of the State have, be sides the rights con ferred in the gen eral
Con sti tu tion of the Re pub lic, the fol low ing:” … On the Mex i can fed er ated con sti tu tions
new ten dency in es tab lish ing mech a nisms of pro tec tion, see, for ex am ple, Fix-Zamudio,
Héctor / Va len cia Carmona, Sal va dor, Derecho constitucional mexicano y comparado, 4th

ed., Porrúa, 2005, pp.  924 ff. In vary ing de grees these state Con sti tu tions es tab lish some
fun da men tal rights and with an im por tant ra tio be ing oc cu pied by lo cal-cul tural-lan guage
based rights. In Ger many, some states do not es tab lish a fun da men tal rights cat a logue at all, 
for ex am ple Ham burg, see on this Hartwig, Matthias, “Los derechos fun da men tals en la



sti tu tions pro vide for a rich cat a logue of fun da men tal rights but still open
the door for the ap pli ca tion of the fed eral based fun da men tal rights. Nat u -
rally, in re gion al ist states the ab sence of fun da men tal rights in the lo cal ba -
sic law is more wide spread and ev i dently the rule of the ap pli ca tion of the
fun da men tal rights es tab lished in the (cen tre) Con sti tu tion is in tan gi ble. In
view of all this one can thus talk about a do mes tic mul ti level pro tec tion in
fun da men tal rights.127

Very dif fer ently is the sit u a tion of the Chi nese SARs as al ready men -
tioned. The cen ter con sti tu tion sim ply does not have a say in es tab lish ing
fun da men tal rights in the re gional level. Again, we re sort to ar ti cle 11, 1 of
Ba sic Law the sys tems and pol i cies prac tised in the Macau SAR in clud ing
the sys tem for safe guard ing the fun da men tal rights and free doms of its res -
i dents, shall be based on the pro vi sions of this Law. This prin ci ple proves,
be yond doubt that at least in the re ferred ar eas of ar ti cle 11, in the case at
stake con cern ing the sys tem of fun da men tal rights, there is no place at all
for the Chi nese Con sti tu tion in the Macau or the le gal sys tem. In this sense, 
the SAR ex am ple is unique and em bod ies quite the op po site stance to
known ex am ples of com pos ite states, and its fun da men tal rights sys tem
mir rors more a sort of fun da men tal rights dec la ra tion of in de pend ence
rather than of a dec la ra tion of au ton omy, when com pared to the above
men tioned sit u a tions, both in fed eral and non fed eral states, where the rule
is the ap pli ca bil ity of the Con sti tu tion of the sov er eign State, in spite of the
ex is tence of substate charters of fun da men tal rights nor of its con tents and
ex ten sion. In short, there is not in the SARs a do mes tic mul ti level sys tem
of fun da men tal rights —in sharp op po si tion to any known model of com -
pos ite States.

Spe cif i cally con cern ing the is sue of fun da men tal rights Macau en joys
state hood like fash ion sit u a tion or sta tus, be it in its es tab lish ment in con -
sti tu tional terms as seen be fore be cause the Ba sic Laws are not the prod uct
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República Fed eral de Alemania y sus Lander”, Derechos y libertades en los Estados
compuestos, Aparicio, Miguel (ed.), Ate lier, 2005, p. 149, for the USA, see, for ex am ple,
Tarr, Allan, “Federalismo y la protección de los derechos en los Estados Unidos”, in ibi -
dem, tell ing us of the role of both sources, fed eral Con sti tu tion plus state Con sti tu tions, pp.
42 ff. In Bel gium, the fed er ated units do not have a char ter of fun da men tal rights, on this
and the ex pla na tions for it, Verdrussen, Marc, “La protección de los derechos
fundamentales en el Estado Fed eral Belga”, in ibi dem., pp. 170 ff.

127  Castellá Andreu, Josep, “El reconocimiento y garantía de los derechos y libertades en 
los Estados compuestos. Una aproximación comparada”, in Derechos y libertades en los
Estados compuestos, cit., note 126, p. 13.



of an ex clu sive an un re stricted will of the sov er eign, its de tail ing in leg is la -
tive fash ion, its ap pli ca tion, both in ad min is tra tive and ju di cial terms, its
pop u lar iza tion, its changes, its ide ol ogy. 

This self-con tained sys tem con sti tutes one of the most im por tant and
dis tinc tive fea tures of the Macau subnational en tity in which, con trary to
known ex am ples, in fed er ated states —such as, for ex am ple in Ger many,
Mex ico, or the USA – and in au ton o mous re gions —namely the Por tu -
guese, Span ish and Ital ian ones—, there is no avail able place for the ap pli -
ca tion of the cen tral Con sti tu tion nor for the cen tral courts ma chin ery. And
this is not even due, as in Que bec for ex am ple, trough a fash ion like der o -
ga tion tem po ral spe cific clause, the over ride clause.128 The fun da men tal
rights ar tic u lated in the Chi nese Con sti tu tion do not ex tend into Macau’s
new le gal or der. 

Some Chi nese con sti tu tional norms are ap pli ca ble to Macau, namely
those deal ing di rectly with the SAR (or ga ni za tional-com pe tence norms)
but the sub jects to wards those rules are Chi nese bod ies rather than SAR
ones.129 How ever, that is not the case in re la tion to fun da men tal rights130

due pre cisely to the au ton o mous char ac ter of the SAR, there fore nei ther
Chi nese con sti tu tional norms nor the na ture and spirit of their in ter pre ta -
tion in the PRC sys tem may be used to re duce or to en large the scope and
con tent of the rights sys tem or of any given right in Macau.

Thus on these mat ters the Ba sic Law shields Macau from the cor re la tive
norms of the PRC Con sti tu tion. At least in the field of fun da men tal rights
one has crys tal clear wa ter di vi sions in ex clud ing the ap pli ca bil ity of the
Chi nese Con sti tu tion. In other words, the sys tem of fun da men tal rights is
self-suf fi cient and con cedes to out side norms only to the ex tent prop erly
al lowed, such as re gard ing the in ter na tional cov e nants and also to en sure
con cur rence with the stip u la tions in the Joint Dec la ra tion, namely by es -
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128  On this, for ex am ple, Rolla, Giancarlo, The de vel op ment of asym met ric re gion al ism
and the prin ci ple of au ton omy in the new con sti tu tional sys tems – a com par a tive ap proach,
cit. a method ex pressly sanc tioned by Ar ti cle 33 of the Ca na dian Char ter of Rights and Lib -
er ties.

129  And also with sov er eignty and its lim its but in a way of re cep tion op er ated by the Ba -
sic Law and in ac cor dance with the scope of that re cep tion.

130  As in many other ar eas. See, among oth ers, Xingping, Wu, “O sistema jurídico da
Região Administrativa Es pe cial de Macau”, Boletim da Faculdade de Direito, 13, 2002, p.
74; Qing, Xu,  A Natureza e o estatuto da Lei Básic, – uma tentativa de abordagem, pa per
given at the Seminário intitulado Linhas de Evolução do Direito da RPC – Reflexos em
Macau, 1994, pp. 22 and 23.



tab lish ing a man da tory cat a logue of fun da men tal rights and es tab lish ing
sev eral gen eral prin ci ples. The es tab lish ment of these is to be part of the
norm-build ing of the Macau SAR.

There can be, how ever, a cou ple of pos si ble ex cep tions thus a win dow
that can, in a cer tain way, be opened to the re cep tion of the Chi nese le gal
or der in clud ing laws. One is the mech a nism of in ter pre ta tion of ar ti cle 143, 
the other, the pro viso in serted in ar ti cle 18 on state of war and of emer -
gency.131

The mech a nism of in ter pre ta tion may, in deed, have the po ten tial to ex -
port to Macau namely cer tain pos tures of the cen tre vis-à-vis the fun da -
men tal rights. The is sue is ex tremely com plex. Ar ti cle 143 could
potentially serve ei ther as a threat to au ton omy and its con tents or cre ate pos -
si bil i ties for its ex pan sion.132 

This pro vi sion es tab lished that the power of in ter pre ta tion of the Ba sic
Law is vested in an ex ter nal body, the NPC Stand ing Com mit tee. This is a
po lit i cal in sti tu tion, not a ju di cial one, and thus this means the im po si tion
of a method that is for eign to Macau. The new sys tem goes against the
idea of au ton omy pro claimed for Macau.133 Re gard ing pro vi sions of the Ba sic 
Law that re late to is sues within Macau’s au ton omy, the NPC Stand ing
Com mit tee “shall au tho rize the courts of the Macau SAR” when ad ju di cat -
ing cases “to in ter pret [them] on their own”. How ever, if the cases in volved 
are within the scope of the au ton omy as in the case of fun da men tal rights,
the ques tion arises why it is nec es sary for an ex ter nal body to au tho rize the
lo cal courts to in ter pret these pro vi sions. Since there is no ex press pro vi -
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131  Mak ing this point con cern ing ar ti cle 18, Da vis, Mi chael, “The Ba sic Law and De -
moc ra ti za tion in Hong Kong”, Loyola Uni ver sity Chi cago In ter na tional Law Re view, vol.
3, is sue 2, 2006, p. 180, says that this ar ti cle (and 23) el e vate con cerns over main land in ter -
ven tion.

132  That is if there was a trend in in ter pre ta tion friend lier to the au ton omy and its ex pan -
sion than one that fa vours the cen tre. This may not be likely but, in the ory, the po ten tial for
broad en ing is there. As for Hong Kong, “Un for tu nately, the con sti tu tional prob lems have
not been re solved by this mo dus vi vendi. The Ba sic Law is not self-con tained – it has not es -
tab lished a com plete con sti tu tional ‘firewall’ around the HKSAR. There re main sev eral
means by which China’s laws —and le gal mo res— may cross the bor der and min gle ad -
versely with Hong Kong’s com mon law re gime. The most det ri men tal con duit has been and 
re mains Ar ti cle 158 of the Ba sic Law, which al lows the Stand ing Com mit tee of the NPC to
in ter pret the Ba sic Law”, Hualing Fu and Cul len Rich ard, “Two Views of Hong Kong’s Ba -
sic Law: But Hong Kong Should Seek A Better Way…”, Hong Kong Jour nal, 2006, II,
http://www.hkjournal.org/ar chive/2006_spring/rao.html.

133  For ex am ple, Cabrita, Edu ar do, In ter na tional and Con sti tu tional..., p. 184.



sion for ju di cial re view, of course the power of in ter pre ta tion vested in the
Macau courts is po ten tially im por tant in pro tect ing fun da men tal rights.134

As for ar ti cle 18, 4, it states that in the event that the Stand ing Com mit -
tee of the NPC de cides to de clare a state of war or, by rea son of tur moil
within the Macau SAR which en dan gers na tional unity or se cu rity and is
be yond the con trol of the gov ern ment of the Re gion, de cides that the Re -
gion is in a state of emer gency, the Cen tral Peo ple’s Gov ern ment may is sue 
an or der ap ply ing the rel e vant na tional laws in the Re gion. One has to note
the ab sence of a list ing of rights that may not be sus pended and in what
terms135 as well as the ab sence of any set of rules pre scribed by the Ba sic
Law.136

In that norm it is al lowed the im ple men ta tion, in our view tem po rarily
only, of cen tre laws di rectly af fect ing fun da men tal rights thus mak ing an
ex cep tion on the self con tained sys tem and the prin ci ple of ex clu siv ity.
One must point the ne ces sity of an ex traor di nary sit u a tion aris ing137 thus in 
nor malcy it would be il le git i mate to ap ply the na tional laws and, on the
other hand, that pro ce dure must be made with ex treme cau tion in or der to
safe guard the in ter na tional and con sti tu tional guar an teed au ton omy and, as 
said, the ef fects can only be tem po rary which leads us to say that we are
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134  Alves Correia, Fernando, “A Fiscalização da Constitucionalidade das Normas do
Ordenamento Jurídico de Macau à Luz da Recente Jurisprudência do Tri bu nal
Constitucional”, Revista Jurídica de Macau, vol. 4, No. 3, 1997, p. 26. The neg a tive im -
pacts of the use of this pro ce dure in Hong Kong are al ready well known. In the case of
Macau, the mech a nism has so far not been ac ti vated.

135  See Canas, Vitalino, The gen eral re gime, cit.
136  Al though in a some how dif fer ent pre sup po si tion, Bacelar Gouveia, Jorge, de fends

the “draft ing of bal anced rules for the sus pen sion, in view of the BLM’s si lence in that re -
spect. The rules could flow di rectly from the con sti tu tional prin ci ples or from ex ist ing
norms en shrined in the In ter na tional Cov e nant on Civil and Po lit i cal Rights and in the In ner
Se cu rity Law of Macau.”, The fun da men tal rights, cit. We have voiced doubts on the pro ce -
dure con tents maxime its non normativization in the Ba sic Law, Os direitos fundamentais,
cit., p. 58

137  Héctor Fix-Zamudio, in “States of emer gency and de fend ing the Con sti tu tion”, Mex i -
can Law Re view, 7, 2007, pro vides a his tor i cal ac count and warns of ex cesses that were
prac ticed in sev eral lat i tudes thus man dat ing com pre hen sive con sti tu tional re gimes about
states of emer gency say ing, for ex am ple, “the Con sti tu tions pro mul gated in the late 19th

cen tury in cluded guide lines on the states of emer gency. These guide lines re quired man da -
tory in ter ven tion from the Leg is la tive branch to au tho rize and su per vise the dec la ra tions of
ex cep tion or of emer gency to be ex er cised by the Ex ec u tive” and that a ten dency that “ has
be come stron ger in re cent years is char ac ter ized by the fact that sit u a tions of emer gency or
of ex cep tion are in sti tuted ac cord ing to the pro ce dures es tab lished by con sti tu tional pro vi -
sions, pre cisely for the pur pose of up hold ing dem o cratic con sti tu tional pro vi sions”.



faced with an ex cep tion to the prin ci ple of ex clu siv ity that is, re dun dantly
say ing, ex cep tional and tem po rary.

4. The prin ci ple of a char ter of rights

Be ing self con tained then the fun da men tal rights sys tem pri mar ily must
have a char ter of fun da men tal rights to be gin with.138 In this light, one
must point that the Ba sic Laws con tain a sub stan tive cat a logue of fun da -
men tal rights (or an in ven tory of) which is quite sat is fac tory given the type
of in stru ment,139 par tic u larly when com pared with pro vi sions made in
other le gal or ders in the re gion. 

On the other this in clu sion of a char ter of fun da men tal rights in the Ba sic 
Law adds to its con sid er ation as a con sti tu tion. Be sides, from the for mal
point of view the self-con tained sys tem of fun da men tal rights em bod ied
pri mar ily in its own char ter of rights rep re sents an aug men ta tion of the au -
ton omy of Macau as com pared with the sit u a tion prior to 1999, since be -
fore the trans fer of sov er eignty, the sys tem re lied mostly on the im por ta -
tion of norms and prin ci ples from the Por tu guese Con sti tu tion.

5. The prin ci ple of le ga lity of fun da men tal rights in ge ne ral 
and on res tric tions in par ti cu lar

Con cern ing the ques tion to sur vey if there is a res er va tion of law (mean -
ing that only laws from the Leg is la tive As sem bly are ad e quate and proper
to ad dress this is sues), the re ply is pos i tive, maxime in what re spects to the
re serve of re stric tive law140 – the rules that are en vis age to im pose re stric -
tions on fun da men tal rights. 
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138  As Vitalino, Canas, re calls, the Ba sic Law enun ci ated it self a char ter of rights, The
gen eral re gime of fun da men tal rights, cit.

139  Da vis, Mi chael, “The Ba sic Law and De moc ra ti za tion in Hong Kong”, Loyola Uni -
ver sity Chi cago In ter na tional Law Re view, vol. 3, is sue 2, 2006, p. 180; Bacelar Gouveia,
Jorge, A Lei Básica da Região Administrativa Es pe cial de Macau…, p. 187; Luke, Fran ces,
The im mi nent threat of China’s in ter ven tion…, p. 2.

140  On this rel e vant prob lem and its di men sions and up hold ing the prin ci ple of res er va -
tion of law, Andrade, Vieira De, op. e loc. cit.; Xingping, Wu, O sistema, cit. p. 84., Car di -
nal, Paulo, Os direitos fundamentais, cit., p. 59; Al bu quer que, João, Ensino no Curso de
Produção Legislativa, 2003, Also af firm ing this res er va tion see for ex am ple, Parecer
3/II/2005, 3ª Comissão Permanente, Leg is la tive As sem bly.



This is cor rect in spite of the ab sence of a gen eral clause rule al lo cat ing
an ex press res er va tion of law to the Leg is la tive As sem bly. Firstly, it is a
gen eral prin ci ple trans ferred to the new con sti tu tional or der by the con ti nu -
ity prin ci ple, sec ondly, var i ous norms of the Ba sic Law on fun da men tal
rights ex pressly af firm so, for ex am ple, ar ti cle 32, “in ac cor dance with the
pro vi sions of the law”, ar ti cle 33, “un less re strained by law”, among sev -
eral oth ers. Last but not least, in ac cor dance with ar ti cle 40, 2, “The rights
and free doms en joyed by Macau res i dents shall not be re stricted un less as
pre scribed by law”.141

One point should be made clear, the re gime sus tained by ar ti cle 40, 2
can not be re duced to be ap plied only to the rights con tained in the men -
tioned in ter na tional in stru ments and not to any other fun da men tal right
con sti tu tion ally es tab lished but out of the in ter na tional trea ties. With
Vitalino Canas,

 As for the oth ers, that is, those rights of free dom tat ex pressly are con se -
crated by the Ba sic Law, there are ar gu ments that lead to an iden ti cal ap pli -
ca tion of ICCPR re gime. The main ar gu ment is the one of the con gru ence
and bal ance of the sys tem. It would be a bit non sense if the rights di rectly
con se crated by the Ba sic Law, those which this para-con sti tu tional law
wanted to rec og nize as hav ing a su pe rior sys tem atic im por tance, giv ing
them a plain con se cra tion, would ben e fit from a re gime of re stric tions less
se cure than the rights only enun ci ated in ICCPR and in force in MSAR.
Thus, the better ori en ta tion is that both the free dom rights in cor po rated in
MSAR le gal or der, by re cep tion of  ICCPR rules, made by the Ba sic Law
and the free dom rights spe cif i cally enun ci ated in the Ba sic Law, ben e fit
from the limitative re gime of re stric tions de riv ing from ICCPR.142

The mean ing of law in the above men tioned norms can not be other than,
in ac cor dance with the con sti tu tional or der of Macau, law in the sense of a
true leg is la tive act em a nated by the leg is la tive body of the SAR143 or for -
mal laws pre vi ous to the trans fer of sov er eignty. At this light, one must
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141  As said by Vitalino, Canas, “it con se crates the prin ci ple of the re serve of the law in
the field of the re stric tions of rights”, The gen eral re gime, cit.

142  The gen eral re gime, cit.
143  Re fer ring to laws of the Leg is la tive As sem bly, see for ex am ple, Wan Cheong, Ieong,

Anotações, cit., p. 93.



con clude that, for ex am ple, any re stric tion im posed on a given fun da men -
tal right by way of an ad min is tra tive reg u la tion is il le git i mate.144

6. The prin ci ple of lo cal phi lo sophy in the in ter pre ta tion 
and in te gra ti ve met hods

This prin ci ple is in ti mately con nected to sev eral oth ers such as the au -
ton omy one and the ex clu siv ity one. In fact, hav ing its con sti tu tion and
hav ing a man date to ad dress the is sue of fun da men tal rights in an ex clu sive 
mat ter must sig nify also that the sys tem is im preg nated with its own set of
val ues and phi los o phy145 that must came in hand when in ter pret ing and im -
ple ment fun da men tal rights as well as when in te grat ing la cu nae —fill ing
gaps.

An in tense de bate has arose in sev eral com pos ite ju ris dic tions on
whether the in ter pre ta tion of a given fun da men tal right in serted in a lo cal
con sti tu tion should be made in obe di ence to the cen tre —e. g. fed er a tion—
or in stead in line with the lo cal re al ity and set of val ues. In the United
States, for ex am ple, there is a ten dency to re sort to a lo cal ized in ter pre ta -
tion of the subnational con sti tu tion since, even when faced with the sim i lar
nor ma tive texts, fed eral and state, the lo cal rule has its own his tory and sin -
gu lar ity.146 Thus even in a sit u a tion of a dual sys tem of pro tec tion one can
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144  In this sense, see, for ex am ple, the de ci sion of the Sec ond In stance Court, 223/2005.
145  Canas, Vitalino, The gen eral re gime of fun da men tal rights, cit., says “it is im por tant

to men tion the es sen tial as pects of the con cep tion that was in force in Macau un til 19th De -
cem ber 1999, which is subjacent to the ICCPR and to the CFREU, and that in prin ci ple
ought to be the one of BLM. This is about the dem o cratic and lib eral con cep tion of fun da -
men tal rights. The ac knowl edge ment of the fun da men tal rights lies on the dig nity of the hu -
man per son, which is the be gin ning and the end of the or ga ni za tion in so ci ety; on the in di -
vid u al is tic and hu man is tic idea of free de vel op ment of the hu man be ings per son al ity; on the 
cre ation of con di tions for a full cit i zen ship and on the def i ni tion of the re spec tive col lec tive
des tiny by the com mu ni ties in which they are in te grated. The con tents and the ex er cise of
these rights ben e fit from a gen eral prin ci ple of fa vor libertatis and their de lim i ta tion, sus -
pen sion or re stric tion is sub ject to strict rules of ground ing, con trol la bil ity, plain ness, spec i -
fi ca tion, tem per ance and pro por tion al ity”.

146  See, for ex am ple, Tarr, Allan, “Federalismo y la protección de los derechos en los
Estados Unidos”, Derechos y libertades en los Estados compuestos, Aparicio, Miguel (ed.), 
Ate lier, 2005, tell ing us of the role of both sources, fed eral Con sti tu tion plus state Con sti tu -
tions, p. 59. On the Mex ico case and the emer gence of the ju di cial fed er al ism, Fix-
Zamudio, Héctor, “Relaciones en tre los tribunales lo cales y federales”, in Gámiz Parral,
Máximo N. (coord.), Las entidades federativas y el derecho constitucional, UNAM,
Instituto de Investigaciones Jurídicas, 2003, pp. 126 ff. See also, Fix-Zamudio, Héctor &



find a ten dency for a pe riph ery rather than cen tral in ter pre ta tion so, with
much more jus ti fi ca tion one can do the lo cal in ter pre ta tion in a sys tem of
ex clu siv ity as seen.

Warn us Jorge Menezes Oliveira that, 

re sort ing to the in ter pre ta tion of pro tec tion of rights’ pro vi sions ac cord ing to 
Chi nese prin ci ples and tra di tion would very likely turn out to be a self-de -
feat ing un der tak ing. Bear ing in mind the three main pur poses of the Ba sic
Law, I be lieve that one can find rea son ably safe grounds in the Ba sic Law it -
self to claim that it is to be in ter preted ac cord ing to the tech niques and prin -
ci ples char ac ter is tic of Macao’s au ton o mous le gal sys tem.147

Thus in or der to com ply with this au to nomic fun da men tal rights sys tem, 
there is to be no im por ta tion of rules, meth ods of in ter pre ta tion, meth ods
and the o ries of fun da men tal rights that are ob served in the PRC, on the
con trary the ma trix must be the west ern idea of fun da men tal rights fully
em bod ied in the Macau le gal or der be fore 1999. This is par tic u larly im por -
tant as these em body an ex tremely dif fer ent gen eral ap proach to the sub ject 
mat ter when com pared to that of the SARs.

7. The prin ci ple of pro por tio na lity

The prin ci ple of pro por tion al ity pres ents it self as a tri ple pat terned one,
ad e quacy, nec es sary and pro por tion al ity stricto sensu, of the re stric tions
that are to be im posed in a fun da men tal right. We al ready noted that, con -
trary to the sit u a tion in force be fore 1999, there is no gen eral clause on re -
stric tions thus no gen eral clause im pos ing the prin ci ple of pro por tion al ity
as a lim i ta tion to the re stric tion pro cess.
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Va len cia Carmona, Sal va dor, Derecho constitucional mexicano y comparado, 4th  ed.,
Porrúa, 2005, pp. 920 ff.

147  “In ter pre ta tion of the Ba sic Law”, pa per given at the In ter na tional Con fer ence One
Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru -
ary, 2007. Jorge Bacelar Gouveia says “We should bear in mind, when ana lys ing these is -
sue, that the sys tem of fun da men tal rights in Macao is rooted in a con cept that der o gates
from the so cial ist sys tem of the Con sti tu tion of the Peo ple’s Re pub lic of China... With re -
gard to the BLM, the pic ture is quite dif fer ent. It is not, as the read ing of var i ous in di ces
proves, a case of in cor po ra tion of a so cial ist-in spired no tion of the fun da men tal rights.
Here, the dom i nant con cept is a west ern, lib eral and so cial idea of the fun da men tal rights”,
The fun da men tal rights in Macau, cit.



On this, the de ci sion of the Macau Court of Sec ond In stance, pro cess
1284, 2002, in which, promisingly, it is men tioned the prin ci ple of pro por -
tion al ity as a nec es sary tool of anal y sis of ad mis si ble re stric tions to fun da -
men tal rights.148

On this rec tor prin ci ple and its sur vival in the pres ent con sti tu tional or -
der it was said that “the pro por tion al ity prin ci ple was not re ceived by the
Ba sic Law on the same cat e gor i cal way, how ever that omis sion does not
mean that the Ba sic Law is to tally in dif fer ent to it.”149 In fact, see, for ex -
am ple, men tions in ar ti cles 28 by for bid ding ar bi trary ar rest, 129 tell us
about im par tial ity and ra tio nal ity.150 From these, along with again the con -
ti nu ity, one can ex tract the main te nance of the pro por tion al ity prin ci ple re -
gard ing re stric tions to the fun da men tal rights.

8. The prin ci ple of over tu re to ot her rights in the Ba sic Law

In what re spects to know if it ex ists, in the text of the Ba sic Law, other
fun da men tal rights that are not es tab lished in Chap ter III, that is to say, if
this con sti tu tional law ad mits other dis persed or not branded fun da men tal
rights the re ply is af fir ma tive;151 im me di ately by call ing for an in ter pre ta -
tive cri te rion (in te gra tor) rooted in the Joint Dec la ra tion, such as Gomes
Canotilho con sid ers. 

When the Joint Dec la ra tion pres ents an ex em pli fy ing cat a logue of fun -
da men tal rights152 is forc ible to con clude that these rights ad dressed by the
treaty still sub sist as fun da men tal even in the event that they have not de -
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148  From the same sec ond in stance court ref er ences to the pro por tion al ity prin ci ple in
vary ing de grees of as sess ment with ac cep tance, 166/2003, 22/2002. In leg is la tion one finds 
ref er ences to pro por tion al ity and its di men sions on a (gen eral) norm on re stric tions, ar ti cle
8, Law of in ter nal se cu rity, 9/2002, a pos i tive as pect un der lined by Katchi, António,
Governo e Administração Pública de Macau, IPM, 2005, p. 111.

149  Ribeiro, Lino, Lições de Direito Administrativo, un pub lished, p. 125. One can add
that, for ex am ple in the Por tu guese case, the ex is tence of the pro por tion al ity prin ci ple
was al ready con sid ered even be fore it man aged to find an ex press space in the con sti tu -
tional text.

150  See Ribeiro, Lino, “A Lei Básica e os princípios conformadores da acção adminis-
trativa”, Boletim da Faculdade de Direito, 14, 2002, pp. 71-72.

151  Canas, Vitalino, The gen eral re gime, cit., Andrade, Vieira De, Direitos cit., Bacelar
Gouveia, Jorge, The fun da men tal rights, cit.

152  Hannum Hurst, Au ton omy, sov er eignty, and self-de ter mi na tion, rev. edi tion, UPP,
1996, p. 142 in ref er ence to the Hong Kong Joint Dec la ra tion cit ing ex plan a tory notes to
the in ter na tional treaty.



served such la bel in the Ba sic Law (or are ab sent from it). For ex am ple, the
rights of the praised re li gious con fes sions in ar ti cle 128, which in the Joint
Dec la ra tion finds shed in it fin ishes para graph of point V of the An nex I of
that in ter na tional treaty. The same goes to the prop erty right,153 ar ti cle 6 of the
Ba sic Law and its guar an tees, ar ti cle 103. Equally the In ter na tional cov e -
nants serve as a man da tory ref er ence for this. Other rights not only have to
be qual i fied as fun da men tal be cause fore seen in the Joint Dec la ra tion
—even if in other para graphs— and by its own na ture. And some more oth -
ers dis persed through out chap ters V and VI of the Ba sic Law.154

9. The prin ci ple of over tu re to ot her rights out si de the Ba sic Law

Given that the Macau Ba sic Law al ready pro vides for a char ter of fun da -
men tal rights and that, un doubt edly, es tab lishes other fun da men tal rights
out side chap ter III we may ask if it al lows for other rights, fun da men tal
ones that are es tab lished in in ter na tional norms and in or di nary leg is la tion.

At this light, what is the open ing scope of ar ti cle 41 stat ing that Macau
res i dents shall en joy the other rights and free doms safe guarded by the laws
of the SAR. Does this only mean that other rights are rec og nized al beit not
with a fun da men tal na ture, mean ing they are merely or di nary? Or, con sid -
er ing that is for mally in serted in the fun da men tal rights chap ter of a con sti -
tu tional law and uses a ter mi nol ogy akin of fun da men tal rights, such as
“free doms”, pre tends to open the door to the ex is tence of other fun da men -
tal rights be sides those al ready es tab lished in the Ba sic Law?155 We be lieve 
that the sec ond an swer —in spite of a not so crys tal word ing— should be
the cor rect one con sid er ing what was just said plus the an chor of the con ti -
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153  In this same sense, for ex am ple, Weyun, Xiao, “Conferência sobre a Lei Básica de
Macau”, APLBM, pp. 126 and 127.

154  Weyun, Xiao, Conferencia sobre a Lei Básica de Macau, APLBM, op. and loc cit.
Also in this sense the Court of Fi nal Ap peal of Macau, at de ci sion 22/2005 clar i fies that
there are more fun da men tal rights in the Ba sic Law, for ex am ple in ar ti cle 98, even if they
are not ex pressly branded as fun da men tal.

155  The case at stake is not, ev i dently, to pro mote to the fun da men tal cat e gory all and ev -
ery right es tab lished in in fra-con sti tu tional sources but only those that have an in trin sic
fundamentality, Miranda, Jorge & Medeiros, Rui, Constituição Portuguesa Anotada,
Coimbra Editora, 2005, I, p. 138.



nu ity prin ci ple; in a man ner some how sim i lar to the pre-ex ist ing tech nique
ap pli ca ble in Macau con sti tu tional or der be fore the hand over.156

As to fun da men tal rights with an in ter na tional law or i gin we do be lieve
that not only those cre ated by the in ter na tional in stru ments al luded to in ar -
ti cle 40 of the Macau Ba sic Law, are to be called into the in ner cir cle of the
fun da men tal be ing constituionalized ones,157 but also many more namely
em bod ied in the clas si cal hu man rights con ven tions158 even in the ab sence
of the in te gra tive bridge pro cess es tab lished in ar ti cle 40 of the Ba sic
Law.159

Con cern ing rights es tab lished in leg is la tion, one asks is the right to life –
ex pressly guar an teed in or di nary leg is la tion in Macau —e. g. Civil Code— a 
fun da men tal right or not?160 We be lieve that some rights es tab lished in or di -
nary leg is la tion are fun da men tal rights,161 such as the re ferred right to life.

As to the im por tance of these over ture clauses one must clar ify and con -
cur with crys tal words that

The pur pose of this clause open to the in cor po ra tion of atyp i cal fun da men tal
rights can not be —as was also the case with the clause re fer ring to
“extradocumentary” fun da men tal rights— solely to iden tify ma te ri ally the
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156  Ar ti cle 16, 1 of the Por tu guese Con sti tu tion, “The fun da men tal rights en shrined in
this Con sti tu tion shall not ex clude such other rights as may be laid down by law and in the
ap pli ca ble rules of in ter na tional law”. This type of clause is gain ing the fa vors of many con -
sti tu tions. For this Por tu guese (be fore also a Macanese one) con sti tu tional norm, see,
among oth ers, Gomes Canotilho & Vi tal Moreira, Constituição Anotada, 4th ed., Coimbra
Editora, 2007, pp. 364 ff (this is fol lowed by an other pil lar of the fun da men tal rights sys -
tem, ar ti cle 17, stat ing, that “the set of rules gov ern ing rights, free doms and guar an tees shall 
ap ply to those set out in Ti tle II and to fun da men tal rights of a anal o gous na ture”).

157  Young, Si mon, Fun da men tal rights, cit.
158  For ex am ple, Con ven tion on the Elim i na tion of All forms of Dis crim i na tion Against

Women, In ter na tional Con ven tion on the Elim i na tion of All Forms of Ra cial Dis crim i na -
tion, Con ven tion on the Rights of the Child, just to men tion some that are ap pli ca ble in
Macau and, as eas ily seen, norms of these con ven tions em body far more reach and im por -
tance than some norms of the ILO con ven tions from the stand of fun da men tal rights. Katchi
António, Governo e Administração Pública de Macau, IPM, 2005, con sid ers that the fun -
da men tal rights in a for mal sense are those es tab lished, namely, in the Ba sic Law, in the
Joint Dec la ra tion, in In ter na tional Cov e nants and in the ILO con ven tions, p. 94.

159  In this sense, Bacelar Gouveia, Jorge, The fun da men tal rights, cit., via the so-called
open clause for atyp i cal fun da men tal rights.

160  The past of Macau, along with the apex na ture of life, should pro vide us the an swer.
161  Bacelar Gouveia, Jorge, The fun da men tal rights, cit., con curs and con sid ers the prin -

ci ple en shrined in ar ti cle 41 one of the most sig nif i cant in the mat ter of fun da men tal right
but also warns that the rule is not en tirely un am big u ous.



men tioned rights, view ing them as mere fun da men tal rights in a ma te rial
sense and leav ing them to their sta tus as in ter na tional rights or le gal rights,
but not as constitutionalised rights in cor po rated into the BLM. Its pur pose is
quite dif fer ent since, should the constitutionalisation of said rights not take
ef fect by vir tue of that pro vi sion, then the pro vi sion would purely and sim -
ply be use less. It would only serve the pur pose of putt ing a la bel on the fun -
da men tal rights thus in cor po rated. And that is cer tainly not what is ex pected
of it: on the con trary, it is ex pected that the BLM, in case it has even tu ally
failed to de clare other equally rel e vant fun da men tal rights, takes this op por -
tu nity to reach to wards those other rights, en gen dered un der dif fer ent cir -
cum stances. In this man ner, un der the men tioned pro vi sion, such other
rights can ac quire the con sti tu tional value of the rights for mally en shrined in 
the BLM.162

In dis cuss ing the prin ci ple of non dis crim i na tion and the prin ci ple of
safe guard ing hu man dig nity we will claim at ten tion to dif fer ences be tween 
the Macau Ba sic Law and the Hong Kong coun ter part. This does not mean
that the above prin ci ples can not be ex tracted at all from the con sti tu tional
text in Hong Kong much less it pre sup poses a neg a tive judg ment to Hong
Kong prac tice vis-à-vis Macau. One thing is cer tain though, com pared to
Hong Kong one can find some rel e vant dif fer ences in the Ba sic law that
add to the level of Macau dis play.163 Macau has a more com pre hen sive list
of fun da men tal rights than Hong Kong. In some cases the words of the
Macau Ba sic Law re flect the par tic u lar char ac ter is tics of Macau. The re in -
force ment of fun da men tal rights list ing is one such ex am ple.164 
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162  Bacelar Gouveia, Jorge, The fun da men tal rights in Macau, cit.
163  James, Cot ton, for ex am ple, tell us about a “greater pre ci sion” on the norms concer-

ning the fun da men tal rights, in the Macau Ba sic Law, The retrocession of Macau and the
lim i ta tions of the Hong Kong Model, Pa cific Fo cus, vol. XV, 2, 2000, p. 50. It seems pos si -
ble to as sert that one good rea son that al lows to ex plain the en rich ment of the Macau Ba sic
Law vis-à-vis the Hong Kong one is, be sides a better con sti tu tional back ground pro vided
by the Por tu guese con sti tu tional norms, the fact that the Macau Ba sic Law was drafted and
en acted af ter the its Hong Kong sis ter thus al low ing to learn with the mis takes of this one
and per mit ting an evo lu tion in the con sti tu tional con struc tion of the nor ma tive texts as well
as pro vid ing an added level of trust in the way of leg is lat ing westernalized style. See also,
Ghai, Yash, The Ba sic Law of the Spe cial Ad min is tra tive Re gion of Macau: Some Re flec -
tions 2000, 49 ICLJ 183-184.

164  The MSAR “shall pro tect, ac cord ing to law, the in ter ests of res i dents of Por tu guese
de scent in Macau and shall re spect their cus toms and cul tural tra di tions”, or, “shall es tab -
lish con sul ta tive co-or di na tion or gani sa tions com posed of rep re sen ta tives from the gov ern -
ment, the em ploy ers’ or ga ni za tions and the em ploy ees’ or ga ni za tions”, are only two ex am -



A rather em blem atic and sig nif i cant dif fer ence moves within the sphere
of a transversal prin ci ple —of equal ity and non-dis crim i na tion. In truth,
whereas in Hong Kong the Ba sic Law states in ar ti cle 25 that All Hong
Kong res i dents shall be equal be fore the law, the cor re spon dent one of
Macau states the same prin ci ple, densifies it and en large it to cover the
non-dis crim i na tion clause stat ing that all Macau res i dents shall be equal
be fore the law, and shall be free from dis crim i na tion, ir re spec tive of their
na tion al ity de scent, race, sex, lan guage, re li gion, po lit i cal per sua sion or
ideo log i cal be lief, ed u ca tional level, eco nomic sta tus or so cial con di tions. 

An other cor ner stone of un ques tion able im por tance in de fin ing, in ter -
pret ing, ap ply ing and lim it ing re stric tions to the fun da men tal rights is the
fol low ing prin ci ple, the hu man dig nity of Macau res i dents shall be in vi o la -
ble,165 ar ti cle 30 con tin ues by say ing, hu mil i a tion, slan der and false ac cu -
sa tion against res i dents in any form shall be pro hib ited. Macau res i dents
shall en joy the right to per sonal rep u ta tion and the pri vacy of their pri vate
and fam ily life. 

This prin ci ple con sti tutes a stan dard of uni ver sal pro tec tion, a pre-con -
di tion and ba sis of the Re pub lic and the ba sis of con se cra tion of many fun -
da men tal rights en dow ing them with an in her ent personcentricity, among
other func tions.166 In an ex tremely brief and sim pli fied way one can re sort
to Giancarlo Rolla when he af firms that the nor ma tive value of the prin ci -
ple of hu man dig nity op er ates as an in ter pre ta tion clause, a qualificative
value of the con sti tu tional sys tem in a whole, as a cri te rion of bal anc ing
fun da men tal rights and other rel e vant con sti tu tional val ues.167
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ples, ar ti cles 42 and 115 or the rights to ha beas cor pus, and of pri vacy. For an ex ten sive
list ing Young, Si mon, Fun da men tal rights, cit. The au thor also pro vides a list of fun da men -
tal rights that are ad dressed in the Hong Kong Ba sic law but not in the Macau Ba sic Law. A
com par i son proves, any way, that the Macau case is far more com plete than the Hong Kong
one.

165  On this apex prin ci ple struc tur ing a fun da men tal rights sys tem (and the organizatory
one) it is not pos si ble to pro vide a com pre hen sive list of bib li og ra phy namely in the con ti -
nen tal le gal sys tems. Pe ter Haberle tells us that the hu man dig nity is a an thro po log i cal-cul -
tural prem ise of the Con sti tu tional State, El Estado constitucional, UNAM, 2003, p. 169,
“The con sti tu tional de moc racy is not con sid ered vi a ble id it does not adopt as per ma nent
cri te ria of guid ance the dig nity of the hu man per son…”, Diez-Picazo, Luis, Sistema de
derechos fundamentales, 2nd ,Thomson, 2005, p. 68.

166  Gomes Canotilho & Vi tal Moreira, Constituição Anotada, 4th ed., Coimbra Editora,
2007, pp. 198 ff.

167  El valor normativo del principio de la dignidad humana, pas sim.



VI. THE FUN DA MEN TAL RIGHTS JU DI CIAL ME CHA NISMS

OF PRO TEC TION – BET WEEN CON TI NUITY AND DIS CON TI NUITY

In gen eral, one can say that speak ing about fun da men tal rights guar an -
tees one should be able to iden ti fied all mech a nisms de vised to pro tec tion,
be it ju di cial or non ju di cial, but also as to reg i men gen eral sub stan tive
rules, such as rules on re stric tions, sus pen sion, to the depth of the con sti tu -
tion ally drawn norms of each and ev ery right, to the in ter na tional law av e -
nues of con nec tion, to the pop u lar iza tion of the rights,168 a sys tem of free
and in de pend ent law yers, a de jure and de facto in de pend ence of the ju di cial
sys tem and of the judges, among many other facts, ju rid i cal or po lit i cal.

One should men tion be fore in a very briefly man ner the non ju di cial
mech a nisms. The fol low ing lines de scribe a cou ple of the ex ist ing means
for re act ing in the event of any breach of rights by ad min is tra tive bod ies.

If sub jec tive rights or le gally pro tected in ter ests are dam aged by an ad -
min is tra tive act, a com plaint against it can be filed to those re spon si ble by
the in ter ested per son, re quest ing its re vo ca tion or mod i fi ca tion. An ad min -
is tra tive ap peal can be made against any ad min is tra tive act en gaged in by
or gans sub ject to the hi er ar chi cal pow ers of an other or gan. Note that ap -
peals can be made on the ba sis of il le gal ity, fail ure to ob serve the prin ci ples 
of equal ity, pro por tion al ity, jus tice, im par tial ity or in con ve nience of the
act, ac cord ing to the Code of Ad min is tra tive Pro ce dure. The pe ti tion right,
a fun da men tal right in it self rec og nized by the Ba sic Law (ar ti cle 50, 18
and 71, 6), serves to de fend rights by pe ti tion ing, in sev eral mo dal i ties, to
any po lit i cal body or pub lic au thor ity, in ac cor dance with Law 5/94/M. A
com plaint lodged with the Com mit tee Against Cor rup tion. Given its in ves -
ti ga tive pow ers in pro tect ing the rights, free doms, guar an tees and the le git -
i mate in ter ests of the res i dents, the CAC Com mis sioner acts as Macau’s
“Om buds man” to pro mote the pro tec tion of rights of in di vid u als as sur ing,
through in for mal means, jus tice, le gal ity and the ef fi ciency of the public
administration. 
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168  In Macau, this is sue has been putted in the po lit i cal agenda and has been prac ticed, for 
ex am ple, Ho Hau Wah, Ce, stated the ju rid i cal pub li ciz ing is in ti mately con nected with the
for ma tion of the spirit of Jus tice. That is why that the pub lic de part ments have been pro mot -
ing it Speech to the Leg is la tive As sem bly of 2001. Chou, Susana, For ward to Colectânea de 
Leis Regulamentadoras de Direitos Fundamentais, Assembleia Legislativa, said in pub li -
ciz ing the Law, the leg is la tor, in casu, the Leg is la tive As sem bly, pro motes not only its
knowl edge but as well as the concretization of one of the sides of a fun da men tal right en -
shrined in the su preme law of Macau, the ac cess to Law, ar ti cle 36.



In de sign ing the ju di cial ma chin ery for fun da men tal rights ap pli ca tion,
the prin ci ple of ef fec tive ju di cial pro tec tion — and its cor ol lar ies—169 is of
ut most im por tance in this field, and it was well dic tated be fore the trans fer
of sov er eignty and it seems to have sur vived rel a tively well, at least as for
ex am ple, to what con cerns the opin ion of the Sec ond In stance Court, in rul -
ing 166/2003, where it is stated, namely that it is not dif fi cult to see in ar ti -
cle 36 of the Ba sic Law the es tab lish ment of the prin ci ple of plen i tude on
the ju di cial guar an tee, and, it is es tab lished a gen eral prin ci ple of ef fec tive
ju di cial pro tec tion to safe guard all sub jec tive ju rid i cal po si tions as well as
a spe cial prin ci ple that guar an tees all the ac cess to the ad min is tra tive jus -
tice. It pro ceeds, by stat ing that it is ex pressly guar an teed the ac cess to
Law, the ac cess to courts and the ac cess to ju rid i cal in for ma tion.170

One can con clude for the ex is tence of a gen eral prin ci ple of ef fec tive ju -
di cial pro tec tion in para graph 1 of 36 whilst the sec ond para graph points to
a spe cific ef fec tive ju di cial pro tec tion in the field of ad min is tra tive jus -
tice,171 a field, need less to say, very prone to lit i ga tion on fun da men tal
rights. One should point that by ef fec tive ju di cial pro tec tion we do not re -
fer merely to the guar an tee pro claimed to al low the ac cess to the courts, it
must be an (po ten tial) ef fec tive pro tec tion pro vided by the courts thus in -
volv ing, namely an in trin sic con nec tion be tween sub stan tive rights and
pro ce dural, in stru men tal ones.172

As stated be fore, our parcours is to be done un der the fo cus of con ti nu -
ity and of au ton omy and it is at that light that most of the fol low ing should
be un der stood. In the prin ci ple of au ton omy one must bear in mind, for in -
stance, the non ap pli ca bil ity of Chi nese rules, of Chi nese tech niques and
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169  See a list ing in, Fix-Zamudio, Héctor, “Ef fec tive ness of Hu man Rights Pro tec tion In -
stru ments”, Mex i can Law Re view, 1, 2004, in which is pre sented sev eral prin ci ples or sub
prin ci ples that co op er ate in the aim of an ef fec tive pro tec tion of fun da men tal rights such as,
ac cess to Jus tice, the right to pro ce dural ac tion, due pro cess of law, com pe tent, in de pend ent 
and im par tial Judge or Court, sim ple and brief pro ce dure, rea son able term and un due de -
lays, com pli ance and en force ment of In ter na tional de ci sions about rights pro tec tion and
fun da men tal free doms.

170  It is true, how ever, that the Ba sic Law does not pro vide ex press in di ca tions on fun da -
men tal rights rem e dies. “While both the HKBL (Ar ti cle 35) and the MBL (Ar ti cle 36) pro -
tect the res i dents’ right to ju di cial rem e dies, it is rather odd that both doc u ments are si lent as 
to rem e dies avail able where there has been a breach of a fun da men tal right”, Young, Si -
mon, Fun da men tal rights, cit.

171  Ribeiro, Lino, “A justiça administrativa no contexto da Lei Básica da RAEM”,
Boletim da faculdade de Direito, 13, 2002, p. 225.

172  Cfr. Namely, Gomes Canotilho & Vi tal Moreira, Constituição, cit., p. 416.



ide ol ogy in the fun da men tal rights fields namely in ad ju di cat ing cases, as
seen be fore. The con ti nu ity light house im plies that one has to re sort to the
anal y sis of what was pre vi ously in force, its scope, its id io syn crasy, its cor -
re la tion within the sys tem —pro ce dural ver sus sub stan tive.

It is de pos ited how ever in the courts the ul ti mate and per haps the no blest 
func tion of de fend ing the fun da men tal rights es pe cially when other mech a -
nisms failed or are sim ply in suf fi cient. A fun da men tal right is af ter all a
right and it will have no less pro tec tion than those nor mal or di nary rights
such as, for ex am ple, the nor mal ma chin ery es tab lished in a Civil Pro ce -
dure Code.

With the con ti nu ity light one can find a rup ture with the pre vi ous sys tem 
con cern ing the ju di cial mech a nisms pro tect ing fun da men tal rights.173

Among that small army of pro ce dural in sti tutes one had the amparo and, 
op er at ing in di rectly but ef fec tively, the con sti tu tion al ity ap peal. How ever,
the year 2000 re vealed it self, as the annus horribilus for and from the
courts com pe tences on both fields. In fact, with a few and short rul ings,174

the Court of Fi nal Ap peal in the af ter math of the trans fer drew a deadly
blow to both in sti tu tions. It was the un der stand ing of the court that nei ther
the amparo nor the com pat i bil ity of norms with the con sti tu tional or der
could be ex er cised —in this last sit u a tion one even had the case in which a
given norm was al leg edly both in vi o la tion of the pre vi ous con sti tu tion and 
the pres ent one, as in the 1/2000! 

One must con sider that the Court of Fi nal Ap peal drew a blow to its
man da tory role of safe guard ing the con sti tu tion al ity prin ci ple —and to the
ef fec tive ju di cial pro tec tion as well. It was the un der stand ing of the court
that the com pat i bil ity of norms with the con sti tu tional or der could not be
ad ju di cated. The com mands ex posed be fore, namely in ar ti cles 11 and 145
of the Ba sic Law on the su prem acy of the Ba sic Law over any or di nary
norm surely plus the prin ci ples of jus tice and of the ef fec tive pro tec tion
pro claimed in ar ti cle 36 of the Ba sic Law de manded a dif fer ent at ti tude
—one that could eas ily be reached in Hong Kong— even in the ab sence of
a branded and ex pressly es tab lished ju di cial pro ce dure.175 Be sides, as
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173  See, for the sys tem be fore the trans fer of sov er eignty, Car di nal, Paulo, Os direitos
fundamentais em Macau, cit., pp. 38 ff.

174  Ba si cally, 8/2000, 4/2000, for the con sti tu tion ally re view and 1/2000, 2/2000, for the
amparo.

175  Vitalino Canas states, “On the con trary, in the con text of the Ba sic Law, there is no
pos si bil ity of ju di cial re view of the con sti tu tion al ity by a Con sti tu tional Court. But we may



stated in ar ti cle 83 of the Ba sic Law the courts shall be sub or di nated to
noth ing but law, well the first law is the Ba sic one. On the other hand, one
should bear in mind a cru cial prin ci ple ap pli ca ble in the Macau le gal
sys tem and en shrined in ar ti cle 7 of the Civil Pro ce dure Code stat ing
that, in the ab sence of ad e quate pro ce dural ma chin ery the judge shall
de ter mine the prac tice of the nec es sary acts that are more ad e quate to the
goal of the pro cess.

On the amparo ap peal one need not to un der line its rep u ta tion world -
wide as well as its ex pan sive move to new le gal sys tems.176 “We can de -
clare, with out any ex ag ger a tion, that the amparo in its sev eral mo dal i ties
and des ig na tions… pres ents it self as a con trib ute to the hu man rights pro -
ce dural law… of the same mag ni tude as the ha beas cor pus, the con sti tu -
tional courts and the om buds man”.177

On ad ju di cat ing the amparo ap peals, the Court dem on strated it lends
more weight to formalistic as pects —the re vo ca tion of the Law where the
amparo was in serted— than to con sti tu tional prin ci ples such as the con ti -
nu ity one, the pro hi bi tion of re ces sion, and of the ef fec tive pro tec tion, as
well as other el e ments as the func tional na ture of the amparo norm, the na -
ture of fun da men tal right of the amparo, and the ex is tence of spe cific scope 
amparo ap peals in Macau. On the other hand, it seems, from the subtext
that the court mis tak enly took the amparo as a mech a nism of ju di cial re -
view, in the sense of a pro ce dure en vis aged to at tack norms. It is clear that
that’s not the amparo phi los o phy, par tic u larly in Macau. As Jorge Miranda
clearly af firms, “on the light of the Joint Dec la ra tion the in sti tu tion sub sists 
in the Macau le gal sys tem”.178
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con sider whether MSAR or di nary courts can, un der BLM, Ar ti cle 143 and 11, 2nd para -
graph, re fuse the ap pli ca tion of rules in con flict with that same BLM. It is rel e vant to un der -
line that in Hong Kong, in spite of the Eng lish tra di tion of the Par lia ment sov er eignty, and
the law sov er eignty, and of the im pos si bil ity of the courts to re view the con sti tu tion al ity of
laws, there is a doc trinal and ju ris pru den tial open ing to the pos si bil ity for the courts not to
ap ply rules in the grounds of  ‘breach of the Ba sic Law’, very much in line with north Amer -
i can tra di tion of Marbury vs. Mad i son”, The gen eral re gime, cit. Also our Os direitos
fundamentais, cit., pp. 62 and 63.

176  See, for all, Fix-Zamudio, Héctor & Ferrer Mac-Gregor, Edu ar do  (eds.),  El derecho
de amparo en el mundo,  Porruá-UNAM, 2006.

177  Fix-Zamudio, Héctor, “Amparo y tutela”, in Ensayos sobre el derecho de amparo, 3a. 
ed., México, Porrúa-UNAM, 2003, p. 696.

178  Man ual de Direito Constitucional, Coimbra Editora, 2001, VI, p. 56. We also af -
firmed the sur vival of the amparo as tech ni cally sus tain able, in spite of a in memorian facto



One of the most sig nif i cant com po nent of the Macau’s le gal sys tem in -
di vid u al ity, in other words, a com po nent of the “sec ond sys tem” was thus
in a very sim ple man ner putted over board, at least in the eyes of some
courts. 

In this sense we af firm the rup ture, both in the amparo —al though not
to tally as to be seen— and in the con sti tu tion al ity ap peal.

It seems rel e vant to bring in here some gen eral con sid er ations on the
amparo and its im pact on con sti tu tion al ity and on fun da men tal rights.

The con sti tu tional com plaint (Ar ti cle 93 Sec tion 1 Sub sec tion 4 of the Ba sic
Law): it turns the Fed eral Con sti tu tional Court into a “cit i zens’ court”. The
ac cess granted by the Fed eral Con sti tu tional Court to ev ery one… has pro -
foundly in creased the aware ness of the cit i zens of the role of the Court
vis-à-vis pub lic au thor ity...179 

Or, in the Latin Amer i can model of con sti tu tional jus tice it takes pre em -
i nence the amparo as a priv i leged mech a nism of ju di cial guar an tee of con -
sti tu tional rights.180 In South Ko rea, it is well un der lined the im por tance of
the con sti tu tional pe ti tion (an amparo model) in strength en ing the fun da -
men tal rights, curv ing abuses of pub lic pow ers and ful fill ing the ef fec tive
im ple men ta tion of the fun da men tal rights.181
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sit u a tion, “La institución del recurso de amparo de los derechos fundamentales y la
juslusofonía – los casos de Macau y Cabo Verde”, El derecho de amparo en el mundo, pp.
891 ff., and “O amparo macaense de direitos fundamentais vis-a-vis as decisões judiciais”,
in O Direito de Amparo em Macau e em Direito Comparado, Macau Law Jour nal, spe cial
is sue, 1999, pp. 353 ff. As did Armando Isaac, in, for ex am ple, Do amparo da continuidade
(constitucional) à continuidade do recurso de amparo em Macau.

179  Häberle, Pe ter, “El recurso de amparo en el sistema germano-fed eral de jurisdicción
constitucional”, Macau Law Jour nal, spe cial is sue on Amparo, p. 182.

180  See, for ex am ple, Fix-Zamudio, Héctor, “El juicio de amparo mexicano. Su
proyección en Latinoamérica y en los instrumentos internacionales”, in Ensayos sobre el
derecho de amparo, 3a. ed., Mex ico, Porrúa-UNAM, 2003, pp. 847 ff., Carmona Tinoco,
Jorge Ulises, “Do mes tic and In ter na tional Ju di cial Pro tec tion of Fun da men tal Rights: a
Latin Amer i can Com par a tive Per spec tive”, pa per de liv ered at In ter na tional Con fer ence
One Coun try, Two Sys tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7
Feb ru ary, 2007.

181  Kyong-Whan, Ahn, “The Con sti tu tional Court and Le gal Changes in Ko rea: Post
1987 De vel op ment”, Derecho comparado Asia-México. Culturas y Sistemas Jurídicos
Comparados, Serna de la Garza, José María (ed.), UNAM, 2007, pp. 59 ff.



One is not un aware of the move ments to re vise the amparo but, in no
place known, the aim is its erad i ca tion of the le gal sys tem, solely its ad just -
ment namely to the de mands due to its ex treme pop u lar ity.182

The prin ci ple of ef fec tive pro tec tion is of ut most im por tance in this
field, and it was well dic tated be fore the trans fer of sov er eignty and it
seems to have sur vived rel a tively well, at least as for ex am ple, what con -
cerns the opin ion of the Sec ond In stance Court, in rul ing 166/2003, where
it is stated, namely that it is not dif fi cult to see in ar ti cle 36 of the Ba sic Law 
the es tab lish ment of the prin ci ple of plen i tude on the ju di cial guar an tee,
and, it is es tab lished a gen eral prin ci ple of ef fec tive ju di cial pro tec tion to
safe guard all sub jec tive ju rid i cal po si tions as well as a spe cial prin ci ple
that guar an tees all the ac cess to the ad min is tra tive jus tice. It pro ceeds, by
stat ing that it is ex pressly guar an teed the ac cess to Law, the ac cess to courts 
and the ac cess to ju rid i cal in for ma tion. This is what one can la bel as a
friendly fun da men tal rights rul ing in the well known sense used by, for ex -
am ple, Gomes Canotilho. 

1. The con ti nuity

The ha beas cor pus, Ar ti cle 28 (2) of the Ba sic Law guar an tees that no
one shall be sub jected to ar bi trary or un law ful ar rest, de ten tion or im pris -
on ment and as sures, in the event of ar bi trary or un law ful ar rest, de ten tion
or im pris on ment, the right to ap ply to the court for the is su ance of a writ of
ha beas cor pus. 

In the field of ad min is tra tive law one finds con ti nu ity also, for in stance,
ar ti cle 100, 1, a) of the Ad min is tra tive Pro cess Code, whereby any per son
that has a fun da men tal right that was vi o lated or fear that his right will be
vi o lated can ad dress the court to or der the pub lic au thor i ties to adopt a
given ac tion or stop adopt ing a given ac tion in or der to as sure the ex er cise
of the right at stake.

Sig nif i cantly there are in force unlabelled/clan des tine amparo ap peals.
In the laws reg u lat ing the fun da men tal rights of as sem bly and dem on stra -
tion (Law 2/93) and that on data pro tec tion (Law 8/2005), es tab lish re in -
forced ju di cial mech a nisms of pro tec tion of those fun da men tal rights that
are shaped in the amparo model as eas ily seen both from its nor ma tive text
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182  For ex am ple, for the span ish case, Pérez Tremps, Pablo (coord.), La reforma del
recurso de amparo, Tirant lo Blanch, 2004.



and from the pre pa ra tory works.183 In this last case for ex am ple, the com pe -
tence is given to the Court of Fi nal Ap peal, its re stricted to the is sue of vi o -
la tion of a fun da men tal right, ur gent and per saltum and the above men -
tioned doc trine of ar ti cle 7 of the Civil Pro ce dure Code is ap pli ca ble.184

The Civil Code in vis i ble mech a nism. It is known that the Civil Code of
Macau con tains a para chart of fun da men tal rights.185 In it many rights are
es tab lished, be yond the nor mal bound aries of clas si cal per son al ity rights
thus be ing si mul ta neously fun da men tal and per son al ity rights. Ar ti cle 67
pre scribes that ev ery one has the right to be pro tected and to de mand for the
nec es sary ad e quate mea sures to be taken in or der to stop the men ace on his
rights as well as pre ven tive mea sures. Since, as seen, at least sev eral of
those rights of the para chart are fun da men tal ones con se quently this ju di -
cial pro cess is also a fun da men tal rights one.186

2. The de fi cit

In a con clu sion fash ion, one may af ter this al ready long voy age, af firm
that there is a def i cit to the con ti nu ity prin ci ple with the erad i ca tion of the
amparo and of the con sti tu tional re view. Not a to tal dis con ti nu ity how ever.

There is also a def i cit to the rich cat a logue of fun da men tal rights in the
sense that the broad scope of enun ci a tion of fun da men tal rights is not cor -
re sponded in the same mea sure to the ju di cial mech a nisms avail able. How -
ever, the ju di cial mech a nisms in force are more and better than a prima fa -
cie anal y sis could pre sup pose, namely by the ex is tence of the clan des tine
amparo ap peals and the ob li ga tion of courts to not al low nor ma tive vi o la -
tions of the Ba sic Law.

One won ders also if we can ask for bor row ing to the Macau SAR of the
PRC re al ity, and bear ing in con sid er ation namely the idea of tran si tion,
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183  Re spec tively, Parecer no. 1/93, CACDLG, and Parecer 3/II/2005, 3 Com mit tee, stat -
ing that the com mit tee feels that in fun da men tal rights should be cre ated rules that pro vide
re in forced pro tec tion. For fur ther elab o ra tion see our Os direitos fundamentais, cit.

184  On this see also Ferreira, Cristina, “The Europeanization of Law”, plac ing the
inominated amparo in the con text of an in sti tute cre ated in that law “to guar an tee ef fec tive
ju di cial pro tec tion”, pa per de liv ered at In ter na tional Con fer ence One Coun try, Two sys -
tems, Three Le gal Or ders - Per spec tives of Evo lu tion, Macau, 5-7 Feb ru ary, 2007.

185  See, Mota Pinto, Paulo, Os direitos de personalidade do Código Civil de Macau,
BFD, 8, 1999, and our Os direitos fundamentais cit, pp. 42 ff.

186  On this, Car di nal, Paulo, O amparao macaense, cit., pp.388-389, Mota Pinto, Paulo,
Os direitos de personalidade do Código Civil de Macau, BFD, 8, 1999.



prin ci ple of con ti nu ity, the broad au ton omy, the for mal timeline and guar -
an tees of the Joint Dec la ra tion, “the sec ond sys tem” in the “one coun try,
two sys tems” prin ci ple, the top i cal idea of Pe ter Häberle187 of Time and
con sti tu tional cul ture — a di men sion of the gen er a tion se quence of cit i zens 
in the con sti tu tional state. We could in tro duce here a (small) chal lenge:
why not (re)cre ate the gen eral amparo ap peal —thus con sol i dat ing the ac -
cess to jus tice and the right to a pro ce dural ac tion—188 and ini ti ate a friend -
lier, and with open ness, con sti tu tional re view thus con trib ut ing to the con -
sol i da tion of a Rechtsregion, in a sim i lar sense of a Rechtsstaat.
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187  Chet Tremmel, Joerg (ed.), “A con sti tu tional law for fu ture gen er a tions – the ‘other’
form of so cial con tract: the gen er a tion con tract”, in Hand book of Intergenerational Jus tice
EE, 2006, p. 223.

188  Di men sions of ex treme rel e vance as pointed by Fix-Zamudio, Héctor, “Ef fec tive ness 
of Hu man Rights Pro tec tion In stru ments”, Mex i can Law Re view, 2004, p. 1.


