
IS IT POS SI BLE TO SPEAK ABOUT THE PAR TIC U LAR
STRAT EGY OF THE IN TER PRE TA TION

OF THE CON STI TU TION?

Egi di jus JARAŠIÛNAS*

I. Con sti tu tional con trol is im pos si ble with out in ter pre ta tion of the con sti -
tu tion. That’s way it’s im por tant to an a lyze con sti tu tional court point of
view to the con sti tu tion. This ar ti cle an a lyzes ac tiv ity of the Con sti tu tional
Court of the Re pub lic of Lith u a nia in ter pret ing the Con sti tu tion of the Re -
pub lic of Lith u a nia. Lith u a nia is one of Mid dle East Eu ro pean coun tries
that by the end of XX cen tury freed from com mu nism and in 2004 be came
the mem ber of the Eu ro pean Un ion. In my opin ion, for eign read ers should
be in ter ested even in small coun tries con sti tu tional ex pe ri ence. 

The Con sti tu tional Court must in ter pret both the dis puted act and the
Con sti tu tion, which for the laws is the stan dard to be fol lowed. The aim of
our re search here is to ana lyse prob lems of in ter pre ta tions of the Con sti tu -
tion and laws.

Of ten the re search ers in the field of law in ter pre ta tion try to an swer the
same ques tions. How to elu ci date the con tent of an act? Which method to
ap ply? What is pe cu liar about in ter pre ta tions of these laws? Is it pos si ble
to speak about the strat egy of the in ter pre ta tion of the Con sti tu tion? As a
rule one sticks to this type of or der when it co mes to is sues of in ter pre ta -
tion: firstly, the spe cial fea tures of the Con sti tu tion as an ob ject of in ter -
pre ta tion are dis cussed, then one takes up the meth ods of in ter pre ta tion of
the con sti tu tion and ul ti mately the is sues of lim its for the in ter pre ta tion are
tack led.

How ever, we will not fol low this pat tern. In a nut shell, we are in ter ested
in only one is sue: Does one type of rules ap ply in the in ter pre ta tion of both
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the Con sti tu tion and laws? In other words, we are in ter ested not only in
the o ret i cal par a digms, but also in the way cho sen by the Con sti tu tional
Court of the Re pub lic of Lith u a nia in car ry ing out his du ties in the sphere
of con sti tu tional jus tice.

What place does the Con sti tu tion and law oc cupy in the le gal sys tem? Is
this place sig nif i cant in the in ter pre ta tion of reg u la tion of le gal acts? May
be all le gal pro vi sions have to be in ter preted ac cord ing to iden ti cal rules
de spite dif fer ent im por tance and place in the le gal hi er ar chy of these pro vi -
sions? It seems ap pro pri ate to state that views to this prob lem are di ver -
gent. Some au thors claim there are no what so ever dif fer ences in the meth -
ods for in ter pre ta tion of the Con sti tu tion and laws. Oth ers be lieve that a
spe cial in ter pre ta tion of the Con sti tu tion hinges upon an ex cep tional place
of this act.

We have to start with the Con sti tu tion. In the 21st cen tury no body dares
to doubt the normativity of the Con sti tu tion. Of ten the con sti tu tion is de -
fined as a law hav ing the high est power, which sets pro vi sions for the most
im por tant re la tions in the so ci ety and which is adopted and amended by
spe cial pro ce dure. Some times schol ars add to that def i ni tion of the Con sti -
tu tion that it is the most vi tal source of na tional law, the foun da tion of the
le gal sys tem, a di rectly ap pli ca ble co her ent act or an act hav ing the most
generally stated legal regulation.

It is pos si ble to dis cern two dis tinct con cepts of the Con sti tu tion in spite
of many sim i lar i ties of var i ous de grees be tween sim i lar def i ni tions of the
con sti tu tion. The dif fer ences of these con cepts stem from the un der stand -
ing of the im por tance of the Con sti tu tion and its place in the legal system.

The emer gence of the first con cept is re lated with the Con sti tu tions of
the “first” gen er a tion. These Con sti tu tions fo cused on the es tab lish ment
of state pow ers and the com pe ten cies of state in sti tu tions. In es sence such a 
Con sti tu tion was a “scheme” or “plan for ad min is tra tion”.1 This type of a Con -
sti tu tion sets up the main pro ce dures for the life of the state and leaves an is -
sue of in di vid ual rights and du ties in part un at tended. At the time of emer -
gence of this con cept the stat u tory acts as main sources of law have been
widely re garded as the fun da men tal in stru ment of le gal reg u la tion. Nat u -
rally, the ap proach was moulded that the Con sti tu tion was the law of the
high est power. This law reg u lates fun da men tal ques tions (and also has all
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the other afore men tioned fea tures) and though it is the most im por tant or the
first, this law is only one of the laws of the coun try. This law be longs to
the high est layer in the hi er ar chy of le gal acts. This layer of the laws is like
a fam ily which is made up of reg u lar, or ganic or con sti tu tional laws. The
Con sti tu tion as the main law is spe cial be cause of the high est le gal power,
con tent (foun da tion of le gal sta tus of an in di vid ual and of state pow ers),
pro ce dure of adop tion and amend ment, et cet era.

This is the con cept of the Con sti tu tion as the first stat ute and the Con sti -
tu tion as the main stat ute. In other words, the Con sti tu tion is like any other
stat ute, only hav ing higher power and big ger le gal importance.

Within this le gal tra di tion of un der stand ing the Con sti tu tion the stat ute
is of ten de scribed as a le gal act passed ac cord ing to the pro ce dure set by the 
law maker. The stat ute ex presses the will of the na tion, pos sesses the high -
est power in the le gal sys tem and reg u lates the most im por tant as pects of
so ci ety. The es sen tial char ac ter is tic of this def i ni tion of the Con sti tu tion
and the stat utes is that the acts of the fam ily of stat utes are held to be orig i -
nal and all the rest of the acts must be cre ated ac cord ing to the laws and
they may not con tra dict them. It means that these acts must be sec ond ary in
the hi er ar chy. Thus all le gal life focuses on the statutes according to this
concept.

One char ac ter is tic of the con cept of a stat ute is that a stat ute can not be
in con sis tent with the Con sti tu tion. How ever, this fea ture is not too much
out stand ing amongst the other features.

There should be no se ri ous prob lems in the in ter pre ta tion of the Con sti -
tu tion if one sticks to this def i ni tion of the con sti tu tion and stat utes. Tra di -
tional stan dards of stat u tory in ter pre ta tion are vir tu ally suf fi cient. The
same rules ap ply in the ex pla na tion of the Con sti tu tion and stat utes like -
wise. In a nut shell: we need not to dis cuss the pe cu liar i ties of in ter pre ta tion 
of the Con sti tu tion or stat utes. Rather than that, we have to keep an eye on
the is sues of le gal in ter pre ta tion. First of all our mat ter of in ter est is an ap -
pli ca tion of var i ous meth ods of in ter pre ta tion: gram mat i cal, log i cal, sys -
tem atic or te le o log i cal. If any in ter pre ta tion dif fi cul ties are ever found,
most probably their cause would be due to a very broad character of con sti -
tu tional norms. 

II. How ever, we may look at the Con sti tu tion from an other per spec tive.
This trans for ma tion of the per spec tive is stip u lated by two sets of cir cum -
stances. The first one is the sub stan tial model of the Con sti tu tion, which at -
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tempts to es tab lish not only the fun da men tals of the scheme of state pow ers 

and their func tions, but also the prin ci ples of a just so ci ety2 and the le gal
sta tus of the in di vid ual. The sustan tial Con sti tu tion is a le gal act of very
dif fer ent sort even though this Con sti tu tion is still be ing called the main
stat ute. In other words, this con cept is one of the con sti tu tion lifted above
the nu mer ous fam ily of stat utes. This Con sti tu tion is dif fer ent from the
bulk of or di nary or spe cial stat utes ac cord ing to a num ber of cri te ria. Fol -
low ing this con cept, the stat ute and the Con sti tu tion be long to very dif fer -
ent lay ers of law. The sep a ra tion line be tween the Con sti tu tion and stat utes
is sim i lar to the dif fer ence be tween stat utes and substatutory acts. The lat -
ter are adopted in or der to en sure prac ti cal ap pli ca tion of the stat utes which
are be ing de tailed and re fined in substatutory acts. If we stick to this con -
cept of the Con sti tu tion, we then should aban don sev eral com monly used
and seem ingly un change able state ments. These state ments are the high est
le gal power of the statute, the original character of the statute, the statute as
undisputed expression of the nation’s will.

Now we pro ceed to ana lyse an ap proach to the Con sti tu tion as the act of
a very dif fer ent na ture than the stat utes. What is the ra tio nale be hind this
view?

First of all the Con sti tu tion is an act of the found ing power. The cre ator
of the Con sti tu tion is not the leg is la tive power which is lim ited by con sti tu -
tional con straints, but the found ing power. The found ing power is the only
power of sov er eign na ture. This act stems from the con sen sus of the na tion
ex pressed in a var ied man ner. The rest of the acts, in clud ing stat utes, are of
es sen tially dif fer ent or i gin be cause they are made by the power established 
by the Constitution.

The sec ond as pect of the is sue con cerns the orig i nal sta tus of an act.
Such an act is made only by the found ing power. There may not be a Con -
sti tu tion and a stat ute, both of which would be pri mary. Oth er wise the
high est place of the con sti tu tion would be come mean ing less. Or it would
mean that the Con sti tu tion reg u lates one set of re la tions and the stat utes
reg u late quite a dif fer ent set of re la tion ship. If so, how can we com pare the
con for mity of the norms reg u lat ing dif fer ent re la tions with each other? If
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the Con sti tu tional Court fol lowed such a con cept of the stat ute where the
stat ute is held to be an orig i nal le gal act, there would be no es cape in each
ju di cial case than the fol low ing: The stat ute does not con tra dict the Con sti -
tu tion since the stat ute reg u lates dif fer ent as pects of life than the pro vi sions 
of the con sti tu tion. The con cept of the stat ute where it is held to be an orig i -
nal le gal act is in con sis tent with the doc trine of con sti tu tional jus tice. The
ac tiv ity of the Con sti tu tional Court which is the pro tec tor of the Con sti tu -
tion absolutely denies any deliberations about the statute as an original act
of law.

The third as pect of the is sue is that the Con sti tu tion, be ing an orig i nal
act within the le gal sys tem, sets the foun da tional lim its for a pos si ble le gal
reg u la tion. There are no le gal re la tions which could not be de fined by con -
sti tu tional norms en trench ing the fun da men tals as re gards as so ci a tions of
in di vid u als, re la tions be tween the so ci ety and the state. The cen tre of le gal
life is the Con sti tu tion. Not un til the launch ing of the con sti tu tional jus tice
the stat utes lost their piv otal im por tance within the sys tem of sources of
law. The ac tiv ity of the Con sti tu tional Court when the court as sesses the
con sti tu tion al ity of the stat utes is cru cial in point ing out that the stat ute is
far from be ing an orig i nal act of law. The law maker may act only within
the com pe tence lim its drawn by the constitution and according to the
established constitutional imperatives.

Thus, the con sti tu tion is an orig i nal law and en joys su prem acy both in
power and in con tent. This le gal act es tab lishes not only the struc ture of the 
state pow ers, their com pe tence, mu tual re la tion ship, the le gal foun da tions
of the in di vid ual, but also the di rec tion and con tent of the law mak ing pro -
cess. The lat ter cir cum stance is un der lined in many of the rul ings of the
Con sti tu tional Court of the Republic of Lithuania. 

The Con sti tu tion is sig nif i cant be cause:

1. The duty of the law maker to adopt a cer tain stat ute (e. g. on im ple -
men ta tion of the con sti tu tional rights of in di vid ual, on se cur ing the
in de pend ence of courts) of ten em a nates from the con sti tu tion; 

2. When the law maker adopts the afore men tioned type of stat utes, the
con sti tu tion is a bind ing force in this re spect. It means that the law -
maker has to act ac cord ing to the con sti tu tional prin ci ples and norms
and to en sure that the im ple men ta tion of hu man rights be prac ti cal;
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3. The im por tance and place of var i ous sources of law hinges upon the
Con sti tu tion

Fourthly, it is note wor thy that the Con sti tu tion fea tures the high est level 
of le gal den sity within it self. It means con sti tu tional pro vi sions carry the
big gest bur den of nor ma tive na ture. The con sti tu tional prin ci ples are un der 
ut most pres sure in this re spect be cause it is from these cor ner stones that the 
whole net work of le gal struc tures is made up.

The con sti tu tional prin ci ples are stip u lated by each other, one prin ci ples al -
lows to mould on the sec ond one be cause the Con sti tu tion is an in te gral act
(para graph 1 of ar ti cle 6). The sys tem of con sti tu tional prin ci ples is a unique
“web” in which a va ri ety of el e ments are in ter twined with com plex ties of

de ter mi na tive and coordinative char ac ter.3

Thus in some cases there are sev eral prin ci ples de rived from one prin ci -
ple. Then from these prin ci ples other new prin ci ples are be ing formed and
so on. Some times a prin ci ple is coined from a few or even many con sti tu -
tional pro vi sions. How ever the con tent of the prin ci ple has to be in ves ti -
gated thor oughly. The in ves ti ga tion rests with all the in ter pret ers of the
Con sti tu tion but pri or ity here is del e gated to the Con sti tu tional Court. It is
in the rul ings of the Con sti tu tional Court that moral, po lit i cal cat e go ries or
philo soph i cal, le gal doc trines are be ing trans formed into a prin ci ple pos -
sess ing a cer tain le gal ca pac ity. Dur ing the in ter pre ta tion of the Con sti tu -
tion the Con sti tu tional Court in es sence cre ates an ap pli ca ble norm and es -
tab lishes its bound aries. There fore, the in ter pre ta tion of con sti tu tional
prin ci ples pres ents us with abun dant dif fi cul ties. Some times one hears the
crit i cism con cern ing the ac tiv ity of the Con sti tu tional Court in the for mu -
la tion of the con sti tu tional prin ci ples (le gal nov el ties). It is said that con sti -
tu tional con trol is like pure art be cause one can not find in the le gal text a
pre sum ably ex ist ing prin ci ple which is to be for mu lated. But these ar gu -
ments might be ac cept able only in case if the no tion “law” is shrunk to
some prim i tive le gal text. How ever, we should not for get that the con sti tu -
tion is un der stood not so nar row-mindedly in mod ern times. The con tent of 
the Con sti tu tion is not only some pro vi sions em bod ied in the text, but also
prin ci ples. The prin ci ples both in clearly ex pressed form and de rived from
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the whole bulk of constitutional regulation and the meaning of the  Con sti -
tu tion which, in turn, is an act linking and directing a law. In the system of
constitutional regulation the principle bears the main, but never a  sec ond -
ary role.

Fifth. The Con sti tu tion is a place to search for the ideal of both con tent
and form of law. “Of ten three-parted struc ture of le gal norm (‘hy poth e sis’,
‘dis po si tion’, ‘sanc tion’) is taken as an ideal” in most of the text books on

the ory of law.4 In ad di tion it is stated that in the le gal texts one could hardly 
find such a rule which would be ab so lutely ad e quate to the three-part struc -
ture. That is why some au thors ei ther lessen the num ber of the le gal norm’s
el e ments or try to look for these el e ments in the other fields of law. 

Ac cord ing to the “clas si cal” doc trine most of the con sti tu tional pro vi -
sions are not le gal norms. There fore this doc trine judges the con sti tu tional
law se verely. In other words, the Con sti tu tion does not live up to the plen i -
tude and as a field of law does not match the pre-set scheme. Or, to put it
more pre cisely, the Con sti tu tion “is not re ally true law” if we keep in mind
its im por tance as solely a pro gram or an act of social solidarity.

How ever, the Con sti tu tion is the right place to look for the mea sure of
le gal ity. It is a sole mea sure of le gal ity. With all of my re spect for the Civil
Code, Crim i nal Code or any other code, the la bour, fi nance or other stat -
utes I must ad mit that they be long to a mere de riv a tive law. The de riv a tive
law is ver i fied by its con sti tu tion al ity. If this state ment is cor rect, the clas -
si cal out look of the struc ture of le gal norm be comes clear only in the Con -
sti tu tion. In ad di tion, the struc ture of a norm has to be char ac ter is tic of all
fields of law and to the norms of all lev els of law. Even in re spect to the
norm’s struc ture, there should not ex ist any le gal norms lack ing all-suf fi -
ciency. The con sti tu tional pro vi sions al low to draw a con clu sion about two 
nec es sary el e ments within the con sti tu tional norm. These el e ments cor re -
spond re spec tively to what is called a “found ing” el e ment, i. e. the part es -
tab lish ing, set ting, fix ing some thing, and what is called a pro tec tive el e -
ment, i. e. a pos si bil ity of le gal de fence. The es sence of each and ev ery
reg u la tion is to set some thing and to pro tect that set ting (sanc tion as a le gal
re sult is a mere de riv a tive mat ter). This re port is not in tended to de fine
com pre hen sively the parts of a le gal norm’s struc ture. How ever, one can
make a ten ta tive state ment that there are no con sti tu tional pro vi sions which 
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would be un im por tant from the le gal point of view, not reg u lat ing or/and
un pro tected by le gal de fence. Of course, this ought to be a case in all fields
of law. 

I can draw an other con clu sion that is grounded on the char ac ter is tics of
mod ern sub stan tive Con sti tu tion. The con sti tu tional ju ris pru dence in Lith -
u a nia re flects a grad u ally emerg ing no tion of “Con sti tu tion-centric” le gal
sys tem. This no tion em ploys ad mit tance that the Con sti tu tion oc cu pies a
cor ner stone place of all le gal life, that law-mak ing and law prac tice stay on
the roads of con sti tu tional prin ci ples and norms and all fields of law do not
con tra dict the Con sti tu tion both in con tent and form. Such a sys tem is
strictly hi er ar chi cal. On the top we find the Con sti tu tion as orig i nal and the
high est pos i tive law. I should point out one more thing. If we ad mit that all
sys tem of the na tional law is founded on the Con sti tu tion, it be comes un -
avoid able to get rid of the use of the no tion “gen eral prin ci ples of law”. The 
no tion of  “Con sti tu tion-centric” le gal sys tem stip u lates that a gen eral prin -
ci ple may sur vive fur ther on only if it turns into a con sti tu tional one. In
other words the con sti tu tional sys tem is able to absorb the gen eral prin ci -
ples of law and make them relevant to the top-high regulatory mechanism.

As you may judge from what is said above, the le gal sys tem and all
spheres of le gal reg u la tion ex pe ri ence the con sti tu tional in flu ence. Whereas
the stat ute has merely lim ited im por tance in the le gal sys tem (of ten the stat -
ute is vi tal in a cer tain field or subfield of law). I want to stress that some -
times in the con text of gen eral le gal reg u la tion the stat ute is granted an -
other mean ing than one ini tially thought of by the law mak ers.

Of course, the stat ute is an im por tant source of law. The stat ute plays a
spe cial role of the most im por tant le gal act which im ple ments the foun da -
tions laid down in the con sti tu tion. This role is sig nif i cant. The rea son for
its sig nif i cance is that the stat ute helps to guar an tee the con sti tu tional or -
der. We should not be afraid of the con sti tu tional in flu ence on the law mak -
ing pro cess when is sues of eco nomic, so cial or ad min is tra tive back ground
are be ing constitutionalised. Re gard less of who is the act ing agent,
whether the par lia ment or the gov ern ment, law mak ing is not a “free hands” 
pol icy, but rather the im ple men ta tion of a pol icy ac cord ing to the con di -
tions set by the Con sti tu tion. The mat ters of gen eral con cern are be ing
dealt with strictly by the lim its of em pow er ing of the state power in sti tu -
tions. This is the sense of the constitutionalism as the doctrine of power
boundaries.
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III. Is the lat ter no tion of the Con sti tu tion en shrined in the ju ris pru dence
of the Con sti tu tional Court of the Re pub lic of Lith u a nia? My an swer is
pos i tive. New traits of the Con sti tu tion are re vealed in the rul ings of the
Con sti tu tional Court. In con nec tion with this I want to point pout one par a -
dox. In its rul ings the Con sti tu tional Court has for ti fied the no tion of 
“Con sti tu tion-centric” le gal sys tem and stressed pri or ity of the Con sti tu -
tion in the le gal sys tem how ever even un til the end of the year 2000 the
Court also used to name the stat ute as an orig i nal act of law. In sev eral rul -
ings of the Con sti tu tional Court we find such state ments:

A law is an orig i nal le gal act adopted in the pro ce dure pre scribed by the
Con sti tu tion of the Re pub lic of Lith u a nia and the Stat ute of the Seimas
which ex presses the leg is la tor’s will and which has the su preme le gal power. 
There fore, a law can be amended or its va lid ity can be nul li fied only upon
the adop tion of an other law or rec og ni tion of it as con tra dic tory to the Con -
sti tu tion by the Con sti tu tional Court. All other le gal acts must be adopted
con form ing to laws and may not con tra dict them, i. e. must be ex ec u tive.5 

In the sys tem of the sources of law of a coun try, law is a pri mary le gal act hav -
ing the su preme le gal force. This force is based on that in the law, adopted by
the leg is la tor authorised by the peo ple—the Seimas, the will of the peo ple on
main prob lems of so cial life is ex pressed. Rules of gen eral char ac ter are es tab -
lished in norms of laws, and they can be particularised, as well as the pro ce -
dure of their ex e cu tion can be reg u lated in ex ec u tive le gal acts.6

It seems we en coun ter a strange sit u a tion. The very in sti tu tion which
func tions and car ries out its ac tiv ity by de mol ish ing the no tion of a stat ute
as an orig i nal act stresses in its rul ings the sta tus of a stat ute as the high est
power source of law. Such a po si tion may be ex plained in a ra tio nal sim ple
fash ion. The po si tion has been moulded in the course of the com par i son
be tween the stat utes and substatutory acts. It is in the back ground of this
com par i son that the em pha sis on the orig i nal ity as pect of the stat ute is de -
rived from. Of course, the Con sti tu tional Court does not for get to note that
the statute may not contradict the Constitution.
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How ever, now the no tion of the Con sti tu tion as an orig i nal law is also
coined grad u ally and in ten tion ally in the con sti tu tional ju ris pru dence.
While in the rul ings of the Con sti tu tional Court the power and sig nif i cance
of a stat ute is fur ther up held we ob serve slow de ple tion of cases where the
stat ute is men tioned as an orig i nal act. In the 25 mai 2004 rul ing the Con sti -

tu tional Court formuled the con sti tu tional con cept of the Con sti tu tion:

The Con sti tu tion as a le gal act is ex pressed in a cer tain tex tual form, and has
cer tain ver bal ex pres sion. How ever, since it is im pos si ble to treat law solely
as a text in which expressis verbis cer tain le gal pro vi sions and rules of be -
hav iour are set forth, thus, also, it is im pos si ble to treat the Con sti tu tion as a
le gal re al ity solely in its tex tual form. The Con sti tu tion may not be un der -
stood only as an ag gre gate of ex plicit pro vi sions. The Con sti tu tion shall be
an in te gral and di rectly ap pli ca ble act (para graph 1 of ar ti cle 6 of the Con sti -
tu tion). The na ture of the Con sti tu tion as the act of the su preme le gal power
it self, and the idea of the con sti tu tion al ity im ply that the Con sti tu tion may
not have and has no gaps, so there may not be and there is no such le gal reg u -
la tion es tab lished in le gal acts of lower power which may not be as sessed in
re spect of its com pli ance with the Con sti tu tion. The Con sti tu tion as a le gal
re al ity is com prised of var i ous pro vi sions, the con sti tu tional norms and the
con sti tu tional prin ci ples, which are di rectly con sol i dated in var i ous for mu -
la tions of the Con sti tu tion or de rived from them. Some con sti tu tional prin ci -
ples are en trenched in con sti tu tional norms for mu lated expressis verbis, oth -
ers, al though not en trenched therein expressis verbis, are re flected in them
and are de rived from the con sti tu tional norms, as well as from other con sti -
tu tional prin ci ples re flected in these norms, from the en tirety of the con sti tu -
tional le gal reg u la tion, from the mean ing of the Con sti tu tion as the act which 
con sol i dates and pro tects the sys tem of ma jor val ues of the state com mu nity, 
the civil Na tion, and which pro vides the guide lines for the en tire le gal sys -
tem. There may not ex ist and there is no con tra dic tion be tween the con sti tu -
tional prin ci ples and the con sti tu tional norms —all the con sti tu tional norms
and con sti tu tional prin ci ples form a har mo ni ous sys tem—. It is the con sti tu -
tional prin ci ples that or gan ise all the pro vi sions of the Con sti tu tion into a
har mo ni ous en tirety, and thus do not per mit the ex is tence in the Con sti tu tion 
of in ter nal con tra dic tions or such an in ter pre ta tion thereof which dis torts
and de nies the es sence of any pro vi sion of the Con sti tu tion, or any value en -
trenched in and pro tected by the Con sti tu tion. The con sti tu tional prin ci ples
re veal not only the let ter, but also the spirit of the Con sti tu tion —the val ues
and ob jec tives en trenched in the Con sti tu tion by the Na tion which chose
cer tain tex tual form and ver bal ex pres sion of its pro vi sions, which de fined
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cer tain norms of the Con sti tu tion, and which ex plic itly or im plic itly es tab -
lished cer tain con sti tu tional le gal reg u la tion—. Thus, there may not ex ist
and there is no con tra dic tion not only be tween the con sti tu tional prin ci ples
and the con sti tu tional norms, but also be tween the spirit of the Con sti tu tion
and the let ter of the Con sti tu tion: the let ter of the Con sti tu tion may not be in -
ter preted or ap plied in a man ner which de nies the spirit of the Con sti tu tion,
which may be un der stood only when per ceiv ing the con sti tu tional le gal reg -
u la tion as an en tirety and only upon the eval u a tion of the pur pose of the
Con sti tu tion as a so cial agree ment and an act of the su preme le gal power.
The spirit of the Con sti tu tion is ex pressed by the en tirety of the con sti tu -
tional le gal reg u la tion, all its pro vi sions —both the norms of the Con sti tu -
tion di rectly set forth in the text of the Con sti tu tion, and the prin ci ples of the
Con sti tu tion, in clud ing those that orig i nate from the en tirety of the con sti tu -
tional le gal reg u la tion and the mean ing of the Con sti tu tion as an act which
con sol i dates and pro tects the sys tem of ma jor val ues of the Na tion, and
which pro vides the guide lines for the whole le gal sys tem...7

IV. Thus, do the view to the place, sig nif i cance and role of the Con sti tu -
tion in the le gal sys tem and the traits of the con sti tu tion as an orig i nal act de -
ter mine a spe cial, con sti tu tional in ter pre ta tion? I have al ready men tioned
two dif fer ent po si tions on the in ter pre ta tion of the Con sti tu tion and a stat ute.

The prob lems of the in ter pre ta tion may be ana lysed from var i ous as -
pects. That is a mat ter of choice of the in ter pre ta tive the ory as well. “In the
cur rent le gal writ ings three the o ries of the in ter pre ta tion are coun ter-po si -
tioned: cog ni tive (or ‘formalist’) the ory, sceptical (or ‘re al is tic’) the ory

and the com pound the ory (in ter me di ate be tween two first the o ries)”.8 In
this case we ought to make clear what is more im por tant. Whether the in -
ten tions of the cre ators of the text of the Con sti tu tion or com pre hen sion of
the in ter preter of the Con sti tu tion, whether orig i nal rea son ing of the Con -
sti tu tion or the influence of changes in the background of the Constitution.

An other as pect is the bound aries of free dom of the con sti tu tional in ter -

pre ta tion.9 Is the con sti tu tional in ter pre ta tion only a me chan i cal se quence
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of log i cal op er a tions char ac ter ised by a strictly es tab lished or der or is it a
cre ative pro cess? Of ten one hears the ar gu ments that on the whole it is im -
pos si ble to draw a clear-cut line be tween the con sti tu tional in ter pre ta tion
and a cre ative pro cess since each and ev ery in ter pre ta tion is a le gal cre ative 
pro cess. There fore the is sue of cre ativ ity in the con sti tu tional in ter pre ta -
tion is of no less im por tance. Also I must note that cre ative work and ar bi -
trari ness are not syn onyms. In the con sti tu tional in ter pre ta tion one should
be guided by the def i ni tion of the Con sti tu tion as a har mo ni ous sys tem of
le gal pro vi sions and prin ci ples. Also one should ap ply in ter pre ta tive meth -
ods ap pro pri ately and form a co her ent con sti tu tional ju ris pru dence. In
other words, it means that while giv ing the con tent and sense to con sti tu -
tional pro vi sions and prin ci ples, the con sti tu tional court is bound by the
Con sti tu tion which is an act for ti fy ing the united and comprehensive
system of the norms and principles. It is bound by the re spec tive in ter pre ta -
tion in its earlier jurisprudence as well.

One more way to ex plore the is sue in ques tion is to ana lyse the choice of
meth ods of con sti tu tional in ter pre ta tion. Do the same meth ods ap ply in the
in ter pre ta tion of the stat utes and the Con sti tu tion? The Con sti tu tional
Court it self has been form ing the doc trine of the us age of meth ods to in ter -
pret both the act by which the dis puted act is ver i fied and the dis puted act

it self.
In one rul ing the Court made a gen eral state ment con cern ing the in ter -

pre ta tion of the con tent of le gal pro vi sions.

As a rule, when the con tent of le gal norms is re vealed, it is not enough to ap -
ply only the lin guis tic method of con struc tion. Var i ous meth ods of con struc -
tion of law are known in the le gal the ory, i. e. lin guis tic, sys tem atic, his tor i -
cal, com par a tive, etc. It is pos si ble to re veal the mean ing of in di vid ual
no tions used in the law by elu ci dat ing the pur pose of the law, the na ture and
scope of the re la tions reg u lated by it, the pe cu liar i ties of the reg u la tion, etc.
It is pos si ble to do so by ap ply ing var i ous meth ods of con struc tion of the
law, and sys tem atic among them, as ev ery le gal norm is a con stit u ent part of
an in te gral le gal act (in this case that of the law) and is linked with the other
norms of this le gal act.10
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In an other case the Court made the state ment con cern ing the in ter pre ta -
tion of a stat ute. In the rul ing of 25 sep tem ber 1996 we find the fol low ing
ar gu ment:

the pro vi sion “by the de ci sion of the gov ern ment” of para graph 1 of ar ti cle 6
of the Law on Land leaves a pos si bil ity to in ter pret its con tent in du bi ous
man ner, as well as to vaguely con ceive the lim its of le gal reg u la tion. How -
ever, the in ter pre ta tion of le gal no tions must be not only lit eral but also log i -
cal and sys temic. Such in ter pre ta tion meth ods of the no tion “by the de ci sion
of the gov ern ment” leaves no grounds to as sert that para graph 1 of ar ti cle
6 of the Law on Land per mits the gov ern ment to in ter fere with the com pe -
tence of lo cal gov ern ments’ ac tiv i ties that are es tab lished by laws in the
sphere of the pos ses sion of the trans ferred State land.11

Yet in the third case the Con sti tu tional Court laid its po si tion on the
meth ods of in ter pre ta tion for the pro vi sions of the Con sti tu tion:

Con sti tu tional norms reg u lat ing dif fer ent as pects of gov ern ment for ma tion as
well as in ter re la tions of the Seimas, the pres i dent of the Re pub lic and the gov -
ern ment have been es tab lished in more than one chap ter or part of the Con sti tu -
tion. The Con sti tu tion is an in te gral act, there fore in this par tic u lar case the pri -
or ity should be given to sys tem atic in ter pre ta tion. While in ter pret ing the con tent 
of the norm of para graph 4 of ar ti cle 92 of the Con sti tu tion, the pur pose of adop -
tion of the said norm should be taken into con sid er ation... How ever, in ter pret ing 
the norms of ar ti cles 80 and 82 and para graph 4 of ar ti cle 92 of the Con sti tu -
tion, the Con sti tu tional Court draws a con clu sion that the pow ers of the gov ern -
ment should be re turned to the pres i dent of the Re pub lic on the same day when
he be gins to ex er cise his du ties. This in ter pre ta tion is based on the fact that the
Con sti tu tion does not pro vide for any other time pe riod.12

I want to stress that in many rul ings of the Con sti tu tional Court we can
find ar gu ments of a sim i lar sort. They prove to us that the Con sti tu tional
Court is ba si cally con sis tent in the ap pli ca tion of the same doc trine of the
us age of in ter pre ta tion meth ods in its ef forts to in ter pret both the Con sti tu -
tion and statutory norms.
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V. It seems that we might hold that the Con sti tu tion is in ter preted us ing
the same meth ods as are used when in ter pret ing other le gal acts. Or that the
Con sti tu tion’s in ter pre ta tion is only a lit tle dif fer ent. Ac cord ing to Yann
Aguila, the dif fer ences in the in ter pre ta tion of the Con sti tu tion and or di -
nary le gal acts is de ter mined by the place of the Con sti tu tion in the hi er ar -
chy of le gal norms and “struc tural ob scu rity” of the Con sti tu tion.13 We
tend to think that it would be more ap pro pri ate to stress the sig nif i cance of
the Con sti tu tion as a spe cially tuned mech a nism of le gal norms and prin ci -
ples which di rects the whole le gal sys tem and has an orig i nal char ac ter.
The dif fer ences be tween the in ter pre ta tions of the Con sti tu tion and the
stat ute are found in the ju ris pru dence of the Con sti tu tional Court. Namely,
they hinge upon the notion of the Constitution as a special part of law.

Is it pos si ble to speak about the par tic u lar strat egy of the in ter pre ta tion
of the Con sti tu tion? Be fore mov ing fur ther, I want to note an es sen tial dif -
fer ence in the in ter preter’s ap proach to the Con sti tu tion and the dis puted
stat ute. 

The Con sti tu tion is an act which all other acts must com ply with. This
com pli ance is equal to rec og ni tion of le gal ity. From the point of view of
the es tab lished le gal sys tem, the Con sti tu tion may be treated only as per -
fect law. Cer tainly, the Con sti tu tion is not per fect law on the whole, but it is 
such only from the point of view of the le gal sys tem based on the Con sti tu -
tion it self. If we see the Con sti tu tion in some other light it loses both the
sta tus of mea sure ment for le gal ity and that of the le gal junc tion of the whole
le gal sys tem.

Surely, a true Con sti tu tion is nei ther per fect nor ideal. The au thors of ten
state that

as a rule the ul ti mate edi tion of many con sti tu tions rep re sents more or less of
a com pro mise be tween po lit i cal forces be hind the con sti tu tional draft... It
nat u rally means a sit u a tion when in di vid ual as pects of le gal reg u la tion in
cer tain cases are passed over in si lence or they are worded in such a form that 
al lows to draw broad in fer ences.14
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Af ter all, in the con sti tu tional text as in any other le gal text there might
be gaps, in con sis ten cies and incoherent legal regulation.

How ever, the Con sti tu tional Court treats the Con sti tu tion as the foun da -
tion of the whole le gal sys tem. In its ju ris pru dence the Con sti tu tional Court 
smoothes down the in co her ence of le gal reg u la tion and ad justs con sti tu -
tional prin ci ples and norms. In other words, in the pro cess of the con sti tu tional 
in ter pre ta tion a spe cial task is as signed to con sti tu tional jus tice, i. e. to pro -
vide a def i ni tion of well-com posed reg u la tion of the Con sti tu tion. 

Ac cord ing to the doc trine of the Con sti tu tional Court, the Con sti tu tion
rep re sents a mea sure and stan dard of le gal ity. An “ideal” no tion of the Con -
sti tu tion is be ing coined in the rul ings of the Con sti tu tional Court. The Con sti -
tu tion, which is a prod uct of hu man art, a com pro mise with pos si ble in con -

sis ten cies, vague spots, is gain ing shape of law par ex cel lence thanks to the 
con sti tu tional ju ris pru dence. Of course, such per fec tion of the Con sti tu tion 
is rather rel a tive since such eval u a tion stems only from the point of view of
the sys tem of le gal reg u la tion based on the Con sti tu tion.

The stand point to the stat ute is com pletely dif fer ent. Any stat ute is
judged as it stands. Or, to put it more pre cisely, a stat ute is judged as it is un -
der stood by the Court. It does not mat ter whether the stat ute is in com pre -
hen si ble, vague, in con sis tent from the stand point of its in ner or der, hav ing
gaps, i. e. the spec trum of judge ments is very wide. How ever, the Con sti tu -
tion must al ways be looked at as a well-com posed and pur pose ful sys tem.
What is im por tant is the Court’s com pe tence to in ter pret it. The op po site
stand point would be un think able in the light of the “Con sti tu tion-centric”
le gal sys tem. The Con sti tu tional Court does not smooth down the mis -
shapen and in co her ent stat utes in the course of their in ter pre ta tion, but
rather it must ex pose and eval u ate their in con sis ten cies in each in di vid ual
case.

An other trait of con sti tu tional in ter pre ta tion is re lated with the char ac ter 
of the Con sti tu tion as the act of the high est level of le gal den sity (i. e. the
high est nor ma tive load). 

Of ten one points out that while in ter pret ing an act of such char ac ter, the
Con sti tu tional Court ought to be very cre ative. I dis agree be cause the Court
may not act with less cre ativ ity in re spect to in ter pre ta tion of le gal acts
other than the Con sti tu tion. The fea ture of cre ativ ity sim ply means that law 
can not be in ter preted in a rou tine way and that the clar i fi ca tion of le gal reg -
u la tion is al ways an in ten sive search. Be cause of more gen eral out look of
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the con sti tu tional pro vi sions it takes more ef forts to in ter pret them than
in the case of the act of par tic u lar reg u la tion.

The spe cific char ac ter of the Con sti tu tion as the le gal act with the big -
gest nor ma tive den sity is re flected not so much by the cre ativ ity of the in -
ter pre ta tion than by the fact that one of ten has to plunge into a whole chain
of in ter pre ta tions, when one prin ci ple gives rise to an other prin ci ple, the
lat ter, in ad di tion, gives rise to still an other prin ci ple, etc. Fre quently
the in ter pre ta tion of the sys tem of con sti tu tional reg u la tion or some el e -
ments of this sys tem re quire to for mu late a prin ci ple or even a con sti tu -
tional in sti tu tion. So we must speak not so much about cre ativ ity of the
con sti tu tional in ter pre ta tion but about a mul ti stage in ter pre ta tion, an in ter -
twined web of in ter pre ta tions, and se quences of in ter pre ta tions. These
traits are re flected in the ju ris pru dence of many con sti tu tional courts. In -
stead of lim it ing their in ter pre ta tion by the state ments di rectly laid down in
the con sti tu tional texts, the con sti tu tional courts use cre ative in ter pre ta tion
which has the pur pose to ex pand es tab lished prin ci ples (this is es pe cially
true con cern ing fun da men tal rights and free doms). The courts un der stand
that all their might is con cealed in the in ter pre ta tion which in turn de ter -
mines the suc cess of the ju di cial work in gen eral.

Cre ative in ter pre ta tion of the Con sti tu tion is in alien able from one more
trait of con sti tu tional in ter pre ta tion. The Con sti tu tion is con stantly en -
riched, its reg u la tions are elab o rated by the in ter pre ta tions of the Con sti tu -
tional Court. The stat ute is not in ter preted in this fash ion. The Con sti tu tional
Court does not strive to sub sti tute the law maker, the Court may rule only
on the com pli ance of the act with the Con sti tu tion. This is de ter mined by a
dif fer ent char ac ter of the stat ute as an act of lo cal reg u la tion from the Con -
sti tu tion as an act in flu enc ing the whole le gal act. For ex am ple, ar ti cle 18
of the Con sti tu tion of the Re pub lic of Lith u a nia de clares that hu man rights
and free doms are in born. This pro vi sion is a di rect foun da tion on which the 
Con sti tu tional Court con stantly sup ple ments the cat a logue of con sti tu -
tional rights and un der lines nov el ties of the fun da men tal rights’ sys tem.
We may use the ju ris pru dence of the Con sti tu tional Court in the in ter pre ta -
tion of the prin ci ple of the state un der the rule of law as an ex am ple of the
con stant elab o ra tion of con sti tu tional reg u la tion. The po si tion of the Con -
sti tu tional Court is re flected in many rul ings in which var i ous el e ments of
the prin ci ple of the state un der the rule of law are ex posed. The Con sti tu -
tional Court stated:
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In the Pre am ble of the Con sti tu tion a strife for an open, just, and har mo ni ous
civil so ci ety and law-gov erned state is es tab lished. It needs to be noted that
the con sti tu tional prin ci ple of the state un der the rule of law is a uni ver sal
one upon which the whole Lith u a nian le gal sys tem as well as the Con sti tu -
tion of the Re pub lic of Lith u a nia it self are based and that the con tent of the
prin ci ple of the state un der the rule of law re veals it self in var i ous pro vi sions
of the Con sti tu tion and is to be con strued in sep a ra bly from the strife for an
open, just, and har mo ni ous civil so ci ety and law-gov erned state pro mul -
gated in the Pre am ble of the Con sti tu tion. Along with the other re quire -
ments, the prin ci ple of the state un der the rule of law en shrined in the Con sti -
tu tion also pre-sup poses the fact that hu man rights and free doms must be
en sured, that all state in sti tu tions ex er cis ing state power, as well as other
state in sti tu tions, must act on the grounds of law and in com pli ance with law, 
that the Con sti tu tion has the su preme ju rid i cal power and that the laws, gov -
ern ment res o lu tions and other le gal acts must be in con for mity with the Con -
sti tu tion.15

The Con sti tu tional Court has ex posed var i ous el e ments of the state un -
der the rule of law: the re quire ments for the sys tem of le gal reg u la tion (for
ex am ple, the no tion of prin ci ple pro hib it ing ret ro ac tive ef fect of laws es -
tab lished in 15 july 1994 rul ing and later rul ings of the Con sti tu tional
Court), due le gal pro cess, guar an tees for human rights and freedoms, legal
security, etc. Thus in the jurisprudence of the Court one notices the
unfolding of various aspects of the principle of the state under the rule of
law, which means that the Court is moulding ever more comprehensive and 
rich notion of this principle. 

One must re late the pos si bil ity of le gal complementation of the con sti tu -
tion with the no tion of the Con sti tu tion as the high est part of law which is
open and con stantly ap pended. In ter pret ing the con sti tu tional prin ci ples
and norms, the con sti tu tional courts of ten base them selves on the for eign
le gal doctrine and jurisprudence. 

In ter pre ta tion of stat utes is more sim ple if com pared with the Con sti tu -
tion.

VI. Sum ming up what has been said, the fol low ing con clu sions can be
drawn:
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1. In the le gal sys tem the char ac ter, place and sig nif i cance of the Con sti -
tu tion and the stat ute as types of le gal acts are to be held the cir cum -
stances which de ter mine cer tain pe cu liar i ties of con sti tu tional and
stat u tory in ter pre ta tion.

2. The Con sti tu tion is the most sig nif i cant part of  “Con sti tu tion-
centric” le gal sys tem and the only orig i nal law adopted by the found -
ing power. This law sets the fun da men tals for le gal reg u la tion. The
great est normativity po ten tial is char ac ter is tic of its norms and prin ci -
ples. It is the only act in the le gal sys tem le gal ity of which may not be
dis puted. The stat ute is an act of law mak ing which is adopted in the
pro ce dure pre scribed by law and an act which reg u lates truly im por -
tant re la tions. This reg u la tion must com ply with the con sti tu tional
pro vi sions and prin ci ples be cause stat u tory reg u la tion is the clos est
one to con sti tu tional reg u la tion. The stat ute is not to be held an orig i -
nal act of law.

3. The spe cific char ac ter of in ter pre ta tion of the Con sti tu tion as an act of 
stan dard to mea sure the le gal ity of stat utes or substatutory acts is re -
vealed not as much by the meth ods of in ter pre ta tion as by unique
point of view to this act.

 4. As a mea sure for le gal ity, the Con sti tu tion may be in ter preted treat -
ing it solely as a well-com posed sys tem of prin ci ples and norms. i. e.
as law par exellence. When the Con sti tu tional Court sees the need it
smoothes down fac tual short com ings of this le gal act. The Con sti tu -
tional Court al ways in ter prets the Con sti tu tion as an ideal law from
the stand point of the na tional le gal sys tem. This means a par tic u lar
strat egy of the in ter pre ta tion of the Con sti tu tion. The stat ute which is
to be ver i fied is as sessed with re spect to the com pli ance of its reg u la -
tion with the Con sti tu tion and with re spect to all its le gally sig nif i cant 
as pects.

5. It should be noted that the mis sion of con sti tu tional in ter pre ta tion
which be longs to the Con sti tu tional Court can be suc cess ful only
when the meth ods of in ter pre ta tion are used cre atively. The multi-
stage na ture, in ter twined web of in ter pre ta tions, the whole se quences
of in ter pre ta tions are pe cu liar to the in ter pre ta tion of the Con sti tu -
tion.

6. In its ac tiv ity ex pos ing the con tent and sense of con sti tu tional pro vi -
sions and prin ci ples, the Con sti tu tional Court is bound by the no tion
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of the Con sti tu tion as a well-com posed, united act and its own ear lier
ju ris pru dence on the re spec tive is sues of con sti tu tional reg u la tion.

7. The Con sti tu tion is un der stood as an open le gal sys tem ap pended by
con sti tu tional ju ris pru dence on a reg u lar ba sis. 
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