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I. HIS TO RI CAL IN TRO DUC TION

The first do cu men ted fe de ral system ca me in to being among the an cient
Israe li te tri bes over 3,000 years ago. Of si mi lar an ti quity we re the con fe -
de ra tions of the Be douin tri bes and the Na ti ve con fe de ra cies in North
Ame ri ca. The early lea gues of He lle nic city-sta tes in Gree ce and Asia
Mi nor we re de sig ned to ag gre ga te com mu nal de mo cra cies to fos ter tra -
de, po li ti cal do mi na tion and mi li tary de fen ce. The Ro man Re pu blic es ta -
blis hed asy mme tri cal arran ge ments whe reby Ro me be ca me the fe de ra le
po wer and wea ker ci ties we re at ta ched to it as fe de ral part ners. Even the
first Isla mic sta te foun ded by the Prop het in Me di na can be per cei ved as
a fe de ra tion of in de pen dent com mu ni ties. The me die val pe riod saw
self-go ver ning ci ties in what is now nort hern Italy and Ger many, and
can tons in Swit zer land lin ked in loo se con fe de ra tions for tra de and de -
fen ce pur po ses. The Swiss Con fe de ra tion es ta blis hed in 1291 las ted des -
pi te so me dis rup tions un til 1847. In the la te six teenth cen tury an in de -
pen dent con fe d e ra tion, the Uni ted Pro vin ces of the Net her lands, was
es ta blis hed du ring a re volt against Spain. Both the Swiss and Net her -
lands con fe de ra tions we re af fec ted by the Re for ma tion which shar pe ned

* Pro fe sor de De re cho Pú bli co en la Uni ver si dad de Ha no ver, Ale ma nia.

229

http://www.juridicas.unam.mx/


in ter nal dis pu tes. This pe riod al so saw the first wri ting on ex pli citly fe de -
ral theory, exem pli fied by the Po li ti ca Met ho di ce Di ges ta of Althu sius
and sub se quently by the ef forts of Ger man theo rists, abo ve all the phi lo -
sop her G. W. Leib niz, to pro vi de a groun ding for a de cen tra li sed Holy
Ro man Empi re. 

Since the peace of Westphalia in 1648, the Dukes and rul ers of the
mem ber states of the Ger man Em pire en joyed full sov er eignty, and their
re la tion ship to the Em peror be came ques tio n able. Sev eral of the Brit ish
set tle ments in North Amer ica, par tic u larly in New Eng land, were based
on fed eral ar range ments grow ing out of Re formed Prot es tant ism. Follo-
wing the Amer i can Rev o lu tion the newly in de pend ent states es tab lished
a con fed er a tion in 1781. Its de fi cien cies, how ever, led to its trans for ma -
tion in 1789, fol low ing the Phil a del phia Con ven tion of 1787, into the
first mod ern fed er a tion. Swit zer land, af ter a brief civil war, trans formed
its con fed er a tion into a fed er a tion in 1848. Can ada be came the third
mod ern fed er a tion in 1867. Ger many fol lowed as the fourth ex am ple in
1871. Not long af ter, in 1901, Aus tra lia be came a full-fledged fed er a tion. 
In ad di tion, dur ing the lat ter part of the nine teenth cen tury and the early
twen ti eth cen tury a num ber of Latin Amer i can re pub lics adopted fed eral
struc tures in im i ta tion of the U.S. fed er a tion.

The sec ond half of the twen ti eth cen tury has seen a pro lif er a tion of
fed er a tions as well as other fed eral forms to unite multi-eth nic com mu ni -
ties in for mer co lo nial ar eas and in Eu rope. New fed er a tions or quasi-fe-
derations were founded in Asia, for ex am ple, in Indochina (1945), Bur-
ma (1948), In dia (1950), Pa ki stan (1956), Ma laya (1948 and 1957) and
then Ma lay sia (1963); in the Mid dle East, e. g. in the United Arab
Emirates (1971); in Af rica, e. g. Libya (1951), Ethi o pia (1952), Rho de sia 
and Nyasaland (1953), Ni ge ria (1954), Mali (1959), the Congo (1960),
Cam er oon (1961), and Como ros (1978); and in the Ca rib bean, e. g. the
West In dies (1958). Among the fed er a tions founded or re stored in cen -
tral and east ern Eu rope were those of Aus tria (1945), Yu go sla via (1946), 
Ger many (1949) and for mer Czecho slo va kia (1970). In South Amer ica,
Brazil (1946), Ven e zuela (1947) and Ar gen tina (1949) adopted new fed -
eral con sti tu tions.

Be tween 1960 and the late 1980s, how ever, it be came in creas ingly
clear that fed eral sys tems were not the pan a cea that many had imag ined
them to be. Many of the post-war fed eral ex per i ments ex pe ri enced dif fi -
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cul ties and a num ber of them were tem po rarily sus pended or aban doned
out right. These ex pe ri ences sug gested that, even when un der taken with
the best of mo tives there are lim its to the ap pro pri ate ness of fed eral so lu -
tions or par tic u lar fed eral forms in cer tain cir cum stances. De spite these
dif fi cul ties there has been a re vival of in ter est in fed eral po lit i cal so lu -
tions in the 1990s. Bel gium (1993), South Af rica (1996) and Spain
(which as a re sult of the op er a tion of the 1978 con sti tu tion has in prac -
tice be come a fed er a tion in all but name) have been mov ing to wards new 
fed eral or quasi -fed eral forms. In It aly too there has been pres sure for the 
adop tion of a fed eral sys tem. In the United King dom the so called “de vo -
lu tion pro cess” has taken place and cre ated more au ton omy for Scot land, 
Wales and North ern Ire land. Prog ress to wards greater in te gra tion in what 
has be come the Eu ro pean Un ion has also height ened in ter est in fed eral
ideas. Po lit i cal lead ers, lead ing in tel lec tu als and even some jour nal ists
in creas ingly re fer to fed er al ism as a lib er at ing and pos i tive form of po lit -
i cal or gani sa tion.

A dis tinc tive fea ture about the cur rent pop u lar ity of fed er al ism in the 
world is that the ap pli ca tion of the fed eral idea has taken a great va ri ety 
of forms. The de grees of cen tra li sa tion or de cen trali sa tion dif fer across
fed er a tions as do their fi nan cial ar range ments, the char ac ter of their
fed eral leg is la tive and ex ec u tive in sti tu tions, in sti tu tional ar range ments 
for facilitating in ter gov ern men tal re la tions, ju di cial ar range ments for
um pir ing in ter nal con flicts, and pro ce dures for con sti tu tional amend -
ment. Among in ter est ing re cent de vel op ments has been the ac cep tance in 
an in creas ing num ber of asym met ri cal re la tion ships of mem ber units to
fed er a tions or to su pra na tional or gani sa tions. Ex am ples in prac tice in -
clude Bel gium, Ma lay sia, Rus sia, Spain and, fol low ing the Maastricht
Treaty, the Eu ro pean Un ion. An other has been the trend for fed er a tions 
them selves to be come con stit u ent mem bers of even wider fed er a tions
or su pra na tional or gani sa tions. Ex am ples are Ger many, Bel gium and
now Aus tria within the Eu ro pean Un ion. It is also worth not ing that the
three mem bers of the North Amer i can Free Trade Agree ment (NAFTA),
Can ada, the USA and Mex ico are each themselves fed er a tions. Thus
there has been an emerg ing trend to wards three or even four (not just
two) lev els of fed eral or gani sa tion to rec on cile su pra na tional, na tional,
re gional and lo cal im pulses in or der to maxi mise the reali sa tion of cit i -
zen pref er ences.
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II. THE NO TION OF FE DE RA LISM: DE FI NI TIONS AND STRUC TU RES 

There has been much schol arly de bate about the def i ni tion of fed er al ism.
For the sake of clar ity we may dis tin guish three terms: “fed er al ism” “fed -
eral po lit i cal sys tems” and fed er a tions. “Fed er al ism” is ba si cally not a de -
scrip tive but a nor ma tive term and re fers to the ad vo cacy of multi-tiered
gov ern ment com bin ing el e ments of shared-rule and re gio nal/lo cal self-
rule. It is based on the pre sumed value and va lid ity of com bin ing unity
and di ver sity and of ac com mo dat ing, pre serv ing and pro mot ing dis tinct
iden ti ties within a larger po lit i cal un ion. The es sence of fed er al ism as a
nor ma tive prin ci ple is the per pet u a tion of both un ion and non cen trali sa -
tion at the same time. “Fed eral po lit i cal sys tems” and “fed er a tions” are de -
scrip tive terms ap ply ing to par tic u lar forms of po lit i cal or gani sa tion. The
term “fed eral po lit i cal sys tem” re fers to a broad cat e gory of po lit i cal sys -
tems in which, by con trast to the sin gle cen tral source of au thor ity in uni -
tary sys tems, there are two (or more) lev els of gov ern ment which com bine 
el e ments of shared-rule through com mon in sti tu tions and re gional self-rule 
for the gov ern ments of the con stit u ent units. This broad ge nus en com -
passes a whole spec trum of more spe cific non-uni tary forms, i. e. spe cies,
rang ing from “quasi-fed er a tions” and “fed er a tions” to “con fed er a cies” and 
be yond. In deed, the late Dan iel Elazar has iden ti fied the fol low ing as spe -
cific cat e go ries: un ions, con sti tu tion ally de cen tral ised un ions, fed er a tions,
con fed er a tions, federacies, as so ci ated state hood, con do min i ums, leagues
and joint func tional au thor i ties. 

Fur ther more, other po lit i cal sys tems out side the gen eral cat e gory of
fed eral sys tems may in cor po rate some fed eral ar range ments be cause
po lit i cal lead ers and na tion-build ers are less bound by con sid er ations of 
the o ret i cal pu rity than by the prag matic search for work able po lit i cal
ar range ments. Such con sid er ations may also lead to hy brids such as the 
Eu ro pean Un ion which, al though orig i nally a purely confederal arran-
gement, has in re cent years been mov ing to wards in cor po rat ing some
fea tures of a fed er a tion. Within the ge nus of fed eral po lit i cal sys tems,
fed er a tions rep re sent a par tic u lar spe cies in which nei ther the fed eral
nor the con stit u ent units of gov ern ment are con sti tu tion ally sub or di nate 
to the other, i. e. each has sov er eign pow ers de rived from the con sti tu -
tion rather than an other level of gov ern ment, each is em pow ered to deal 
di rectly with its cit i zens in the ex er cise of its leg is la tive, ex ec u tive and
tax ing pow ers and each is di rectly elected by its cit i zens. 
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The gen er ally com mon struc tural char ac ter is tics of fed er a tions as a
spe cific form of fed eral po lit i cal sys tem are the fol low ing:

• Two or ders of go vern ment each ac ting di rectly on their ci ti zens.
• A for mal con sti tu tional dis tri bu tion of leg is la tive, ex ec u tive and

ju di cial au thor ity and al lo ca tion of rev e nue re sources be tween the
two or ders of gov ern ment en sur ing some ar eas of gen u ine autono-
my for each or der.

• Pro vi sion for the des ig nated rep re sen ta tion of dis tinct re gional
views within the fed e ral pol icy-mak ing in sti tu tions, usu ally pro -
vided by the par tic u lar form of the fed eral sec ond cham ber.

• A su preme writ ten con sti tu tion not uni lat er ally amend able and re -
quir ing the con sent of a sig nif i cant pro por tion of the con stit u ent
units or their rep re sen ta tives in the sec ond cham ber.

• An um pire (in the form of courts or pro vi sion for ref er en dums) to
rule on dis putes be tween gov ern ments;

• Pro cesses and in sti tu tions to fa cil i tate in ter gov ern men tal col lab o ra -
tion for those ar eas where gov ern men tal re spon si bil i ties are shared 
or in ev i ta bly over lap.

III. CONS TI TU TIO NAL PRIN CI PLES OF FE DE RA LISM

Fed eral sys tems are based on a set of prin ci ples en shrined in the con -
sti tu tion as writ ten or un writ ten le gal re quire ments:

1. Fe de ral free dom

An im por tant fea ture of ev ery fed eral con sti tu tional or der is fed eral
“free dom”, the qual ity of au ton o mous state hood (sov er eignty) of the mem -
bers of a fed er a tion and their or gani sa tional, ma te rial and func tional in de -
pend ence of wider state struc tures. In the fed eral state all three pow ers
—leg is la tive, ex ec u tive and ju di cial— are dis trib uted be tween the fed er a -
tion and the mem ber states. In so far as a con sti tu tion does not ex plic itly
al lo cate com pe ten cies to the fed er a tion, the mem bers are re spon si ble for
the ful fil ment of state tasks and pos sess an au ton o mous sov er eignty not
de rived from the fed er a tion. The au ton o mous state hood of the mem bers is
ex pressed above all in their power to es tab lish their own con sti tu tions, to
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cre ate their own state or gans and to struc ture the le gal po si tion of their citi-
zens and the pro cess of form ing the po lit i cal will as mat ters of their own
con cern (within the lim its im posed by a min i mum of struc tural ho mo ge ne -
ity). In ad di tion, and in so far as they have the leg is la tive com pe tences,
they pos sess a share of ex ter nal ju ris dic tion: they can con clude trea ties
with for eign states and ac cord ingly even take on the sta tus of sub jects of
in ter na tio nal law.

The au ton o mous state hood of the mem bers also re quires fi nan cial in -
de pend ence from the wider state. The prin ci ple of “the who buys, pays”
largely de ter mines the type and ex tent of ful fil ment of state tasks. A
federal con sti tu tion there fore de mands not just sep a rate bud gets for fed -
er a tion and mem bers’ but also al lo cates sep a rate tax rev e nues to the
mem bers. Ac cor d ingly it also bases their re spec tive ex pen di tures an a
sep a rate ex pen di ture re spon si bil ity of the mem bers and even pro vides for 
a “right” to have their nec es sary ex pen di tures cov ered. Only with this fi -
nan cial in de pend ence the mem ber states achieve that free dom of ma -
noeuvre of au ton o mous po lit i cal ac tion which cor re sponds to the prin ci -
ple of fed eral “free dom” in fed er ally struc tured states.

2. Fe de ral equa lity

A sec ond, and not less im por tant el e ment of fed er al ism is fed eral
“equal ity”. In a fed eral state all the mem bers, ir re spec tive of their size,
pop u la tion, ter ri tory or eco nomic strength, in prin ci ple have equal rights.
They do not only have the same tasks and com pe ten cies in all ar eas of
state ac tiv ity, but also pos sess the same rights and du ties in their re la tion -
ships to one an other and to the fed er a tion. This is re flected for ex am ple in
the in ter nal or gani sa tion, com po si tion and de ci sion-mak ing pro ce dures of
con fer ences of Pre miers and port fo lio Min is ters. In Ger many for ex am ple
North Rhine -Westphalia (with 17 mil lion in ha b i t ants) is equipped with es -
sen tially the same type of con sti tu tional or gans, ad min i s tra tive au thor i ties
and courts as the small est Land Bre men (a so called City State with only
half a mil lion in hab it ants). Sim i larly, each mem ber state has the same sta -
tus (also in deal ing with third par ties) and pos sesses the same vot ing
weight in the above-men tioned pol icy co-or di na tion bod ies. This also ap -
plies to the fed er a tion, which is treated as a com po nent state in all these re -
la tion ships.
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The prin ci ple of fed eral “equal ity” takes a greater rel e vance in the par -
tic i pa tion of the mem ber states in the leg is la tion and ad min is tra tion of the
fed er a tion. It is concretised here as a “right” to po lit i cal par tic i pa tion and
the ba sis of equal rights which as a rule is real ised via a sec ond cham ber
along side par lia ment. For this rea son, the sec ond cham ber con sists in some 
fed eral states (e.g. the USA, Can ada, Swit zer land) of the same num ber of
mem bers from each sub-na tional en tity, ei ther elected di rectly by the peo -
ple or in di rectly by the sub-na tional par lia ments. By con trast, the Ba sic
Law, fol low ing Ger man tra di tion, opted with the Bundesrat (Fed eral
Coun cil) for an as sem bly of gov ern ment rep re sen ta tives, whose en ti tle -
ment to seats and votes is graded in re la tion to pop u la tion size. North
Rhine-Westphalia there fore cur rently has six mem bers (and votes, but they 
have to be casted as block-votes) in the Bundesrat and Bre men just three.
This dif fer en ti a tion dem on strates that, in the Fed eral Re pub lic of Ger many 
at least, the prin ci ple of equal ity of Länder par tic i pa tion in the af fairs of
the fed er a tion is not real ised in pure form. Thus, it has also some asym -
met ric fea tures.

3. Fe de ral unity

Fed eral or ders are sub ject fi nally to the prin ci ple of fed eral “unity”
which should not be taken to mean “uni for mity”, but rather agree ment
amid dif fer ence (concordantia opposi to rum). What is sac ri ficed in a
federal state is above all the es tab lish ment and main te nance of that unity
of po lit i cal ac tion and ef fect which be long to the very es sence of mod ern 
state hood. This re quires that there should be a min i mum level of ho mo -
ge ne ity of fun da men tal con sti tu tional prin ci ples at both lev els, the fed -
eral and the re gional, in the con sti tu tions of the mem bers, on whose ba sis 
such im por tant aims of mod ern in dus trial so ci et ies as unity of eco nomic,
mon e tary and so cial con di tions can be achieved. This is above all the
fed er a tion’s re spon si bil ity, given its pri mary func tion in pro vid ing and
tak ing re spon si bil ity for the co he sion of the po lit i cal sys tem in its en -
tirety and va ri ety.

When one speaks of fed eral “unity”, this com prises not only unity of
state ac tion and ef fect, but also and al ways the uni for mity or, better, the
equiv a lence of liv ing con di tions in so ci ety. With out such a min i mum
level of so cial and eco nomic ho mo ge ne ity, a fed eral state would be ex -
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posed from the out set to the dan ger of frag ment ing over the an tag o nis tic
dif fer ences of in ter est of its in di vid ual com po nents and —as a num ber of 
contemporary ex am ples have shown (e. g. Can ada and Yu go sla via)—
grad u ally to fall apart a “rich” South and a “poor” North can, for ex am -
ple, be tol er ated as long as the peo ple do not see this as a con di tion de ter -
mined by fate, but rather one which can be changed by their own ef forts,
and as long as a state com pen sa tion sys tem en sures that dif fer ences of in -
ter est do not be come so wide that they re move the bar ri ers which hold
back the pur suit of na ked self -in ter est. Seen in this light, the fed eral sys -
tem re quires a high de gree of al tru ism, self-sac ri fice and self-con trol in
the com mon con vic tion that the strength of the whole can only grow out
of the wel fare of the weak. For this rea son, it is not just a moral ap peal
which lies be hind the con cern to over come Ger man di vi sion by “shar -
ing”, but also a deeply held fed e ral prin ci ple with di rect con sti tu tional
rel e vance. The ques tion is whether and how far this prin ci ple has come
in mind in the pro cess of Ger man uni fi ca tion.

4. Fe de ral so li da rity

The le gal equal ity of com pe ten cies and sta tus of dif fer ent mem ber
states (in terms of size, pop u la tion and fi nan cial ca pac ity) pre sup pose
forms of co op er a tion and com pen sa tion mech a nisms which are rooted in
a fourth el e ment of fed eral or der, the prin ci ple of fed eral “solidarity”.
The Ba sic Law it self speaks in this re spect of the “so cial fed eral state”
(Ar ti cle 20/1 BL). What is meant here with re gard to fed eral-state coope- 
ra tion is the un writ ten prin ci ple of “fed eral co mity” (or cour tesy), as re -
flected first of all in mem ber-friendly be hav iour on the part of the fed er a -
tion vis-a-vis its com po nent units and on the part of those units vis-a-vis
one an other, and sec ond, in the style and pro ce dure in which fed er a tion
and com po nent units deal with one an other. In her ent in this prin ci ple is
the duty of fed er a tion and mem bers to mu tual sup port and con sid er ation.
All of those par tic i pat ing in a con sti tu tional “un ion” are there fore re -
quired to work to gether in ac cor dance with the aims of the un ion and to
con trib ute to its strength en ing and to meet ing the con cerns of its com po -
nent units.
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IV. SHORT OUT LI NES OF FIS CAL FE DE RA LISM

The idea of fe de ral so li da rity has its ef fects pri ma rily in fis cal and fi -
nan cial mat ters. With par ti cu lar re fe ren ce to “ho ri zon tal” fi nan cial equa -
li sa tion the Fe de ral Cons ti tu tio nal Court of Ger many has even spo ken
ex pli citly of a “so li dary com mu nity” of the Länder. This pro vi sion trans -
la tes in to rea lity the fe de ral prin ci ple of “all for one” and “one for all”.
The prin ci ple ap plies not only to the re la tions hip bet ween fe de ra tion and
mem bers, but al so to the fi nan cial re la tions of the mem bers to one anot her.
It com mits in di vi dual mem ber sta tes ir re s pec ti ve of their au to no mous
statehood and fi nan cial in de pen den ce to pro vi ding sup port to ot her fi nan -
cially wea ker mem bers. This ap plies si mi larly to the fe de ra tion. It too has
to ta ke ap pro pria te mea su res to even the dif fe ren ces in fi nan cial ca pa city
of the in di vi dual mem ber sta tes - if need be through fe de ral sup plemen tary 
grants (“Bun de s ergänzung szu wei sun gen”). Be yond that it can award fi -
nan cial sup port to es pe cially im por tant in vest ment pro jects of the mem -
bers, and is cons ti tu tio nally re qui red to en su re that a mem ber does not
en ter a fi nan cial cri sis suf fi cient to en dan ger its li qui dity. Seen in this
light, the fe de ral so li da rity prin ci ple has an im por tan ce in the field of pu -
blic fi nan ces which can hardly be exag ge ra ted.

“Pe cu nia ner vus re rum”, the an cient Ro mans used to say and this is true 
even mo re to day and for any fe de ral system in the world. Firstly: It is
hardly ne ces sary to ex plain the im por tan ce of fi nan cial means, simply:
mo ney, wit hin the po li ti cal pro cess. Mo ney gi ves the op por tu nity to pur -
sue cer tain po li cies. Mo ney dis tri bu tion wit hin a po li ti cal system al ways
im plies es sen tially the dis tri bu tion of po li ti cal op por tu ni ties. Mo ney dis tri -
bu tion is po wer dis tri bu tion. Se condly: In fe de ra list de mo cra cies, the Sta -
te’s fis cal so ve reignty is di vi ded bet ween the Sta te as a who le (the fe de ra -
tion) and its cons ti tuent re gions (the Sta tes). Tra di tio nally, the fe de ra tion
has of ten even been re gar ded as the cons ti tuent sta tes’ “pa ying guest” (e. g.
Ger many af ter 1871, the USA un til the Thir ties, and to day —on ce mo re
an a lar ger sca le— Ca na da). At the third te rri to rial le vel the lo cal aut ho ri -
ties al so en joy a his to ri cally well es ta blis hed au to nomy in tax mat ters
(USA; li mi ted in Ger many). Ne vert he less, the adop tion of uni tary cons ti -
tu tio nal ele ments has mo di fied the fe de ra list prin ci ple of de cen tra li sed pu -
blic fi nan ces to the point whe re the Fe de ra tion usually en joys the right of
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enac ting fra me work le gis la tion (Ger many, Aus tria, Aus tra lia) or at least
the right to its own re ceipts in de pen dent of the sta tes (USA).

Thirdly: The fi nan cial ar range ment of a fed eral sys tem re flects the
true power re la tions. If a con sti tu tion as signs cer tain re spon si bil i ties to
one level of gov ern ment, but fails to give the nec es sary fi nan cial means
to ful fil its tasks, the di vi sion of pow ers runs idle. Within a fed eral sys -
tem each level of gov ern ment and each mem ber of the fed er a tion is
supposed to ob serve its re spon si bil i ties in de pend ently in its own right. It
can do so only, if it is en ti tled con sti tu tion ally to re ceive the ap pro pri ate
rev e nues in de pend ently. It is vi tal for any fed eral sys tem to avoid fi nan -
cial de pend ence among the dif fer ent lev els of gov ern ments. De pend ence
will al ways im ply an ero sion of the fed eral power bal ance. There fore the
rules for the in ter gov ern men tal fis cal re la tions within Ger many have
been laid down ex ten sively in the con sti tu tion.

With re gard to the fi nan cial re gime of the Ba sic Law two dif fer ent
ques tions have to be dis tin guished: Firstly, the ver ti cal re la tions be -
tween the fed eral and the state level of gov ern ment, or: be tween the
fed er a tion and all the states to gether. Sec ondly, the hor i zon tal re la tions, 
that means the re la tions among the states them selves. In Ger many,
taxes were for merly di vided pur su ant to the sep a ra tion prin ci ple among 
the Fed er a tion, Länder and com munes: the re gional and lo cal au thor i -
ties were al lo cated the di rect taxes whilst the Fed er a tion got the in di rect 
taxes. But the uni tary ap proach adopted in ev ery day po lit ico-ad min is -
tra tive prac tice led in the field of pub lic fi nances to com pre hen sive
changes: The fi nan cial con sti tu tional re form of 1969 largely re placed
the Sep a ra tion prin ci ple by an inter linked sys tem of so called “joint
taxes”. The fi nan cial con sti tu tion is sup posed to dis trib ute the fi nan cial
means —taxes, rev e nues— ac cord ing to the dis tri bu tion of tasks. In
other words: The dis tri bu tion of fis cal rev e nues fol lows the re spon si bil -
ity for cer tain tasks (prin ci ple of connexity). A fi nan cial con sti tu tion
shall give the dif fer ent lev els of gov ern ment the rev e nues which each
level needs to ful fil its tasks in de pend ent ly. This prop o si tion has two
as pects: Firstly: Each level of gov ern ment is en ti tled to cer tain fi nan -
cial pro vi sions. The two lev els of gov ern ment —fed er a tion and
states— are obliged and en ti tled to ful fil their tasks equally. It would
not be ac cept able if one level of gov ern ment had to ne glect its tasks be -
cause of lack of fi nan cial means while the other one can pay for “pub lic 
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lux ury”. In prin ci ple, there is no space for a rich and a poor level of
gov ern ment. An un equal dis tri bu tion of rev e nues —un equal with re -
spect to the con sti tu tional re spon si bil i ties— will ei ther lead to the neg -
li gence of tasks at one level of gov ern ment or to an in ter fer ence of the
richer level of gov ern ment into the af fairs of the poorer. Both at ti tudes
have to be avoided. Sec ondly: The fi nan cial re sources —taxes primari-
ly— have to be dis trib uted in or der to fur nish in de pend ent rev e nues to
both lev els of gov ern ment. The rev e nues (or parts of it) of cer tain taxes
have to be as signed to cer tain lev els of gov ern ment by con sti tu tional
law. Dis cre tion ary fi nan cial al lo ca tions for cer tain tasks from one level of
gov ern ment to the other have to re main an ex cep tion. An equi lib rium
of the two lev els of gov ern ment is es sen tial within a fed eral sys tem. 

The hor i zon tal fis cal re la tions amongst the Länder them selves are
gov erned by the fed eral prin ci ples of uni for mity and sol i dar ity. With res- 
pect to the con sti tu tional com mand of the equal ity of all per sons, the def -
i ni tion of the Fed eral Re pub lic of Ger many as a so cial or wel fare state
and fi nally due to the con sti tu tional re quire ment to safe guard —for merly 
uni form liv ing con di tions (Einheitlichkeit der Lebensverhältnisse)—
now, equal liv ing con di tions (Gleichwertigkeit der Lebensverhältnisse)
within the coun try the dif fer ent states have to achieve an equal stan dard
while im ple ment ing fed eral law. It is quite ob vi ous that fed eral law can -
not be im plied un evenly by the dif fer ent au thor i ties of the dif fer ent
states. An un equal treat ment of the cit i zens be cause of dif fer ent place of
res i dence would be un con sti tu tional.

But not only fed eral law has to be im ple mented evenly coun try wide,
in fields of state law cer tain com pa ra ble stan dards have to be achieved.
In this area we have a very del i cate bal ance of va ri ety and di ver sity on
one side and equal ity and uni for mity on the other. School ing is a good
ex am ple to dem on strate the im por tance of that idea. School ing and ed u -
ca tion is —like in many other fed eral sys tems— one of the most im por -
tant fields of state pol icy. In prin ci ple the states are obliged to of fer their
in hab it ants equal ac cess to ed u ca tion. It is a pub lic task to care for ed u ca -
tional stan dard of equal value since ex ams are re cog nised all over the
coun try re gard less of the state in which the exam has been passed in or -
der not to limit the right of free move ment across the coun try for the in -
di vid ual. Given the more or less equal ac cess to the in sti tu tions of ed u ca -
tion and a cer tain uni for mity con cern ing the stan dard the states are free
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to adopt dif fer ent pol i cies to achieve these aims. For in stance: Con ser va -
tive state gov ern ments tend to fos ter the tra di tional gram mar schools.
They im ple ment the more tra di tional way of school ing. Pro gres sive state
gov ern ments put more em pha sis (and money) in com pre hen sive schools.
They are more in ter ested in open ing the in sti tu tions of ed u ca tion for out -
sid ers, for peo ple who have spent some time at the work bench for in -
stance. But yet, the de vi a tion is lim ited by the ac cep tance of other states
who have to ad mit stu dents for ex am ple at their uni ver si ties.

V. SOME COM PA RA TI VE AS PECTS OF FE DE RA LISM

Com par i sons among fed er a tions are use ful, but not be cause their in sti -
tu tions arc eas ily ex port able to dif fer ent sit u a tions. In deed, rarely do in -
sti tu tional struc tures ap plied to dif fer ent coun tries work in the same way. 
The need to adapt them to dif fer ing so cial, eco nomic and po lit i cal and
cul tural con di tions in vari ably af fects their op er a tion. Nev er the less, com -
par a tive anal y ses are use ful be cause they give in sights or draw at ten tion
to the sig nif i cance of cer tain fea tures in a par tic u lar po lit i cal sys tem. The 
ways in which sim i lar in sti tu tions op er ate dif fer ently, in which dif fer ent
in sti tu tions op er ate in sim i lar ways, and in which unique in sti tu tions or
tra di tions af fect the po lit i cal pro cesses which pre dom i nate, can help us to 
un der stand a par tic u lar fed eral sys tem more clearly.

One can do so in terms of five sets of com par a tive ques tions. These are:

• The pro ces ses of fe de ra li sa tion.
• The so cial bases of fed er al ism.
• The in sti tu tional struc ture of the fed er a tions.
• Their po lit i cal cul tures, i. e. ideas of fed er al ism.
• The func tional dy nam ics aris ing from the in ter ac tion of the first

four as pects.

Carl Joachim Friedrich has noted that feder al isa tion may oc cur by ei -
ther ag gre ga tion of for merly sep a rate po lit i cal units or by de vo lu tion
through the grant ing of con sti tu tional au ton omy to po lit i cal units for -
merly sub or di nate within a uni tary po lit i cal sys tem or em pire. In this re -
spect, a sim plis tic con trast might be made be tween those fed er a tions like
the United States, Swit zer land and Aus tra lia which at their for ma tion
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were cre ated by ag gre gat ing dis tinct po lit i cal units on the one hand, and
Can ada in 1867, the Fed eral Re pub lic of Ger many in 1949, In dia in 1950 
and Ni ge ria in 1954 which emerged from pre ced ing uni tary po lit i cal sys -
tems on the other hand.

W. S. Livingston in his clas sic work on con sti tu tional amend ment in
federal sys tems emphasised the im por tance of the so cial ba sis of fed er al ism. 
In deed, he re ferred to fed eral in sti tu tions as the mere “in stru men tal i ties” of
fed eral so ci et ies. From a com par a tive per spec tive, one might iden tify five
as pects for con sid er ation:

• The de gree of te rri to rial, eth nic or re li gious plu ra lism or ho mo ge -
neity.

• The de gree of eco nomic re gion al ism or in te gra tion.
• The ex tent of eco nomic dis par i ties be tween the con stit u ent units.
• Dif fer ences in so cial and po lit i cal ide ol ogy.
• The im pact of the in ter na tional con text upon in ter nal re la tions.

Among those fed er a tions where the ter ri to rial dis tri bu tion of lin guis tic
or re li gious groups and their con cen tra tion in con stit u ent units is par tic u -
larly no ta ble are Swit zer land, Can ada (par tic u larly in the case of Que bec),
and some of the newer fed er a tions such as In dia and Ni ge ria. In such
cases, fed er al ism has pro vided a po lit i cal ex pres sion for in ter nal eth nic and 
re li gious cleav ages. While such cleav ages may sharpen the char ac ter of in -
ter nal ter ri to rial di ver sity, it should be noted that in the case of Swit zer -
land the sit u a tion is mod er ated by cross-cut ting cleav ages since the lin -
guis tic and re li gious cleav ages do not co in cide. By con trast, in Can ada
the re li gious and lin guis tic cleav ages have tended to re in force each other. 
One should note also the ten dency to po lit i cal polar is ation in such
bi-com mu nal so ci et ies as Can ada and Bel gium, which con trasts with the
tri-com mu nal char ac ter of Swit zer land or the multi-com mu nal char ac ter
of In dia and Ni ge ria. There are other fed er a tions, how ever, such as the
United States and Aus tra lia, where the con stit u ent units are not marked
by sharp eth nic cleav ages. In both these fed er a tions there is more gen eral 
ho mo ge ne ity al though there are some vari a tions of po lit i cal cul ture and
his tor i cal tra di tion. The same could also be said of the nine Eng lish-
speak ing prov inces of Can ada.

The in ter na tional con text of each fed er a tion is an other fac tor which
may af fect in ter nal re la tions and at ti tudes. A clas sic ex am ple has been
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Swit zer land. With Ger many, France and It aly as its neigh bours there has
been a long tra di tion of avoid ing al li ances which might be a source of in -
ter nal dis unity among its own lin guis tic groups. An other ex am ple is
Canada. The Ca na dian prov inces rep re sent a string of beads along the
United States bor der with their pop u la tions con cen trated in a nar row
band 100 miles wide and 500 miles long. In such a sit u a tion not only lan -
guage and eco nomic re gion al ism but re la tions with the United States
have of ten caused in ter nal con ten tion. By con trast, in Aus tra lia and the
United States, in ter nal re gion al ism has been less af fected by in ter na tional 
re la tions. This is ex plained by Aus tra lia’s con ti nen tal iso la tion, and by
the United States, dom i na tion of re la tions with its con ti nen tal neigh -
bours.

With re gard to in sti tu tional struc tures turn ing first to the form of the
dis tri bu tion of pow ers be tween the or ders of gov ern ment, fed er a tions may
be broadly grouped into two cat e go ries ac cord ing to whether the al lo ca tion 
of leg is la tive and ex ec u tive au thor ity for par tic u lar sub jects co in cides or is 
di vided be tween dif fer ent gov ern ments. In one cat e gory are the United
States, Aus tra lia and Can ada where gen er ally leg is la tive and ex ec u tive re -
spon si bil ity for a par tic u lar area is as signed to the same gov ern ment. Thus, 
in these fed er a tions, in con sti tu tional terms the cen tral gov ern ments gen er -
ally have both leg is la tive and ex ec u tive re spon si bil ity for the ar eas of ju -
ris dic tion as signed by the con sti tu tion to them, and the states and prov -
inces have both leg is la tive and ex ec u tive re spon si bil ity for the ar eas of
ju ris dic tion as signed by the con sti tu tion to them. In con trast, the Fed eral
Re pub lic of Ger many and Swit zer land con sti tu tion ally concentrate much
of the leg is la tive au thor ity in their cen tral gov ern ments while con sti tu -
tion ally al lo cat ing ad min is tra tive au thor ity for many of those same ar eas
in the Länder and the can tons. This ar range ment makes pos si ble the
com bi na tion of a high de gree of leg is la tive cen trali sa tion with ex ten sive
ad min is tra tive de cen trali sa tion.

An im por tant fac tor af fect ing the char ac ter of inter-gov ern men tal co -
op er a tion and the ex pres sion of re gional view points within the in sti tu tion 
of na tional gov ern ment is the form of ex ec u tive-leg is la ture re la tion ship
ex ist ing within each or der of gov ern ment. Broadly, fed er a tions may be
cate gor ised in terms of whether the “sep a ra tion of pow ers” be tween ex -
ec u tive and leg is la ture has pre vailed within each or der of gov ern ment, or 
a par lia men tary ex ec u tive re spon si ble to the leg is la ture has been the ar -
range ment within na tional and within state gov ern ments. The first two
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mod ern fed er a tions, the United States and Swit zer land, both in cor po rated 
the sep a ra tion of pow ers be tween ex ec u tive and leg is la ture within their
na tional and state or can tonal gov ern ments as a fur ther ex pres sion of the
prin ci ple of the di vi sion of au thor ity con sid ered to be the es sence of fede-
ralism. The dif fer ence be tween the two was sim ply that in the United
States fed eral ex ec u tive au thor ity was con cen trated in a sin gle in di vid -
ual, the pres i dent or the gov er nor, while in Swit zer land the pref er ence
was for col le gial ex ec u tives within each gov ern ment. A sec ond cat e gory
consists of those fed er a tions, Can ada, Aus tra lia, the Fed eral Re pub lic
of Ger many, Bel gium, In dia and Ma lay sia, which have com bined federa- 
lism and par lia men tary ex ec u tives. In these fed er a tions, leg is la tive and
ex ec u tive au thor ity has been fused within their na tional and within their
state gov ern ments through mak ing the ex ec u tive di rectly re spon si ble to
the leg is la ture.

Most fed er a tions have sec ond cham bers in two forms: In some fed er a -
tions the sec ond cham bers are in di rectly elected by the leg is la tures of the 
states. The United States had that ar range ment un til 1912 and at the cur -
rent time among par lia men tary fed er a tions hav ing this form of fed eral
sec ond cham ber are Aus tria, In dia and Ma lay sia. The sec ond form found
in other fed er a tions has been a di rectly elected fed eral sec ond cham ber.
The United States and Swit zer land evolved to this form and Aus tra lia, a
par lia men tary fed er a tion, has had it from the be gin ning. Ger many has
been unique among fed er a tions in hav ing a fed eral sec ond cham ber com -
posed of rep re sen ta tives of the ex ec u tives of the Länder, thus pro vid ing a 
con sti tu tional ex pres sion of “ex ec u tive fed er al ism”. A re cent Hy brid has
been de vel oped in South Af rica where the Na tional Coun cil of Prov inces 
con sists of 10 rep re sen ta tives per Prov ince of whom 6 are “per ma nent
del e gates” which are per ma nently lo cated at the mis sion of the prov ince
at par lia ment, ap pointed by the pro vin cial leg is la tures ac cord ing to pro -
por tional rep re sen ta tion and 4 are “spe cial del e gates” from the re spec tive 
pro vin cial gov ern ment and the leg is la ture, who come to the NCOP only
for sit tings of the sec ond cham ber.

A sec ond fea ture com mon to most par lia men tary fed er a tions, by con -
trast to those in cor po rat ing the sep a ra tion of leg is la tive and ex ec u tive au -
thor ity within their na tional in sti tu tions, has been the weak ened ex pres -
sion of re gional and mi nor ity views within their na tional in sti tu tions. By
com par i son with the United States and Swit zer land, in Can ada and Aus -
tra lia the op por tu ni ties for the rep re sen ta tion of pro vin cial, state or mi -
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nor ity views are more lim ited for two rea sons: First, there has been the
rel a tive po lit i cal weak ness of their sec ond cham bers in the na tional par -
lia ments since the cab i nets have been re spon si ble to the other cham bers
(al though the Aus tra lian Sen ate can on oc ca sion ex ert some con trol if it
is will ing to con tem plate dou ble dis so lu tion). Sec ond, these fed er a tions
have been marked by the prev a lence of strong party dis ci pline within the
pop u larly elected cham bers (in clud ing the Aus tra lian Sen ate). Here too
the Fed eral Re pub lic of Ger many dis plays some of the ten den cies charac-
teristic of the other par lia men tary fed er a tions, but the unique form of its
par lia men tary sec ond cham ber, the “Bundesrat” has had a strongly mit i -
gat ing ef fect. The ex ten sive range of na tional leg is la tion over which the
Bundesrat is able to ex er cise a veto en sured the gov ern ments of the
Länder a pow er ful in flu ence upon na tional pol icy-mak ing, and has crea-
ted a strong in duce ment for na tional gov ern ments to take into ac count in
their leg is la tion the views of the var i ous Länder, al though there has been
a ten dency to give pref er ence to the fed er al ism, which a re cent con sti tu -
tional re form tried to ease. .

Ev ery fed er a tion has found it nec es sary to strike its own par tic u lar
bal ance be tween the pres sures for the pro vi sion of a uni form stan dard
of ser vices for its cit i zens and for the re-cog ni tion of di ver sity. The
clash be tween the val ues of uni form treat ment for all cit i zens within a
fed er a tion and of au ton o mous de ci sion-mak ing for re gion ally dis tinc -
tive constituent units is dis played par tic u larly viv idly in the realm of fis -
cal fed er al ism. Thus, the use in many fed er a tions and most no ta bly in the 
United States of con di tional grants to sup port so cial programmes in less
wealthy states has at the same time of ten lim ited the autonomy of state
gov ern ments by in flu enc ing state pri or i ties and ex pen di tures. Par al lels
to this in Ger many have been de scribed as the “golden lead”. The dif -
fer ent bal ance be tween these two val ues that has been struck in dif fer -
ent fed er a tions is ex em pli fied by the dif fer ing pro por tions of un con di -
tional as op posed to con di tional trans fers em ployed. In com par a tive
terms the United States re lies the most heavily on con di tional trans fers.
In ter est ingly it is Can ada and Ger many which in their ar range ments
and fis cal trans fers have most re spected the au ton omy of the re gional
units by hav ing a large pro por tion of these trans fers un con di tional.
Equa li sa tion ar range ments do play a ma jor role in these two fed er a tions 
in as sist ing poorer prov inces or states, but a large pro por tion of the to -
tal trans fers of fis cal re sources within these two fed er a tions are made
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with only ru di men tary, or no con di tions as to their ex pen di ture im posed 
upon the recipient gov ern ments. Of spe cial in ter est else where are the ef -
forts that have been made in Ger many since re uni fi ca tion to cope with
the prob lems of the new east ern Länder and the sharper dis par i ties there.

VI. CON CLU SIONS

Three con clud ing points arise from this re view of fed er al ism from a
global per spec tive. First, the ex is tence of two dif fer ent sov er eign ties
over one peo ple on the same ter ri tory is not a con tra dic tion, but a re sult 
of the con sti tu tional di vi sion of pow ers and func tions and their al lo ca -
tion to dif fer ent lev els of gov ern ment. Thus, sov er eignty in fed eral
states is al ways di vided and lim ited. Sec ond, the dif fer ent el e ments of
fed er al ism do dis play a num ber of sim i lar i ties and dif fer ences with var -
i ous as pects of fed er a tions, but in the United States on the one hand and 
more uni tar ian sys tems like In dia or the Fed eral Re pub lic of Ger many
on the other hand, they have been brought to gether in their own unique
blend of in sti tu tions and pro cesses. Third, both types of fed er a tions ex -
em plify a com plex ity of in sti tu tions and pro cesses which is typ i cal of
all fed er a tions. As Alec Corry, a noted scholar of Ca na dian fed er al ism,
used to say reg u larly to his stu dents, “a neat and tidy mind is a crip -
pling dis abil ity in ef forts to un der stand the op er a tion of fed eral sys -
tems”.
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