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Presentacion

La democracia se cimienta en valores como la dignidad humana, la li-
bertad y la igualdad, asi como en la soberania popular que se ejerce
mediante las instancias de representacién politica que al efecto se han
creado, y encuentra su fuerza vital en las personas que se congregan
en localidades, regiones y naciones para encontrar, de manera pacifi-
ca, soluciones conjuntas a problemas compartidos.

En razén de ello, es necesario senalar que la democracia inicia y ter-
mina con el ejercicio de los derechos de la ciudadania en cada estado;
sin embargo, su consolidacion en las sociedades y en los gobiernos no
puede concebirse sin el apoyo mutuo que se ofrece en la comunidad
internacional, ya que la cooperacion entre las instituciones que salva-
guardan el andamiaje democratico de las naciones rinde frutos que be-
nefician a un numero cada vez mds grande de paises.

Durante las ultimas décadas, México se ha afianzado como un pais
abierto al escrutinio internacional. Esta dindmica de apertura a las ob-
servaciones y recomendaciones internacionales ha facilitado la creacion
de instituciones conforme a los mas altos estandares democraticos.

Actualmente, la cooperacidon internacional electoral se desarrolla en
dos direcciones: por un lado, observadores, expertos, representantes
de organizaciones civiles y académicos de todo el mundo analizan los
procesos y las leyes electorales del pais, obteniendo informacién com-
pleta para sus diagndsticos y recomendaciones; por otro, las autorida-
des integrantes de las instituciones democréticas son protagonistas en
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foros internacionales especializados, misiones de observacion electo-
ral y como representantes expertos del Estado mexicano. En ambas di-
recciones se atestigua diariamente un intenso intercambio de mejores
pricticas entre una amplia diversidad de actores.

Producto de lo anterior, el concierto de las naciones ha reconoci-
do estos avances en México, abriendo espacios en foros de alto nivel
para exponer los resultados de esos esfuerzos. De esta forma, el mo-
delo electoral mexicano es referente para otros regimenes democrati-
cos, tanto los consolidados como los mads jovenes.

Es por ello que se ofrece en esta publicacién un panorama documen-
tal de la actividad de cooperacién internacional del Tribunal Electoral
del Poder Judicial de la Federacion (TEPJF), con énfasis en el trabajo
realizado en el marco de la Comisién Europea para la Democracia a tra-
vés del Derecho, mejor conocida como Comisién de Venecia.

Al inicio de esta publicacidn se encuentran los mensajes del pre-
sidente de este Tribunal y de Gianni Buquicchio, presidente de dicha
Comisién, con motivo de su visita a México en octubre de 2014. En el
capitulo 1 se ofrece una sintesis de la estrategia de colaboracion inter-
nacional que ha seguido el TEPJF, con especial relevancia en las labores
de divulgacién de los conocimientos acerca de la garantia y el ejerci-
cio de los derechos fundamentales, en su vertiente politica y electoral.
Asimismo, se sefialan algunas actividades de vinculacién, como el
acompaiiamiento de procesos electorales, el intercambio documental
y de informacién con autoridades especializadas de otros paises, asi
como la concertacion de acuerdos para la cooperacion técnica y el in-
tercambio de mejores practicas en materia electoral. Entre otros, des-
tacan proyectos, como la base de datos vOoTA, que han permitido la
difusion del marco legal de diversas democracias en el mundo.

Los capitulos 2 a 7 describen la participacién del TEPJF en el se-
no de la Comisién de Venecia, ilustrando los beneficios que ofrece la
cooperacion multilateral para el fortalecimiento democrético. Se com-
pilan contribuciones especificas de los miembros de México ante la
Comisién —la magistrada Maria del Carmen Alanis Figueroa y el ma-
gistrado Manuel Gonzalez Oropeza—, las cuales incluyen opiniones
técnicas de cuestiones electorales de otros paises, informes de activi-
dades vinculadas con la Comisién, asi como documentos que refieren
el sistema electoral mexicano en perspectiva comparada.
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Los capitulos 8 a 10 muestran documentos que se han elabora-
do en el contexto de la presidencia de México en la Subcomisién de
América Latina de la Comisidn de Venecia, la cual concluyé en 2014.
Es importante mencionar que el pais impulsé una importante re-
flexion en torno a las democracias en la region, al lograr que, por
primera vez en la historia de la Subcomisién, se llevara a cabo una
sesion fuera de Europa.

Por ttimo, en los capitulos 11 a 15 se aborda, de manera detallada,
el sistema electoral mexicano con énfasis en el ambito jurisdiccional
electoral. En éstos se pone de manifiesto la importancia del Estado de
Derecho y el papel de los tribunales y sus jueces para la proteccién
de los derechos politicos en cualquier democracia, mediante docu-
mentos que se han presentado en el seno de la Comision de Venecia o
en otros foros internacionales convocados por diversas instancias del
Consejo de Europa.

Esta compilacion estaria incompleta sin un amplio agradecimien-
to al doctor Gianni Buquicchio, quien ha impulsado decididamente la
colaboracién interinstitucional con México. Su presencia como socio
estratégico en el impulso de los valores democraticos y la de los miem-
bros de la Comisién de Venecia en este pais, con motivo del desarrollo
de estudios especializados de la legislacién mexicana o para partici-
par en conferencias de alto nivel, ha generado un mensaje de confian-
za a esta nacion.

En esta historia de éxito es necesario reconocer, de igual manera, la
labor de la Secretaria de Relaciones Exteriores y de su cuerpo diploma-
tico. Desde las gestiones para el ingreso de México a la Comision, rea-
lizadas por la embajadora Sandra Fuentes-Berain Villenave, entonces
representante del Estado mexicano ante el Reino de Bélgica, el Gran
Ducado de Luxemburgo y la Misién ante la Unién Europea, hasta las
labores emprendidas durante la actual gestiéon del embajador Santia-
go Onate Laborde, observador permanente de México ante el Consejo
de Europa, para facilitar la interlocucién con actores clave. Sus buenos
oficios han propiciado oportunidades de colaboracién como las que
documenta esta obra.

La publicacion que tiene el lector en sus manos es una muestra de
la intensa colaboracién entre el TEPJF y la Comision de Venecia, en el
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empefio por expandir la cultura democratica, que revela la importancia
de la cooperacion internacional y, por tanto, de la presencia del Estado
mexicano en foros especializados en los que se dialoga y decide acerca
de las mejores estrategias para el fortalecimiento democratico.

José Alejandro Luna Ramos

Magistrado presidente del Tribunal Electoral
del Poder Judicial de la Federaciéon
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El Tribunal Electoral del Poder Judicial
de la Federacion y la ampliacion

de los derechos politico-electorales
de los pueblos indigenas de México

Seforas y sefiores, buenos dias a todas y todos.

Agradezco la invitacion para participar en esta 89 sesidn plenaria
de la Comisién de Venecia vy, asi, tener el privilegio de hacer uso de la
palabra en esta dgora de la democracia y el derecho.

Como magistrado presidente del Tribunal Electoral del Poder Judi-
cial de la Federacién (TEPJF), es motivo de regocijo acompanar a dos de
mis colegas magistrados, la maestra Maria del Carmen Alanis Figueroa
y el doctor Manuel Gonzalez Oropeza, quienes fungen como represen-
tantes del pais y como miembros en esta distinguida Comisién Europea
para la Democracia a través del Derecho.

Empiezo mi exposicién refiriendo la importante y reciente reforma
a la Constitucién Politica de los Estados Unidos Mexicanos (CPEUM)
que ha dispuesto una nueva via de control de constitucionalidad a la
justicia mexicana y, por lo tanto, a su Tribunal Electoral.

*  Magistrado presidente del Tribunal Electoral del Poder Judicial de la Federacién.
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Hago mencién a la reforma del articulo 1° constitucional publicada
en el Diario Oficial de la Federacién (poF) el 10 de junio de 2011, en la
que se establece un modelo progresista y garantista que incorpora el
goce de los derechos humanos reconocidos en la Constitucién y en to-
dos los tratados internacionales que haya ratificado México, asi como
de las garantias para su proteccion.

La citada reforma también incluye la interpretacién conforme a la
CPEUM Y a los tratados internacionales en la aplicaciéon de las normas
de derechos humanos, asi como el principio propersona.

De esta forma, cuando cualquier Tribunal mexicano se enfrente a la
aplicacion de un derecho fundamental que tenga su equivalente en un
tratado internacional de derechos humanos, estard obligado a adoptar
la interpretacion del que sea més acorde con dicho tratado.

Conforme a esta exigencia constitucional, resulta inexcusable que
las autoridades mexicanas, y especialmente las de cardcter jurisdic-
cional, deben realizar un control de legalidad y constitucionalidad no
sélo atendiendo a sus competencias, sino también al control de con-
vencionalidad.

Hoy en dia, el TEPJF es un verdadero Tribunal de constitucionalidad y
convencionalidad que salvaguarda los derechos fundamentales de todo
ciudadano en el ambito de sus competencias, y por ello la participacion
y colaboracién con la Comisién de Venecia resulta fundamental.

Para el Tribunal Electoral, la reforma referida es una magnifica no-
ticia que viene a reforzar la conviccion garantista y progresista. En sus
resoluciones, ha establecido criterios relevantes en torno a la tutela
de los derechos fundamentales, como los de acceso a la jurisdiccién
completa y efectiva, la proteccién amplia de los derechos politico-
-electorales del ciudadano, las elecciones de los pueblos y comunida-
des indigenas, la proteccion del derecho de las mujeres a votar y a ser
votadas, juzgando con perspectiva de género, y al control efectivo de
la regularidad constitucional en materia electoral.

El TEPJF ha transitado con paso firme por el camino que garanti-
za con plenitud los derechos politicos de los pueblos indigenas, al re-
conocer que el régimen del derecho consuetudinario indigena resulta
integrante y, por tanto, consustancial del régimen constitucional y le-
gal de la democracia electoral mexicana, que toca al Tribunal cumplir
y hacer cumplir.
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En ese sentido, refiero dos casos emblematicos. En primer lugar,
comparto con ustedes el juicio para la proteccion de los derechos
politico-electorales del ciudadano (yjpc) namero 11, de 2007, resuelto
a propuesta de un servidor y que es conocido también como el caso
Tanetze; en éste, pobladores del municipio de Tanetze de Zaragoza, en
el estado de Oaxaca, promovieron un jpc para impugnar la determina-
cion de las autoridades locales de no celebrar elecciones municipales,
argumentando la falta de condiciones necesarias para su realizacion.

En México, el juicio aludido establece la posibilidad de suplir la
deficiencia en las defensas de los actores. Sin embargo, en el caso re-
ferido las deficiencias de la demandas eran tan evidentes que, a fin de
maximizar los derechos de los miembros de la comunidad indigena
de Tanetze, se resolvié que la suplencia de los agravios era todavia
mas amplia, esto es, casi absoluta para los integrantes de comunidades
indigenas.

Lo anterior se resolvié con base en interpretaciones de la legisla-
cién mexicana, en los principios y valores del derecho, asi como en
algunos instrumentos internacionales, como la Convencién America-
na de Derechos Humanos (caDH), el Pacto Internacional de Derechos
Civiles y Politicos (1cCPR) y la jurisprudencia de la Corte Interameri-
cana de Derechos Humanos (Corte IDH).

En segundo lugar, refiero el jpc nimero 9167 de 2011, que se resol-
vid en el TEPJF también como propuesta de la Ponencia a mi cargo. Es-
te asunto es conocido como el caso Cherédn y fue consecuencia de un
juicio presentado por 2,312 integrantes de la comunidad de San Fran-
cisco Cheran, en el estado de Michoacan, localidad indigena pertene-
ciente al pueblo purépecha.

En el caso, los integrantes de la comunidad solicitaron al Instituto
Electoral de Michoacdn (1EmM) que se hicieran todos los actos necesa-
rios para que sus elecciones municipales se realizaran con el sistema
de usos y costumbres y no con el sistema de eleccion occidental que es-
tablecia la Constitucién local.

El 1EM determind que carecia de competencia para conocer el caso
y, por lo tanto, no dio entrada a la peticién de los integrantes de la co-
munidad indigena, argumentando que no habia regulacién legal. Ante
esto, la Sala Superior revocé el acuerdo impugnado, al otorgar la ra-
z6n a los actores, porque de conformidad con la cPEUM y el Convenio
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sobre Pueblos Indigenas y Tribales en paises independientes —conoci-
do como Convenio 169 de la Organizacion Internacional del Trabajo—,
es derecho de las colectividades indigenas y de quienes las integran un
acceso pleno a la justicia, considerando sus usos y costumbres, siempre
que se respeten, debidamente, los principios constitucionales.

Cabe precisar que, en relacion con esta determinacién de autono-
mia, se sostiene la necesidad de eliminar cualquier obsticulo técnico
o factico que impida o inhiba el ejercicio de las comunidades indige-
nas, o de cualquiera de sus integrantes, a un acceso pleno a la jurisdic-
cion del Estado.

Por lo anterior, ninguna entidad estatal o nacional puede perma-
necer indiferente a las obligaciones que derivan del articulo 1° cons-
titucional, motivo de la reciente reforma referida, asi como de todos
aquellos instrumentos juridicos nacionales y del orden internacional
en los que se desarrolla la exigencia de reconocer y proteger la diversi-
dad étnica y cultural de los pueblos indigenas.

En consecuencia, la Sala Superior ordené al 1IEM que instrumenta-
ra las medidas administrativas necesarias para que se resolviera, en de-
finitiva, la peticién de los ciudadanos indigenas vy, con ello, garantizar
sus derechos fundamentales. En la argumentacién de la sentencia, se
encuentran preceptos de diversos tratados internacionales ratificados
por el Estado mexicano, asi como de jurisprudencia de la Corte Europea
de Derechos Humanos (ECHR).

En este mismo contexto, debe sefialarse que, particularmente, los
criterios que ha establecido la Corte Europea acerca de libertad de ex-
presion en campaias electorales, asi como de discriminacion, entre
otros, han sido referentes para el TEPJF y son muy valiosos para la jus-
ticia electoral mexicana.

Sefioras y sefiores:

El Tribunal Electoral de México ha entrado en una nueva etapa en
su funcion jurisdiccional, al ser un Tribunal de constitucionalidad y
de convencionalidad encargado de proteger y maximizar los derechos
fundamentales de los ciudadanos en su vertiente politico-electoral.

En este marco, adquiere una gran relevancia asistir y ser miembro
de esta honorable Comisién de Venecia, cuyos trabajos fortalecen la
consolidacion de la democracia en Europa y, ahora, en México.
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Como magistrado presidente del TEPJF, me comprometo a realizar
mis mayores esfuerzos a fin de colaborar con profunda voluntad en la
cooperacion internacional e interinstitucional.

Mis companeros magistrados aludidos y mis otros cuatro colegas
que conforman el Pleno del Tribunal Electoral somos parte de un equi-
po que comparte estas mismas inquietudes e intereses, el cual desea
participar activamente en las tareas de la Comisién, convencidos de
que, con ello, fortalecemos nuestra funcién jurisdiccional y la impar-
ticién de justicia electoral que requiere el avance de la democracia y el
derecho en México.
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Palabras de Gianni Buquicchio®

Influencia de la cooperacion internacional
en la consolidacion democratica.
El papel de la Comision de Venecia

Muchas gracias, sefior presidente.

Buenos dias a todos, de nuevo.

El tema que voy a desarrollar serd el de la contribucién de la coope-
racion internacional a la consolidacion de la democracia y del Estado
de Derecho, y, concretamente, el papel que ha jugado y juega hoy en
dia la Comisién de Venecia.

Estoy orgulloso de decir que hoy la Comisién de Venecia, cuyo
nombre completo es Comisién Europea para la Democracia a través
del Derecho, se conoce como una herramienta indispensable, en Eu-
ropa y mas alld de ella, de la consolidacién democratica. Me gustaria
desgranar aqui las claves de este éxito. Para ello, no puedo dejar de co-
menzar por el principio, y debo recordar la gran labor del jurista italia-
no Antonio La Pergola, quien tuvo la idea y la tenacidad de establecer
en el Consejo de Europa un 6rgano consultivo de constitucionalistas.
Tuvo, ademas, la fortuna de que la historia le ayudara a culminar su
propuesta.

Presidente de la Comisién Europea para la Democracia a través del Derecho (Comisién de
Venecia).
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El afio 1989 fue un annus mirabilis que reunié a Europa. Con la
caida del muro de Berlin, lo que parecia un anhelo, un deseo con tin-
tes puramente académicos, se convirtié en una necesidad practica: los
paises de Europa central y oriental abrazaron los valores del Consejo
(derechos humanos, Estado de Derecho y democracia).

La Comisién de Venecia estuvo dispuesta a llevar a cabo la tarea de
acercar a los paises de Europa a un entendimiento comun de estos prin-
cipios y nos convertimos en influyentes consejeros de las nuevas consti-
tuciones y textos legislativos en el area del derecho publico.

Aunque hoy esto parezca formar parte de un ejercicio rutinario, en
aquel momento fue una oportunidad tnica, histérica. Creo que nunca
antes tantos paises habian estado dispuestos a escuchar el consejo de
expertos de otro pais ni permitido su influencia en temas tan ligados
a la soberania nacional. Antes de 1989, incluso los derechos humanos
estaban considerados como una cuestién predominantemente nacio-
nal, a pesar de los tratados internacionales en vigor.

Por tanto, con mas razdn esta reticencia a abrir el debate era predi-
cable de los principios de la democracia, la separacion de poderes, del
Estado de Derecho, de la organizacién del Poder Judicial o del derecho
electoral; todas éstas, dreas clave de la soberania nacional, en las que
es dificil establecer una linea de separacion clara entre el derecho y la
politica.

La Comisidn consigui6 aprovechar esta oportunidad y convertirse
en una interlocutora influyente y apreciada por las autoridades nacio-
nales en la redaccién o la modificacion de los textos constitucionales y
legislativos. No se traté de una tarea sencilla, ya que en muchas dreas
no habia estdndares internacionales claros, sobre todo en el campo de
la democracia y del Estado de Derecho.

Por tanto, desde el principio de nuestra actividad, utilizamos el
derecho comparado y las lecciones aprendidas de las experiencias
nacionales como base de reflexidn.

Comenzamos, pues, en 1990, con los paises de Europa central y
oriental, y en ese momento parecia que esta cooperacion iba a ser pu-
ramente temporal. Sin embargo, contintia en el presente y no parece
que vaya a terminarse en un futuro cercano.

Mais y mas paises modifican sus constituciones para adaptarlas a
las necesidades de las sociedades del siglo xx1, y estos cambios ya no
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ocurren s6lo en una parte de Europa, sino en muchos otros paises,
incluyendo los de Europa occidental, como Finlandia o, mds recien-
temente, Islandia, que han reconocido la utilidad de compartir las
experiencias nacionales.

La otra actividad tradicional de la Comision ha sido la preparacion
de estudios de caracter general. Hemos tratado cuestiones muy diver-
sas a lo largo de los anos, por ejemplo, en materia de federalismo, de
referendos de autodeterminacion; se ha tratado de los derechos de las
minorias, del Estado de Derecho y, mas recientemente, a propuesta de
la Subcomisién de América Latina, de la puesta en practica de los tra-
tados de derechos humanos y del papel de los tribunales nacionales e
internacionales en visién comparada.

Meéxico ha sido, con mucho, el artifice de este estudio, que sera dis-
cutido en Roma durante el Plenario nimero 100 de la Comisién de
Venecia. En efecto, la reforma constitucional en México y la discusiéon
acerca del estatus de los tratados en materia de derechos humanos han
abierto numerosos intercambios y discusiones acerca de como asegu-
rar una aplicacién uniforme de los derechos humanos por el juez nacio-
nal, puesto que la Corte Interamericana de Derechos Humanos (Corte
IDH), en el famoso asunto Radilla Pacheco, habia considerado al Poder
Judicial como responsable directo de la aplicacion de los tratados.

Por supuesto, la Comisidn de Venecia no puede establecer estdnda-
res internacionales obligatorios para los estados, pero algunos de sus
textos, como el Cédigo de Buenas Précticas en Materia Electoral, fue
asimilado por el Comité de Ministros y la Asamblea Parlamentaria del
Consejo de Europa (PACE) y se ha convertido en una referencia inter-
nacional en el campo electoral.

El estudio del Estado de Derecho que hemos elaborado en el seno
de la Comisién contiene una check list, una lista aneja con elementos,
ingredientes que forman parte de la nocién destinada a tener efec-
tos practicos que puedan ayudar a los estados en su tarea de realzar
su respeto.

Desde sus inicios, la Comisidn fue también consciente de la nece-
sidad de trabajar no sélo en textos constitucionales y legislativos, sino
también de cooperar directamente con los 6rganos que se encargan de
hacerlos efectivos.
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Cooperamos, por tanto, de forma estrecha con los tribunales cons-
titucionales y equivalentes. Hemos iniciado, en este sentido, la Confe-
rencia Mundial de Justicia Constitucional, que cuenta hoy en dia con
mas de 90 miembros.

He mencionado el papel clave de México también en este campo y
la cooperacion internacional emprendida: en efecto, con ocasién de la
VII Conferencia Iberoamericana de Justicia Constitucional, realizada
en Mérida, en abril de 2009, justo después de la primera reunién con
motivo de la Conferencia Mundial de Justicia Constitucional, en Ciudad
del Cabo, en enero de 2009, se discutid, con el auspicio de la presi-
dencia mexicana de la citada Conferencia Iberoamericana, un pri-
mer proyecto de estatuto de la Conferencia Mundial, y recuerdo con
agrado el apoyo que hemos recibido de los tribunales de Iberoamérica
para concretar este esfuerzo. Desde entonces, el estatuto entré en vi-
gor y la Conferencia Mundial de Justicia Constitucional es cada vez
mas amplia.

Permitanme recordar que, mientras que en la Comisién de Venecia
la membresia esta abierta a los gobiernos, la adhesion al Estatuto de la
Conferencia Mundial de Justicia Constitucional estd abierta a los tri-
bunales constitucionales y cortes equivalentes, siendo el foro clave de
cooperacion entre los mismos.

Precisamente, vengo de Seul, Corea, donde hemos celebrado la ter-
cera Conferencia Mundial de Justicia Constitucional con gran éxito.
La expansion de la cooperacién con América Latina en este campo es
una de las vias para fortalecer los contactos con aquellos paises que no
son miembros de la Comision de Venecia, pero cuyos tribunales cons-
titucionales y equivalentes aportan una jurisprudencia especialmente
relevante para nuestro trabajo.

La Comisién ha apostado, desde sus comienzos, por la idea del diélo-
go de jueces, entendida en su sentido mas amplio. En efecto, el didlogo
se entiende como un intercambio de puntos de vista, sin que necesaria-
mente implique el acuerdo o la aceptacidn, sino también el desacuerdo,
el debate.

Sila Comisidn tiene como meta la construccién de un proyecto co-
mun de constitucionalismo democrético, entonces es necesario que
los jueces constitucionales conozcan las experiencias de los demas
paises y su jurisprudencia y puedan utilizarlas para ilustrar, convencer,
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disuadir o persuadir en sus argumentos juridicos. Esta es una de las ta-
reas principales que la Comisién se ha propuesto desempeiiar con la
celebracion de la Conferencia Mundial.

La Comisién de Venecia trabaja igualmente con los 6rganos elec-
torales, coorganizando la conferencia anual de 6rganos electorales en
Europa, a la que estdn invitados organismos electorales de todas par-
tes del mundo. El Instituto Nacional Electoral (INE), antes conocido
como Instituto Federal Electoral (1rE), ha sido uno de los participan-
tes mas asiduos.

Pero la Comision de Venecia ha sido algo mds que un 6rgano con-
sultivo para los estados europeos en materia constitucional:

1) Ha asumido un papel clave en el proceso de seguimiento de los
compromisos de los estados miembro del Consejo de Europa, coo-
perando activamente con la Asamblea Parlamentaria.

2) Se ha convertido en un actor influyente, vis a vis, de la Unién Euro-
pea, especialmente en las relaciones con los paises candidatos.

3) Ha extendido su campo de actuacién mas alld de Europa (a Asia
central, al norte de Africay a Latinoamérica).

Permitanme hacer referencia a cada uno de estos puntos.

En lo que respecta al seguimiento, la Comisiéon de Venecia no es un
6rgano de seguimiento; sin embargo, de acuerdo con nuestro estatu-
to, los 6rganos del Consejo de Europa (Comité de Ministros, Asamblea
Parlamentaria, Secretaria General) pueden solicitar una opinién a la
Comision. Lo mads frecuente ha sido que el Comité de Seguimiento de
la Asamblea Parlamentaria nos haya solicitado una opinién para tener
una base legal sélida en su actuacién y asesoramiento.

Un ejemplo de este tipo de actuacion ocurrié cuando el presiden-
te Leonid Kuchma quiso incrementar sus poderes mediante un refe-
réndum constitucional en Ucrania; el Comité de Seguimiento de la
Asamblea Parlamentaria pidié nuestra opinidon y el intento fracasé.
La experiencia ha demostrado que los casos mas sensibles y comple-
jos conciernen a la distribucion de poderes mas que a los derechos
humanos; frecuentemente, se trata de intentos de incremento de po-
der de los presidentes.
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Otro de los factores importantes de influencia de la Comisién de
Venecia es su cooperacién con la Unién Europea. Aunque la tenden-
cia general de ésta es usar el Consejo de Europa como una herramienta
para preparar a los estados candidatos para su acceso, utiliza cada vez
mas las opiniones de la Comisién de Venecia como instrumentos en
sus relaciones con los paises candidatos. La cooperacién de la Unién
Europea con Ucrania o Bosnia-Herzegovina en los tltimos meses es
un ejemplo de dicha accion.

Incluso, también recientemente, la Comisidén de Venecia ha jugado
un papel clave cuando ha habido problemas vinculados al Estado de
Derecho en paises miembro de la Unién, como Hungria o Rumania. La
crisis hungara demostr6 que la Unién Europea no esta preparada para
hacer frente a estados miembro problematicos, desde el punto de vis-
ta de los valores de la Unién.

El acervo de la Unidn es bastante técnico. Mientras que la Comi-
sion Europea puede tomar acciones contra los estados que violen el
acervo, es reticente a pronunciarse acerca del riesgo de violaciones fu-
turas de los valores basicos y de los principios.

Como ejemplo de ello, la Comisién Europea enfocé el problema
desatado en Hungria que ponia en tela de juicio la organizacién judicial
concentrandose en el descenso en la edad de jubilacién de los jueces
en ese pais, cuestién que se plante6 como un posible problema des-
de el punto de vista del principio de no discriminacién en razén de la
edad. Sin embargo, no hizo ninguna intervencién desde el punto de vis-
ta de la interferencia de las medidas y los cambios legislativos adopta-
dos en Hungria con la independencia judicial. Para poder hacer frente
de forma mas global al posible atentado a la independencia judicial, la
Comisién Europea pidio a las autoridades hingaras que respetaran las
recomendaciones de la Comision de Venecia.

No puedo tampoco dejar de mencionar nuestra colaboracién con
la Organizacién para la Seguridad y la Cooperacién en Europa (OSCE)
y con la Oficina para las Instituciones Democraticas y los Derechos
Humanos (ODIHR), que aunque es distinta de la que tenemos con la
Unidn, es muy fructifera, sobre todo, aunque no sélo, en el campo del
derecho electoral.

Seforas y sefores, en 2002, el Comité de Ministros del Consejo de
Europa cambi6 el estatuto de la Comisién de Venecia y ésta se convirtié
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en un acuerdo ampliado, por lo que se encuentra abierta a la participa-
cién de paises no europeos y cuenta con un total de 60 integrantes; 13 se
han adherido desde 2002: Tanez, Argelia, Marruecos, Israel, Kazajistan,
Kirguistan, Corea, Brasil, Chile, México, Perti, Estados Unidos de Amé-
ricay, el ultimo en anadirse a esta lista, Kosovo. Mientras que los paises
del Magreb y de Asia central han sido principales beneficiarios de nues-
tras actividades, otros paises, como México y Brasil, han contribuido
intelectualmente a nuestro trabajo.

La Comision tiene una larga tradiciéon de cooperacién con Amé-
rica Latina. Incluso, el fundador de la Comisién de Venecia, Antonio
La Pergola, tenia un suefio, que era establecer una comisién hermana,
como la Comisién de Venecia, para América Latina. Ademds de nues-
tros miembros, Argentina y Uruguay son observadores.

La cooperacién con los estados de América Latina se ha multiplica-
do en los dltimos anos gracias a la participacion tan activa de sus miem-
bros. Ya he mencionado que México ha tenido la primera presidencia
de la Subcomisiéon de América Latina y, actualmente, el magistrado
presidente del TEPJF José Alejandro Luna Ramos es el vicepresidente
de ésta.

Igualmente, la Subcomisiéon de América Latina se reunié por pri-
mera vez fuera de Europa, en México, Distrito Federal, en octubre de
2013, gracias al apoyo proporcionado por los miembros mexicanos y
por el Tribunal Electoral del Poder Judicial de la Federacidn, que fue
sede de una gran conferencia internacional en la que se lanz¢ la discu-
sién en torno al primer estudio comparado del papel de los tribunales
nacionales e internacionales en la aplicacion de los tratados interna-
cionales de derechos humanos y, concretamente, de los convenios eu-
ropeo y americano.

Senoras y sefores, ;hay alguna indicacion de que existan tenden-
cias concretas acerca de los temas clave de actuacién de la Comisién
de Venecia para la consolidaciéon democratica? En gran medida, segui-
mos ocupandonos de las mismas cuestiones: el equilibrio en la distri-
bucién de poderes entre el presidente, el gobierno y el parlamento; las
elecciones; la independencia del Poder Judicial; la justicia constitucio-
nal y la proteccion de las libertades fundamentales.

Todas estas cuestiones, aunque basadas en los valores clave del Con-
sejo de Europa, reflejan ya valores y principios universales y, como
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tales, siguen formando parte esencial de las agendas de nuestros estados
miembro, tanto europeos como de otras regiones del mundo.

En estos ultimos 24 afios, la Comisién estuvo muy involucrada en la
fase de transformacidén constitucional y legislativa de algunos estados y,
posteriormente, en la fase de puesta en practica. Ninguna de las dos fue
facil. Hoy en dia somos testigos de la fase de consolidacién de nuevas
estructuras institucionales, que han sido el fruto de la transicién demo-
cratica y cada vez aparece con mas claridad la importancia de la cultu-
ra politica, constitucional y juridica.

Los cambios culturales pueden tomar tiempo y vemos con preocu-
paciéon que en muchas nuevas democracias, y no tan nuevas, ain es-
ta presente la idea de que la mayoria que gana las elecciones ejerce un
control absoluto del Estado.

La Constitucién no es un marco en el que la politica se inserta y
que refleja el consenso con la sociedad, sino, mds bien, un instrumento
mediante el cual la mayoria impone su voluntad. A menudo, el hecho
de que la independencia de los tribunales constitucionales y de otras
instituciones —como los defensores del pueblo— debe ser respetada,
no es automatico. Los equilibrios y contrapesos constitucionales apa-
recen a veces como un obstdculo y no como una garantia necesaria de
un gobierno democratico.

Creo que la Comisién tiene un papel clave en subrayar la necesidad
de reglas estables, de un Estado de Derecho que proteja también los de-
rechos de las minorias nacionales y asista a los paises no sélo a desarro-
llar su legislacién, sino también su cultura juridica.

La fase de consolidacidn de las instituciones democraticas es tan im-
portante como la de transicion, asi que nunca deberiamos considerar
que la democracia y el Estado de Derecho han sido adquiridos ni que
las transiciones democraticas no tienen vuelta atras, sobre todo si la
mentalidad de respeto a la democracia no es, en si misma, irreversible.

Para ello, es esencial compartir experiencias y, en esto, Latinoamé-
rica y México pueden tener mucho que ensefiar y con qué contribuir
a la construccién de un entendimiento comun de la consolidacién de-
mocrdtica, del Estado de Derecho y de los derechos fundamentales.

La democracia es, sin ninguna duda, un anhelo compartido por las
sociedades. La Revolucion de las Rosas en Georgia o la Revolucion
Naranja en Ucrania, asi como la Primavera Arabe, han dado testimonio
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de ello. Pero el anhelo democratico se corresponde, a veces, mas con
la bisqueda de una identidad nacional, una identidad que, a menudo,
busca marcar una diferencia con un pasado politicamente conflictivo y
dificil, mediante la transicién a la democracia.

La experiencia de los estados de América Latina en su transicién a
la democracia y en la eleccién de sus sistemas de gobierno es muy util
Yy, a veces, cercana para otros paises que se hallan en una fase de cam-
bio politico profundo.

Recientemente, Tunez, miembro también de la Comision de Vene-
cia, ha avanzado hacia la democracia tras la revolucién, emprendiendo
una reforma global del sistema politico, electoral y constitucional.
Aunque Tunez tenia un consejo constitucional en el antiguo régi-
men, espera reemplazarlo por un Tribunal constitucional sélido y con
plenas competencias. En Marruecos, el reciente referéndum ha aumen-
tado los poderes del Consejo Constitucional. En Egipto, la Suprema
Corte Constitucional ha jugado un papel clave en las elecciones. Para
todos estos paises, la experiencia de México, compartida en reuniones
organizadas y auspiciadas por la Comisién de Venecia, ha sido de sumo
interés.

Sefioras y sefiores, la Comision de Venecia considera la justicia
constitucional como la piedra angular en el fomento del respeto a la
Constitucidn, a la democracia y al Estado de Derecho, asi como a los
derechos fundamentales. La justicia constitucional es la llave de la pro-
teccion de los principios y valores del Estado democratico contenidos
en la Constitucidn y el impacto de las decisiones de los tribunales cons-
titucionales y equivalentes es decisivo para la sociedad. El uso de refe-
rencias cruzadas a otros tribunales se ha convertido, por mucho, en un
instrumento clave para construir argumentos s6lidos en materia de de-
rechos fundamentales y del Estado de Derecho, que, segtn el informe
que adoptamos del tema en 2011, esta basado en ocho “ingredientes”:

1) La accesibilidad del derecho y la previsibilidad de ésta para el ciu-
dadano.

2

3

4

5

Los derechos legales no deben ser garantizados de forma discrecional.
Igualdad juridica.
El poder debe ser ejercido de forma legal, justa y razonable.

— ~— ~— ~—

Proteccién de los derechos humanos.
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6) Existencia de recursos para resolver litigios sin coste o retrasos
indebidos.

7) Los juicios deben ser justos.

8) Respeto por los estados de sus obligaciones en derecho internacio-
nal y en derecho nacional.

Les he facilitado una visién muy amplia de nuestras actividades
en muchos campos y paises. Pero las preguntas que quedan son: ;qué
efectividad tenemos?, ;escuchan los paises nuestros consejos?

Obviamente, no todos los paises siguen siempre nuestras recomen-
daciones. Nos ocupamos de cuestiones sensibles, relacionadas con los
intereses nacionales y con el control del poder en un ambiente demo-
cratico; para los politicos, puede ser clave tener, por ejemplo, una ley
electoral que les permita ganar las elecciones mas facilmente, y pueden
preferir esto antes que una ley electoral justa y equilibrada. Por tan-
to, hay resistencia a nuestras propuestas. También debemos respetar
el principio democratico: los parlamentos nacionales son los que de-
ben decidir qué soluciones son las mds apropiadas y cudles no pueden
ser impuestas.

Si un parlamento nacional considera y sostiene un amplio abanico de
posibilidades en debates inclusivos, pero se decanta por una conclusién
diferente de la recomendada por la Comisiéon de Venecia, es algo que
tenemos que aceptar y que es legitimo, a menos de que dicha soluciéon
vaya claramente en contra de estindares obligatorios internacionales.

Puedo afirmar, sin alguna duda, que nuestras opiniones tienen, en
general, un impacto considerable por una serie de motivos:

1) Enlos estados en los que trabajamos de forma habitual, la reputacion
de la Comisién de Venecia es muy alta. Los gobiernos suelen ser re-
ticentes a declararse abiertamente contrarios a las opiniones de ésta
y la oposicién puede utilizar las opiniones para enriquecer el deba-
te nacional.

2) Aunque no tenemos algiin mecanismo para forzar a un Estado a
adoptar una reforma positiva, la publicidad de las opiniones y el
debate si pueden llevar a evitar que el Estado vaya en la direcciéon
equivocada.
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3) A menudo, las mismas cuestiones se plantean varias veces en el
mismo pais; la Comisién contribuye asi a la discusién publica, a ge-
nerar debate y a impulsarlo.

4) Nuestras opiniones no estan basadas en consideraciones tedricas,
sino que tratamos de ser realistas y tener en cuenta lo que ocurre
en el pais y en el Estado en cuestion, escuchando a todos los actores
interesados.

Vivimos en un mundo globalizado y hay cada vez més necesidad de
asesoramiento juridico en dreas tradicionalmente consideradas como
domésticas. Es gracias al impulso y a los esfuerzos de los miembros de
la Comisién y de sus tribunales, como garantes y piezas clave de la ga-
rantia de los derechos, que es posible avanzar en la consolidacion de-
mocratica.

Gracias, sefor presidente.

Les deseo a todos un trabajo muy fructifero.
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Politica electoral internacional.
Estrategia de vinculacion del Tribunal Electoral
del Poder Judicial de la Federacion”

Introduccion

Son antecedentes conocidos de la historia del Tribunal Electoral
del Poder Judicial de la Federaciéon (TEPJF) la creacidon en el afo
1987 del Tribunal de lo Contencioso Electoral (Tricoel) y en 1990
su sustitucién por el Tribunal Federal Electoral (Trife), para pos-
teriormente, en 1996, convertirse en el TEPJF. Estas transformacio-
nes institucionales, que han facilitado el desarrollo democrético de
Meéxico, estan vinculadas tanto a la dindmica politica nacional como al
contexto internacional de la época.

Por ejemplo, el 17 de mayo de 1990, en la resolucién No. 01/90, la
Comision Interamericana de Derechos Humanos (cipH) publicé un
informe acerca de tres casos referidos a procesos electorales estatales
y municipales de México.! En dicho documento, la Comisién valoré la
importancia de que el pais contara con:

*  Una primera version de este texto estd disponible en TEPJF. Tribunal Electoral del Poder
Judicial de la Federacién. 2014. Politica electoral internacional. Estrategia de vinculacion del
Tribunal Electoral del Poder Judicial de la Federacion. Disponible en http://portales.te.gob.
mx/laborinternacional/sites/default/files/Pol%C3%ADtica%20Electoral%20Internacional 1.
pdf (consultada el 16 de abril de 2015).

El documento completo en espafiol estd disponible en https://www.cidh.oas.org/annual
rep/89.90span/Cap3d.htm.
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medios adecuados o de un recurso sencillo y rapido o de “cualquier otro recurso
efectivo ante los jueces o tribunales competentes, independientes e imparciales”
que amparen a quienes recurran contra “actos que violen sus derechos funda-

mentales” como son los derechos politicos.2

La Comisién también declaré tener conocimiento de la reforma a
la legislacion electoral de la época —que se publicé sélo tres dias des-
pués, el 20 de mayo, y que incluyd la publicacién del Cédigo Federal de
Instituciones y Procedimientos Electorales (Cofipe), en la que se man-
databa la creacién del Tribunal Federal Electoral como drgano juris-
diccional especializado en la materia, dotado de plena autonomia—.3
En ese sentido, la mdxima autoridad jurisdiccional electoral del pais
tiene una clara vocacién internacional en su origen y su actuacién.

La interaccion entre factores nacionales e internacionales para el
fortalecimiento democrético hace necesaria una vinculacién de las au-
toridades electorales con diversos actores en todo tipo de democracias
—maduras y jévenes, con tradiciones juridicas diversas y en contextos
institucionales varios—. Por ello, el TEPJF considera importante sinteti-
zar en el presente documento su principal actividad internacional, tan-
to la desarrollada en coordinacién con el Instituto Nacional Electoral
(INE) como la que desempenia de manera independiente.

Las referencias de esta valoracién son los articulos 23 y 25 de la Convencién Americana so-
bre Derechos Humanos, las cuales versan, respectivamente, acerca de derechos politicos y
proteccion judicial. El documento completo en espaiol esta en http://www.oas.org/ dil/esp/
tratados_B-32_Convencion_Americana_sobre_Derechos_Humanos.htm.

Un aspecto importante de la reforma fue la adicién del numeral 41 al articulo 60 constitucio-
nal, en el cual se establecid, conforme a los criterios expuestos por la Comisién Interamericana
de Derechos Humanos (CIDH), la existencia de un sistema de medios de impugnacién en mate-
ria electoral federal, cuyo conocimiento se otorgé al organismo publico encargado de preparar
y realizar las elecciones, asi como a un Tribunal calificado constitucionalmente como 6rgano
electoral jurisdiccional. Este Tribunal es antecedente directo del actual y sus decisiones han co-
brado mayor importancia al convertirse en la maxima autoridad en la resolucién de controver-
sias electorales.
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Politica electoral internacional de México

Como se dijo en la introduccién de este documento y en otros trabajos
de investigacion,* los factores internacionales juegan un papel impor-
tante en el fortalecimiento de los referentes legales y disefos institucio-
nales de una democracia. Por ejemplo, s6lo en materia de proteccion
de los derechos politicos de las mujeres, pueden identificarse nueve
instrumentos internacionales firmados por México desde 1981 has-
ta la fecha.® Estos documentos constituyen compromisos del Estado
mexicano que impactan directamente en las actividades y estrategias
de vinculacion de las autoridades electorales con sus contrapartes e
instituciones afines en otros paises.

Por ello, tanto el INE como el TEPJF cuentan con unidades espe-
cializadas en las relaciones con socios internacionales encargadas de
visibilizar los conocimientos desarrollados en México en foros re-
levantes, respecto a la garantia y el ejercicio de los derechos funda-
mentales. Asimismo, constituyen instancias que facilitan actividades
especificas que incluyen la observacion y el acompanamiento de pro-
cesos electorales en otros paises, intercambio de mejores practicas y
asistencia técnica, asi como la creacion de espacios de reflexion especiali-
zada con actores clave.

Centro Nacional de Competencia en Investigacién. 2007. The Quality of Democracy: De-
mocracy Barometer for Established Democracies (cuaderno de trabajo 10). Zarich: Marc
Bithlmann, Merkel Wolfgang, Bernhard Wessels y Lisa Miiller. [Disponible en http://www.
nccr-democracy.uzh.ch/publications/workingpaper/pdf/WP10.pdf (consultada el 16 de abril
de 2015)]. Acerca del caso mexicano y su relacion con el contexto internacional en la década de 1980,
véase Loaeza, Soledad. 2010. “La politica de acomodo de México a la superpotencia. Dos episodios de
cambio de régimen: 1944-1948 y 1989-1994". Foro Internacional, vol. L, nim. 3-4 (julio-diciembre):
627-60. [Disponible en www.redalyc.org/pdf/559/59921045003.pdf (consultada el 15 de abril
de 2015)].

La lista puede encontrarse en Guevara Castro, Alberto. 2015. “Lessons Learned in Removing
Barriers to Women s Participation in the Mexican Federal Congress”. En Extracted from Im-
proving Electoral Practices: Case Studies and a Practical Approaches, ed. Raul Cordenillo,
181-200. Estocolmo: IDEA. [Disponible en www.idea.int/publications/improving-electoral-
practices/loader.cfm?csmodule=security/geffile&pageid=67051 (consultada el 15 de abril)].
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Coordinacion de Asuntos Internacionales
del Instituto Nacional Electoral®

La Coordinaciéon de Asuntos Internacionales (car) del Instituto
Nacional Electoral (INE) es una unidad técnica especializada, adscri-
ta a la presidencia del Consejo General, creada por acuerdo de la Jun-
ta General Ejecutiva en enero de 1993 y formalizada mediante acuerdo
del Consejo General del INE en diciembre de 1997.

Desde su creacién ha sido responsable de planear e instrumentar la
estrategia de informacidn, acercamiento y vinculacién con la comuni-
dad internacional en seis vertientes fundamentales que reflejan el con-
junto de actividades que se llevan a cabo en esta unidad técnica:

1) Promocién de la imagen del INE ante la comunidad internacio-
nal mediante mecanismos permanentes de acercamiento, vincu-
lacién y cooperacién con instituciones, organismos y autoridades
electorales.

2) Atencidn de las solicitudes de asistencia técnica y cooperacién que
formulen organismos internacionales y autoridades electorales de
otros paises.

3) Proposicion y organizacién de encuentros con actores de la comu-
nidad internacional interesada en el desarrollo de la organizacién
electoral mexicana y la promocién de la democracia.

4) Elaboracién de productos informativos para promover el cono-
cimiento del sistema electoral mexicano, asi como el impulso de
proyectos de investigacion especializada en politica electoral com-
parada.

5) Promocion de la participaciéon de funcionarios del INE en foros de
cardcter internacional que permitan difundir y promover los aspec-
tos mas relevantes del régimen electoral mexicano, y conocer las
practicas y los procedimientos electorales de otros paises

6) Instrumentacion de programas de profesionalizaciéon y capacita-
cion que promuevan el intercambio de experiencias y practicas

Esta seccién reproduce contenidos que estdn publicados en http://www.ine.mx/portal/site/
ifev2/Coordinacion_de_Asuntos_Internacionales/.
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electorales, con el fin de coadyuvar al fortalecimiento institucional
de los organismos encargados de la administracion electoral.

Coordinacion de Relaciones con Organismos
Electorales del Tribunal Electoral”

Por su parte, el Tribunal Electoral, desde su primer informe de labores
como integrante del Poder Judicial de la Federacidn (1996-1997), da
cuenta del impulso a “las relaciones de cooperacioén e intercambio en
areas de interés comudn con organismos electorales’, incluyendo “di-
versas actividades con organismos electorales internacionales y de
otros paises”’® Ya en el Informe Anual 1997-1998, éstas aparecen co-
mo responsabilidad de la Coordinacién de Relaciones con Organismos
Electorales (Coroe), instancia encargada del establecimiento y la pro-
mocién de las relaciones institucionales con los organismos electora-
les nacionales e internacionales.

Desde entonces, y con el proposito de consolidar las relaciones
de cooperacién del TEPJF, la Coroe mantiene una constante interlo-
cucién y un intercambio de informacién con autoridades electora-
les, instituciones académicas y expertos en la materia, por medio de
la participacion y la realizacion de talleres y actividades nacionales e
internacionales; la concertacién de acuerdos y convenios de coope-
racidn y asistencia técnica electoral, y la recepcidn de visitantes y dele-
gaciones extranjeros y de otras entidades de la Republica mexicana en
actividades y reuniones de trabajo organizados por el Tribunal.

Con el objetivo de planear y proponer politicas de vinculacion de
relaciones institucionales del Tribunal Electoral con organismos elec-
torales de la Republica mexicana e instituciones interesadas en la
materia electoral, tanto de México como del extranjero, la Coroe desa-
rrolla las siguientes funciones:

Esta seccion reproduce contenidos del Manual de Organizacién Especifico de la Coordina-
cién de Relaciones con Organismos Electorales (COROE-OR-MOE-200), disponible en http://
portales.te.gob.mx/normateca/manual-de-organizaci-2.

8 Informe Anual 1996-1997 del Tribunal Electoral del Poder Judicial de la Federacién, disponible
en http://rimel.te.gob.mx:89/repo/ArchivoDocumento/15312.pdf.
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1) Establece los mecanismos y procedimientos para la vinculacién con
organismos electorales, nacionales e internacionales, que permitan
captar propuestas que fortalezcan el dmbito electoral nacional, asi
como el desarrollo de proyectos en la materia.

2) Asegura el establecimiento y la promocién de relaciones con ins-
tancias y autoridades electorales nacionales e internacionales, co-
mo embajadas, universidades e instituciones educativas, sociedad
civil organizada y todas aquellas instituciones u organizaciones in-
teresadas en la materia.

3) Coordina la celebracion de convenios, acuerdos, bases y cualquier
otro instrumento juridico de naturaleza analoga con autoridades
electorales de las entidades federativas, dependencias e institucio-
nes, para el desarrollo de programas, proyectos y ejecucion de las
acciones que competen al Tribunal Electoral.

4) Coordina las acciones relacionadas con los arreglos logisticos y las
gestiones financieras para la realizacion de actividades académi-
cas institucionales dentro o fuera de las instalaciones del Tribunal
Electoral; asi como la integracion de los expedientes de las activida-
des relacionadas con el ejercicio del gasto publico.

5) Promueve la difusién de investigaciones y analisis acerca de temas
electorales nacionales o extranjeros de relevancia en el dmbito de la
justicia electoral.

Centro Internacional de Capacitacion
e Investigacion Electoral

La convergencia en gran parte de los objetivos, estrategias y actividades
en materia internacional entre el INE y el TEPJF, por conducto de sus res-
pectivas coordinaciones, ha derivado en sinergias para fortalecer la par-
ticipacion de México en la comunidad electoral internacional.

Ejemplo de ello es que, a partir de 2004, el entonces Instituto Federal
Electoral (1FE), el TEPJF y el Programa de las Naciones Unidas para
el Desarrollo (PNUD) en México han colaborado en la imparticién de
talleres de administracion electoral, los cuales, desde mayo de 2006,
se insertaron en un esquema de cooperacién internacional horizontal
denominado Programa Internacional de Capacitacion e Investigacion
Electoral (p1CIE), con la finalidad de profesionalizar a los tomadores de
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decisiones de las autoridades electorales, y que en septiembre de 2010
se convirtio en el Centro Internacional de Capacitacion e Investiga-
cién Electoral (CICIE).

El cicIE es, en sintesis, un instrumento del nuevo tipo de coopera-
cion horizontal internacional que brinda una serie de herramientas de
capacitacion, asistencia e investigacién en materia electoral, tales co-
mo talleres de administracion electoral, cursos de profesionalizacién y
grupos de asistencia técnica.

Desde su creacion, se ha especializado en programas de capacitaciéon y
asistencia que coadyuvan en tres ejes:

1) El fortalecimiento de las instituciones democratico electorales.

2) La profesionalizacidn y la modernizacién de las autoridades y sus
sistemas.

3) El andlisis y la evaluacién de los procesos y sus legislaciones.

Es importante senalar que, como parte de las actividades del cicie
como espacio internacional para el fortalecimiento de capacidades de-
mocraticas, convergen esfuerzos de actores nacionales e internacio-
nales. Entre estos ultimos se encuentran diversas instancias de las
Naciones Unidas, el Instituto Internacional para la Democracia y la
Asistencia Electoral (IDEA Internacional), el Centro de Asesoria y Pro-
mocion Electoral (Capel) del Instituto Interamericano de Derechos
Humanos (11DH), la Organizacién de los Estados Americanos (OEA),
la Fundacién Internacional para Sistemas Electorales (IFES), ademas
de las autoridades electorales nacionales que han buscado un acerca-
miento directo, ya sea como proveedores de conocimiento o como so-
licitantes de los programas que imparte el CICIE.

En las més de 50 ediciones de los talleres de capacitacién ofrecidos
por éste desde su creacion y hasta 2014, la participacién del TEPJF ha
sido fundamental para ofrecer un panorama completo del desarrollo
democrético de México y su estructura institucional. Especificamente,
el Tribunal participa con expositores que incluyen a sus magistradas y
magistrados, funcionarios jurisdiccionales y otros servidores publicos
especializados en comunicaciones, administracion y gestion del cono-
cimiento en materia de justicia electoral.
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Espacios internacionales de participacion
sistematica del Tribunal Electoral

La creciente necesidad de contenidos especializados en la garantia
de los derechos politicos y la resoluciéon de controversias en el con-
texto de los procesos electorales en otros paises han incrementado
la presencia del TEPJF, tanto en agrupaciones regionales y globales
de autoridades electorales como en foros de alto nivel, que van desde
las conferencias de expertos hasta los érganos especializados en dere-
cho constitucional y justicia electoral. Tanto en las asociaciones de la
primera categoria como en los foros de la segunda, el TEPJF ha hecho
contribuciones significativas a la construccién de los puentes entre la
democracia mexicana y las de otros paises.

Agrupaciones regionales y globales
de autoridades electorales
a las que pertenece el Tribunal Electoral

La primera categoria agrupa a asociaciones de autoridades electorales
conlas que, yaseacomo miembro de pleno derechouobservador, el TEPJF
ha forjado relaciones que facilitan el intercambio de sentencias, tecnolo-
gias y politicas para el analisis comparado de sus funciones. Entre otros,
este grupo incluye a la Asociacion de Autoridades Electorales Europeas
(ACEEEO), la Asociaciéon Mundial de Organismos Electorales (A-WEB),
la Unién Interamericana de Organismos Electorales (UNIORE) y a las
dos asociaciones que le anteceden: el Protocolo de Tikal y el Protocolo
de Quito. Al igual que en el caso de la ACEEEO, las dos dltimas asocia-
ciones agrupan exclusivamente a autoridades electorales que, por crite-
rio geografico, excluyen a México, pero a cuyas reuniones y actividades
vinculadas ha sido invitado el TEPJF en diversas ocasiones.

Merece particular atencién la participacién del Tribunal Electoral
en la UNIORE, a la cual pertenece formalmente desde el 3 de julio de
1996. El ingreso de México a dicha asociacién permitié visibilizar
cambios profundos y mejoras sustantivas en los procesos y la integra-
cion de sus autoridades electorales en el continente americano. Al in-
gresar, el entonces IFE y el Tribunal Electoral asumieron la presidencia
de la UNIORE, ddndole un impulso decisivo a la integracién electoral
continental. Asimismo, como en su momento lo sefiald el secretario
ejecutivo de la UNIORE, la membresia de México también significaba
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contar con un mecanismo que le permitiera maximizar su vocacién de
formar parte de la comunidad electoral americana.’

La vocaciony el liderazgo de México se refrendaron enla X Con-
ferencia de la UNIORE, en la cual nuevamente asumié la presidencia
del organismo, en el afio 2010. Los documentos de trabajo que se
generaron en esa nueva etapa todavia son el punto de partida para
discusiones en la UNIORE acerca de temas fundamentales, como su
estrategia de vinculacion interna y externa, protocolos técnicos para

la observacion electoral y otros asuntos torales.

Comision Europea para la Democracia
a través del Derecho (Comision de Venecia)

En la categoria de foros de alto nivel en los que participa sistematica-
mente el TEPJF, entre los mas importantes se encuentra la Comisién
Europea para la Democracia a través del Derecho, también llamada
Comisién de Venecia.

Antecedentes de la Comision

En una entrevista concedida al diario E/ Pais, Antonio La Pergola, en-
tonces ministro italiano para las relaciones con la Comunidad Eu-
ropea, hablaba de las potenciales contribuciones de Europa para el
desarrollo del concepto “democracia a través del derecho’, y de la ley
como punto de partida para la consecucidn de los valores democrati-
cos. En esa conversacion, comentaba al periodista:

piense en el problema de Argentina, por ejemplo, y en general en la consolida-
ciéon de la democracia en América Latina, o bien la democracia que empieza a
soplar como un viento de primavera en los paises de Europa oriental. ;Qué tipo
de democracia se puede imaginar que tome y tenga en cuenta la experiencia

comun de los paises europeos?10

La importancia del ingreso de México a la UNIORE, ano 4, numero 1, afio 1998, pag. 10-3.
Disponible en http://rimel.te.gob.mx:89/repo/ArchivoDocumento/16312.pdf.

10 Arias, Juan. 1989. “Antonio La Pergola: ‘El derecho amplia las atribuciones comunita-

rias”. El Pais. 27 de marzo, seccién Internacional. [Disponible en http://elpais.com/diario/
1989/03/27/internacional/606952808_850215.html (consultada el 3 de enero de 2014)].
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Asi visualizaba su fundador los cimientos de lo que se converti-
ria en un foro de debate para la consolidacién de la democracia en to-
do el mundo. Lo que en 1989 se pensaba como un espacio desde el
cual las democracias de diversas latitudes podrian obtener de Europa
experiencias para su propio fortalecimiento, hoy constituye un érga-
no consultivo formal que no sélo cumple con el objetivo inicialmente
planteado, sino que permite un auténtico intercambio entre expertos
de mds de 50 paises, del cual el propio continente se beneficia.

La Comision de Venecia fue creada en 1990 como érgano consulti-
vo del Consejo de Europa (CoE) en materia constitucional. Se creé por
la necesidad de prestar apoyo y asesoria a nuevas democracias en el
disefio de sus constituciones. El contexto histérico de su instauracion
enfocd sus esfuerzos en Europa central y del este, pero desde la caida
del muro de Berlin, las funciones de la Comisién de Venecia se han am-
pliado para trabajar temas como la independencia del Poder Judicial,
derechos fundamentales, derecho electoral y cuestiones relativas a las
minorias nacionales, por citar algunos ejemplos. Actualmente, el tra-
bajo de la Comisidn de Venecia se apega a cuatro ejes fundamentales:

1
2
3
4

Asistencia constitucional.
Cooperacién con tribunales constitucionales.
Elecciones, referendos y partidos politicos.

~— — ~— ~—

Estudios, informes y seminarios transnacionales.

La Comision de Venecia es un érgano integrado por expertos inde-
pendientes con experiencia de trabajo en instituciones democraticas
o que han contribuido al desarrollo del derecho y la ciencia politica.
Los representantes son académicos reconocidos en el &mbito del dere-
cho, magistrados y ministros, o incluso legisladores. Aunque éstos son
nombrados por los estados participantes de la Comisién de Venecia
—para un periodo de cuatro ailos—, es importante recalcar que, de-
bido a que es un 6rgano consultivo y no deliberativo, ellos no toman
decisiones a nombre de los estados o instituciones de las que forman
parte, ya que la representacion es a titulo personal.

La Comisién cuenta con 60 estados miembro: 47 pertenecen al
Consejo de Europa y 13 son naciones de Asia, América y Africa.ll

11 Los miembros del Consejo de Europa son Albania, Alemania, Andorra, Armenia, Austria,

Azerbaiyan, Bélgica, Bosnia-Herzegovina, Bulgaria, Croacia, Chipre, Reptiblica Checa,
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Esto debido a que, en 2002, el Comité de Ministros del CoE modifi-
¢6 los estatutos para permitir que paises no europeos pudieran acce-
der como estados miembro. En el articulo 2, parrafo 5, de la version
revisada de los Estatutos de la Comisién de Venecia se especifica que
el Comité de Ministros puede, por una mayoria de dos terceras par-
tes, invitar a paises que no pertenezcan al Consejo de Europa a for-
mar parte de ésta, en el marco de un acuerdo ampliado (Enlarged
Agreement). Esto abrid la puerta para que paises como México ingre-
saran formalmente.

La Comision alberga estados miembro, observadores y asociados,
ademads de entidades con estatus especial. Una de las diferencias entre
los miembros de pleno derecho y los observadores es que los tltimos
s6lo son invitados a las sesiones plenarias cuando el organismo asi lo
decide, y los documentos de trabajo no les son mostrados antes de que
hayan sido aprobados. Ademas, sus intervenciones son determinadas
por la Secretaria de la Comisidn, tanto en lo relacionado con la dura-
ciéon como con el tema. Finalmente, los estados observadores no pue-
den votar las mociones ni los proyectos.

Pertenencia de México
a la Comision

Dado el alto grado de especializacién que han alcanzado los debates en
la Comisién de Venecia, y considerando su reconocimiento internacio-
nal, desde 2007 el TEPJF recibid y aceptd una invitacién para participar
como observador en diversas actividades del organismo europeo.

El 24 de febrero de 2009, la comisionada para el Desarrollo Politi-
co de la Secretaria de Gobernacién (Segob), Blanca Heredia Rubio, re-
mitié a la Unidad de Asuntos Juridicos de la dependencia la opinién
de la Unidad para el Desarrollo Politico acerca de la modificacién de la
membresia de México ante la Comisidn de Venecia, y esta ultima uni-
dad concluyé que la propuesta resultaba viable y conveniente.

Dinamarca, Eslovaquia, Eslovenia, Espafia, Estonia, Finlandia, Francia, Georgia, Grecia,
Hungria, Islandia, Irlanda, Italia, Letonia, Liechtenstein, Lituania, Luxemburgo, Macedonia,
Malta, Moldavia, Ménaco, Montenegro, Noruega, Paises Bajos, Polonia, Portugal, Reino Unido,
Rumania, Rusia, San Marino, Serbia, Suecia, Suiza, Turquia y Ucrania. El resto de los integrantes
de la Comisién de Venecia son: Kosovo, Kirguistan, Kazajstan, Chile, Corea del Sur, Marrue-
cos, Argelia, Israel, Tanez, Pert, Brasil, Estados Unidos y México.
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Por su parte, el 17 de abril de 2009, la subsecretaria de Relaciones
Exteriores, Lourdes Aranda Bezaury, emitié un comunicado a la Sub-
secretaria de Hacienda y Crédito Publico, en el que sefiald, entre otras
cuestiones, que la participacién de México como miembro de la Comi-
sion de Venecia tendria las siguientes ventajas:

1) Apuntalar del reconocimiento internacional por los esfuerzos en el
avance democrdtico del pais.

2) Apertura de una plataforma adicional para una mayor interaccién
con los procesos de avance democrético en Europa y otras regiones.

3) Aprovechar las experiencias y el conocimiento especializado de
temas de relevancia para el pais, incluyendo, entre otras cuestio-
nes, los derechos politicos de las minorias, democracia directa y te-
mas vinculados con el financiamiento y la conducta de los partidos
politicos.

4) Elaborar estudios especificos de temas de interés para las institu-
ciones mexicanas.

El 10 de noviembre de 2009, el director general de la Subsecretaria
de Egresos de la sHCP, Nicolds Kubli, informé al entonces secretario
administrativo del TEPJF, Diego Gutiérrez Morales, que, con base en
lo establecido en el articulo 99 de la Constitucién Politica de los Esta-
dos Unidos Mexicanos (cPEUM),!2 en el cual se le confiere autonomia
presupuestaria al TEPJF, éste se encontraba en facultad de considerar
en su presupuesto autorizado para ese afio la cuota correspondiente a
la membresia de México ante la Comisién de Venecia y podia progra-
mar, para los ejercicios subsecuentes, el pago de ésta.

El 17 de noviembre de 2009, mediante el acuerdo 371/S11(17-
XI-2009), la Comisién de Administracion del TEPJF determind lo
siguiente:

PRIMERO. La Comisién de Administracién autoriza que el Tribunal Electoral

del Poder Judicial de la Federacién haga una aportacién del equivalente en

pOF. Diario Oficial de la Federacion. 1996. Decreto mediante el cual se declaran reformados
varios articulos de la Constitucion Politica de los Estados Unidos Mexicanos. 22 de agosto.
[Disponible en http://www.diputados.gob.mx/LeyesBiblio/ref/dof/ CPEUM_ref 136_22ago96_
ima.pdf (consultada el 16 de abril de 2015)].
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moneda nacional de 60,000.00 euros (Sesenta mil euros) que seran utilizados
para el pago de la cuota anual de membresia a la “Comisiéon Europea para la De-
mocracia a través del Derecho” también conocida como “Comisién de Venecia”.
SEGUNDO. Se instruye a la Secretarfa Administrativa para que programe de
manera oportuna en los Anteproyectos de Presupuesto de Egresos del Tribunal
Electoral del Poder Judicial de la Federacién de los ejercicios subsecuentes, el
pago de la cuota anual de membresia a la “Comisién Europea para la Democracia
a través del Derecho’, también conocida como “Comisién de Venecia”.

TERCERO. Se instruye al Comité de Adquisiciones, Arrendamientos, Presta-
cién de Servicios y Obra Publica, a efecto de que determine en el &mbito de sus
atribuciones y en cumplimiento a la normatividad aplicable la procedencia del

pago de la cuota anual de la membresia de mérito.

El 18 de noviembre de 2009, la embajadora de México ante el
Reino de Bélgica, el Gran Ducado de Luxemburgo y la Misién ante
la Unién Europea, Sandra Fuentes-Berain, present6 oficialmente a
Thorbjern Jagland, secretario general del Consejo de Europa, la solici-
tud de membresia de México a la Comisién de Venecia. El 3 de febrero
de 2010, durante la reunién 1,076 del Comité de Ministros del Conse-
jo de Europa, se aprobé por unanimidad la solicitud.

El 8 de marzo de 2010, la representacion de México ante el Conse-
jo, por via de su titular —Lydia Madero—, inform¢ al secretariado de
la Comisién que el gobierno de México, por medio del TEPJF, habia de-
signado a la magistrada Maria del Carmen Alanis Figueroa como re-
presentante titular del pais ante dicho organismo. Por la misma via, el
5 de mayo de 2010 se informé al secretariado de la Comisién acerca de
la designacidn del gobierno mexicano, por medio del TEPJF, del magis-
trado Manuel Gonzélez Oropeza como representante alterno.

El secretario de la Comisidn de Venecia respondié en dos comuni-
cados, fechados el 16 de marzo y el 18 de mayo de 2010, dindose por
enterado de la designacion de la magistrada y del magistrado para el
periodo que culminé el 2 de febrero de 2014. Asimismo, por parte de la
Suprema Corte de Justicia de la Nacidn (scjN), a la que se invité a for-
mar parte de la representacion del Estado mexicano ante la Comision,
fue designado para el mismo periodo, en calidad de representante
alterno, el ministro Arturo Zaldivar Lelo de Larrea.
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Desde febrero de 2014, el representante titular de México ante la
Comision es el magistrado presidente del TEPJF, José Alejandro Luna
Ramos, y los representantes alternos son la magistrada Maria del Car-
men Alanis Figueroa y el magistrado Manuel Gonzalez Oropeza.

Resultados de México
ante la Comision

Con la membresia, México ha participado en:

1) Sesiones plenarias de la Comisién de Venecia y reuniones del Con-
sejo para las Elecciones Democréticas (cuatro veces al aino).

2) Reuni6n del Consejo Conjunto de Justicia Constitucional (anual).

3) Conferencia Europea de Organismos Electorales (anual).

4) Reuniones de subcomisiones especializadas, como las de Derechos
Fundamentales, Instituciones Democrdticas o la de América Latina
(cuando son convocadas).

Estudios y opiniones expertas

Los representantes de México ante la Comisiéon de Venecia han partici-
pado en los siguientes proyectos en calidad de relatores (rapporteurs):

1) Revision del Cédigo sobre la Observacién Electoral en el Reino
Unido y elaboracién de una opinién experta, adoptada por el Pleno
de la Comision de Venecia en diciembre de 2010 (con los comenta-
rios de la magistrada Maria del Carmen Alanis Figueroa).!3

2) Opinién amicus curiae respecto de un caso acerca de crimenes de
lesa humanidad en Perd (caso Santiago Brysén de la Barra), adop-
tada por el Pleno en octubre de 2011 (con los comentarios del ma-
gistrado Manuel Gonzalez Oropeza).1*

3) Estudio y andlisis del nuevo Cddigo Electoral de Georgia, en vista
de las elecciones parlamentarias (2012) y presidenciales (2013) en

13 Disponible en http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)045-e.

14 Disponible en http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-

AD(2011)041-e.
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ese pais. Se revis6 y adoptd en la Sesion Plenaria de la Comisidn de
Venecia de diciembre de 2011 (con los comentarios del magistrado
Manuel Gonzalez Oropeza).1®

Opinidn acerca de la Ley Federal sobre la Eleccién de Diputados de
la Duma Estatal en la Federacion Rusa, adoptada por el Consejo pa-
ra las Elecciones Democraticas de la Comisién de Venecia durante
la 90° Sesién Plenaria de la Comisidn de Venecia, en marzo de 2012
(con los comentarios de la magistrada Maria del Carmen Alanis
Figueroa).1®

Reporte acerca del mal uso de recursos ptblicos en procesos electo-
rales, revisado y adoptado durante la 97* Sesién Plenaria de la Co-
misién de Venecia, en diciembre de 2013 (con los comentarios del
magistrado Manuel Gonzalez Oropeza).l” Para la elaboracién de
este reporte, el TEPJF también tuvo participaciéon en un seminario
celebrado en Tiblisi, Georgia.!8

Participacion en la misién de observacion en las elecciones antici-
padas de Bulgaria (con las contribuciones del magistrado Manuel
Gonzélez Oropeza).l?

Opinién conjunta acerca de la propuesta de reforma a la legislacion
electoral de la Republica de Moldavia, adoptada por el Consejo pa-
ra las Elecciones Democraticas en su 47* Sesidon y en la 98* Sesion
Plenaria de la Comision de Venecia, en marzo de 2014 (con los co-
mentarios del magistrado Manuel Gonzalez Oropezay la participa-

cién del experto Alberto Guevara Castro).20

También en este rubro cabe destacar la visita de los relatores de la

Comisiéon de Venecia al TEPJF, para emitir una opinién acerca de

15

16

17

18

19

20

Disponible en http://www.legislationline.org/download/action/download/id/3569/fileJoint%20
VC%200DIHR%200pinion%200n%20draft%20Law%20amendments%20and%20additions%
20t0%20the%20Georgian%20Law%200n%20POLIT_Unions_22%20Dec%202011_en.pdf.

Disponible en http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2012)002-e.
Disponible en http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2013)033-e.

Disponible en http://cesko.ge/files/2013/CONFERENCE/Misuse_of_administrative_resources_-_
Alberto_ GUEVARA_CASTRO.pdf.

Disponible en http://www.te.gob.mx/comisiones/comisiones/ AO8BF999-9684-400B-A079-
CE7EA4F4707D/Informe.pdf.

Disponible en http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)003-e.
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lalegislacién mexicana en materiaelectoral. Ellos fueronrecibidosenlas
instalaciones de la Sala Superior los dias 12 y 13 de noviembre de 2012.
El reporte atestigua la complejidad de la legislacidn electoral mexica-
na y destaca la alta responsabilidad de este Organo Jurisdiccional. Sus
elementos de andlisis coinciden con preocupaciones atendidas en la
ultima reformaalalegislacion electoral mexicana, en el primer semestre
de 2014. Este reporte fue presentado durante la 95% sesidn plenaria, de-
jando testimonio del compromiso con las mejores précticas interna-
cionales para continuar a la vanguardia de la justicia electoral.

Version en espaiiol del Codigo
de Buenas Practicas en Materia Electoral

Con base en un proyecto conjunto entre la Comision y el TEPJF, se
llevé a cabo la publicacién —y posterior difusion— de una version
en espanol del Cédigo de Buenas Practicas en Materia Electoral de
la Comision de Venecia. Este documento contiene directrices gene-
rales para optimizar el funcionamiento de los procesos y las practicas
electorales.

Subcomision sobre América Latina

En el marco de la 872 Sesién Plenaria (junio de 2011), se determind res-
tablecer la Subcomision sobre América Latina, presidida por la magis-
trada Maria del Carmen Alanis Figueroa e integrada por el magistrado
Manuel Gonzalez Oropeza.

Algunas de las actividades que se realizan en el marco de ésta son
las siguientes:

1) Cuando haya casos en los que se solicite una opinién acerca de al-
gun pais de América Latina, se puede determinar que alguno de
los miembros de la Comisién de Venecia que pertenecen a esta re-
gion geografica (México, Brasil, Chile o Pert) funja como uno de
los relatores (rapporteurs) o expertos durante los trabajos de ana-
lisis e investigacidn correspondientes. Incluso, se busca involucrar

a los paises de la regién que no son miembros en la provision de
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insumos para la elaboracién de estudios. Ejemplo de ello es el estu-
dio de democracia interna en los partidos politicos, en el que par-
ticipan miembros de la Subcomisién, incluidos los representantes
mexicanos, y para el cual ya se han recabado insumos de paises como
Argentina, Bolivia, Costa Rica, Paraguay, Uruguay y Venezuela,
entre otros.

2) Se amplia la posibilidad de trabajo conjunto con los organismos
electorales del continente americano —mediante la UNIORE, por
ejemplo— y con otras instituciones internacionales preocupa-
das por el fortalecimiento de la democracia y el Estado de Dere-
cho, como la Conferencia Mundial de Justicia Constitucional.

3) La creacion de la Subcomisidn facilita el acercamiento de la Comi-
sién de Venecia a diversas ambitos de paises de esta region geografica
desde el punto de vista de los derechos de grupos minoritarios, par-
ticularmente respecto a los pueblos indigenas.

4) Se promueve la difusion de sentencias de las cortes constituciona-
les participantes —por medio del Boletin de Justicia Constitucional
y la base de datos copICES—, asi como la traduccidn al inglés de las
distintas legislaciones electorales actualizadas de los paises latinoa-
mericanos, a fin de que puedan ser incorporadas a la base de datos
VOTA. Lo anterior permitird una mayor difusién de las sentencias
de cortes y tribunales, asi como de los cédigos y leyes electorales de
los paises de América Latina, a fin de que puedan servir como apoyo
para la resolucién de conflictos de indole electoral en otros estados.

5) Se facilita la produccién de estudios y publicaciones en materia
electoral en temas de interés de los paises de la regién. Tal es el ca-
so del estudio acerca de la aplicacion de tratados internacionales de
derechos humanos, el cual motivé la organizacion de un congreso
durante la presidencia de la Subcomision por parte de México.

En el contexto de estas responsabilidades, en octubre de 2013, por
primera vez en la historia la Subcomisién sesioné en América Latina,
en el marco del Congreso Internacional sobre la Aplicaciéon de Trata-
dos de Derechos Humanos, celebrado en la Ciudad de México. Ahi se
acord¢ la realizacién de una segunda reunién en Ouro Preto, Minas
Gerais, Brasil, en la cual se abordaria el tema del papel de los jueces en
situaciones de crisis econdémicas.
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En mayo de 2014, con la presidencia de Brasil y la vicepresiden-
cia de México, la Subcomisién volvid a reunirse conforme a lo acorda-
do y se exploré la posibilidad de establecer un 6rgano permanente e
independiente para América Latina, como una institucién hermana de

la Comisién de Venecia.?!

Participacion en la base de datos copicEs

El sistema coDpICES se compone de una base de datos administrada por
la Comision de Venecia de sentencias seleccionadas emitidas por cortes
nacionales constitucionales (o su equivalente) y dérganos suprana-
cionales, asi como de leyes nacionales de los paises de Europa, Asia,
América y Africa que participan en el proyecto.

La Comision desarrolla importantes trabajos de cooperacion con
los tribunales constitucionales de los paises miembro por medio de
su Consejo Conjunto de Justicia Constitucional, integrado por miem-
bros de la propia Comisién y agentes de enlace de las cortes y tribuna-
les constitucionales invitados, entre otros.

En el Secretariado de la Comision de Venecia, la Division de Justi-
cia Constitucional es la que se encarga de la organizacién del conteni-
do de la base de datos. En general, los tribunales o cortes participantes
envian tres veces al afo sentencias relevantes acompanadas por resu-
menes de menos de 1,200 palabras (précis), y deben presentarse en in-
glés o francés, aun cuando las decisiones o sentencias se envien en un
idioma diferente.

El TEPJF participa activamente en el enriquecimiento de la base
de datos copices mediante el envio —aproximadamente tres veces
al ano— de su normatividad interna actualizada, asi como de rest-
menes de sentencias de temas relevantes, como la suspension de dere-
chos politico-electorales, la protecciéon del derecho a la honra durante
las campanas electorales y su difusion en los medios de comunicacion,
la proteccién de las prerrogativas de pueblos indigenas en el pais, en-
tre otros.

2l Los reportes de la comisién en Ouro Preto estin disponibles en http://www.te.gob.mx/

comisiones/comisionesp/ConsComActDet.aspx?pAccion=M&pldCom=4C7C15EC-
7EB2-4641-B6B7-F2FDE9439E1B y http://www.te.gob.mx/comisiones/comisionesp/Cons
ComActDet.aspx?pAccion=M&pIldCom=F2C6183E-EB98-4A9D-B89C-38E1D37649CE.
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Administracion conjunta
de la base de datos voTA

La base de datos voTa (http://vota.te.gob.mx/) es una coleccién de la
legislacion electoral de los estados miembro de la Comision de Venecia,
y de opiniones y estudios preparados por ésta, ademas de otros docu-
mentos internacionales en la materia. Fue creada en 2002 y contiene
las legislaciones electorales de mas de 50 paises que colaboran con la
Comisién.

En noviembre de 2011, se inici6é un proyecto entre la Comision de
Venecia y el TEPJF para compartir la administracién de la base de datos
VOTA, con el propésito de alcanzar los siguientes objetivos:

1) Mejorar el catdlogo sistematico en tres idiomas (espafiol, francés
e inglés).

2) Mejorar el motor de busqueda y la interfaz virtual.

3) Crear una seccién de documentos juridicos electorales en espaiol.

4) Incluir la legislacion electoral mexicana y sistematizarla de
acuerdo con el catdlogo juridico electoral de la base de datos
vOTA. Este ejercicio abre la posibilidad de expandir la nueva ver-
sion de voTa, con documentos de otros paises de América Latina.

La base de datos anterior incluia un tesauro sistematico que permi-
tia obtener la seleccion de documentos o articulos especificos de un te-
ma concreto. Lo mds importante era una tabla de referencias mediante
la cual se creaban vinculos entre los articulos o las secciones de una ley
o un documento con las clasificaciones del tesauro. Funcionarios de la
Direccién General de Sistemas y de la Coordinacién de Jurispruden-
cia, Seguimiento y Consulta del TEPJF evaluaron el funcionamiento
de éste y sugirieron mejoras para su administraciéon, mantenimiento y
operacidn, mediante la utilizacién de herramientas técnicas y progra-
macién mas avanzadas.

En abril de 2012 se celebraron dos reuniones técnicas en la Ciu-
dad de México, con la presencia de Serguei Kouznetsov, de la Divi-
sion de Elecciones y Referéndum del Secretariado de la Comisién de
Venecia. Dada la complejidad del proyecto, por parte del TEPJF par-
ticiparon funcionarios de diversas areas, incluyendo el Centro de
Capacitacion Judicial Electoral (ccyE), la Coordinacion de Jurisprudencia,
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Seguimiento y Consulta (cjsc), la Coordinaciéon de Relaciones con
Organismos Electorales (Coroe), la Direccién General de Sistemas
(pGs), la Coordinacion de Informacion, Documentacién y Transpa-
rencia (cIDT), y la Direccién General de Estadistica e Informacién
Jurisdiccional (DGEIj).

En esas reuniones, la Comisién y el TEPJF desarrollaron un plan
conjunto para renovar la base de datos y su pagina web. Este incluyé
un nuevo disefio grafico y un formato de bisqueda de contenidos mas
funcional, con mayor rapidez y precisién en los resultados. Las labores
se programaron en cinco etapas:

Etapa 1. Disefio del proceso de captura.

Duracién: un mes (de abril a mayo de 2012).

Se identificaron 312 documentos contenidos en el voTa original y
se elabord una matriz de relacion entre términos especificos y articu-
los, lo que permitié mostrar resultados mds concretos en la busqueda
de documentos.

Etapa 2. Captura de datos.

Duracién: cinco meses (de mayo a septiembre de 2012).

1) Todos los articulos disponibles en el voTa original se capturaron
en el nuevo.

2) La captura se realizé de forma manual, ya que el método de almace-
naje de informacién del vora original no coincide con el esquema
del nuevo, lo que impidié migrar la informacién automaticamente.

3) El TEPJF apoyd en la indexacién de los documentos que se adiciona-
ron a la base, incluyendo los textos en idioma espaiiol, asi como en
el mantenimiento, éste y su enriquecimiento con nuevos documen-
tos necesitaron acciones en tres ambitos, por lo que la contribucién
del TEPJF consistid en lo siguiente:

a) Los textos (legislacion, instrumentos internacionales y otros do-
cumentos en materia electoral en espanol) fueron indexados por
un funcionario especializado en el tema.

b) Lainformacion indexada se incorporo a la parte técnica de la ba-
se por medio de una tabla en la que se marcaron las referencias
correspondientes con base en el tesauro.
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¢) En una etapa simultdnea, se desarrollaron los componentes
tecnolégicos del voTA nuevo y se designé a personal de la
DGS para su mantenimiento permanente.

Etapa 3. Desarrollo informadtico del nuevo sistema VOTA.
Duracién: cinco meses, el desarrollo inicial (de junio a octubre de
2012), y esfuerzos permanentes de mantenimiento (hasta la fecha).

1) La paGs del TEPJF elaboré los componentes tecnoldgicos del nuevo
vOTA: un administrador de contenidos, una base de datos y una
coleccién de documentos.

2) Actualmente, personal de la DGs atiende las solicitudes de mejora
de la base de datos y supervisa su buen funcionamiento.

Etapa 4. Consolidacion de contenidos.

Duracién: 12 meses (de octubre de 2012 a septiembre de 2013). Ac-
tualmente se realiza una revisién en busca de inconsistencias, omi-
siones y errores en el indice de la base de datos, tomando en cuenta
la retroalimentacion del Secretariado de la Comision de Venecia. Esta
revision se lleva a cabo periédicamente, después de cada actualizacion.

Etapa 5. Nueva administracion de contenidos compartida.

Duracién: a partir de septiembre de 2013.

1) Una vez que los contenidos se hayan consolidado hasta la fecha de
la dltima actualizacion, se capacitara al personal del Secretariado
de la Comisién de Venecia encargado de solicitar actualizaciones de
informacién a los estados miembro.

2) El personal especializado del TEPJF sera responsable de la adminis-
tracion de la informacion de los paises de habla hispana en Améri-
ca Latina.

Durante la instrumentacién de este plan, se atendieron varias soli-

citudes de la Comision de Venecia, en los rubros de formato, conteni-
do y funcionalidad.
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Cuadro 1. Mejoras de contenido
a solicitud de la Comision de Venecia

Solicitud

Enalgunassecciones, la clasificacién de
los documentos conforme
al tesauro es incorrecta.

Respuesta

Se han revisado todos los errores
reportados, corrigiendo la clasificacion
de contenidos conforme a los criterios de
indexacion acordados.

Se espera la validacién de la Comision

de Venecia.

Fuente: Elaboracion propia con base en datos de la Comision de Venecia.

Cuadro 2. Mejoras de formato a solicitud
de la Comision de Venecia

Solicitud

Incorporar un mapa de Europa a la pagina
web o uno de todo el mundo.

Respuesta

El mapa de Europa se muestra enla
paginade bienvenida, ofreciendo acceso
interactivo por pafs.

Al desplegar un listado de documentos,
el primer resultado aparece con sangria.

Se eliminé la sangria para desplegar
el listado de resultados de manera
uniforme.

La lista de resultados del buscadorno es
visible yhay mucho espaciovacio debajo
de la misma.

Se distribuy6 el formulario del buscador
con la finalidad de tener un mejor espa-
cio entre los elementos.

En el buscador, los rubros “Date Adoption
(Min):”y “Date Adoption (Max)” deben
ser, respectivamente, “Date from”y
“Date until”.

Ahora el texto del buscador dice “Date
from” y “Date until”.

Cuando se realiza una consulta, no esta
claro para el usuario en qué documento
se encuentra.

En el encabezado de las paginas consul-
tadas se menciona eldocumento desple-
gado en pantalla, para mayor referencia.

Existe un problema con la apéstrofe en la
referencia a “Europe’s”.

Serevisaron todos los contenidos con la
referencia y no se encontr6 el error.

Se espera validacion de la Comision de
Venecia.

Al ejecutar bisquedas, los titulos de algu-

nos documentos contindan en el espacio
del siguiente encabezado.

Se modificé la altura de la caja que
contiene el titulo del articulo para que
se adaptara automaticamente altexto
contenido.

Fuente: Elaboracién propia con base en datos de la Comision de Venecia.
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Cuadro 3. Mejoras de funcionalidad
a solicitud de la Comision de Venecia

Solicitud

Hay un problema de homogeneidad en el
mapa interactivo: al sefialar

los paises con el ratén, sélo algunos se
iluminan (por ejemplo, Canada

lo hace y Estados Unidos no). Cada pais
para el cual se tiene informacion en la
base de datos debe estar habilitado en el
mapa interactivo.

Respuesta

Se actualiz6 la configuracién

del mapa interactivoYy, a la fecha, todos los
paises con contenido funcionan como esta
especificado.

Existen problemas técnicos al ingresar a
la base de datos con Internet
Explorer version 9.

Se actualiz6 la programacion

de la pagina web para desplegarse ade-
cuadamente en los exploradores mas co-
munes (Internet Explorer desde la version
8, Safari, Google Chrome, entre otros).

En la version actualizada de la pagina
web, algunas categorias en las pestafas y
enlaces ya no son necesarios. Por ejemplo,
el enlace a “Tratado internacional” que apa-
rece al hacer clic en cualquier pafs, ya no
tiene sentido. Seria mejor eliminarlo.

El contenido ahora esté organizado confor-
me a criterios que, en lo posible,

evitan la duplicidad de informacién.
Algunas subcategorias desaparecierony

la legislacién esta indexada conforme a
definiciones compartidas.

Eliminar el enlace “Ver documento” que
se despliega debajo de cada resultado al
realizar una blsqueda portema o pais.

Se preservé el vinculo, ya que

en muchos casos aparece mas de

un documento o mayores detalles

del mismo. El criterio que prevalece es
ofrecerle al usuario la posibilidad de ac-
ceder a la informacién de la manera mas
agil, sencillay clara posible. Se espera
validacién de la Comisi6én de Venecia.

El primer resultado en cada pais no debe-
ria desplegarse automaticamente.

En la version mas actualizada no
se despliegan resultados hasta
que el usuario los solicita.

La fecha deincorporacién de los docu-
mentos no es relevante; se sugiere que se
elimine.

El rubro ha sido eliminado.

Al realizar una blsqueda, el enlace
a “Ver documento” no debe estar
en la lista de resultados, sino en

el articulo individual y debe decir
“Ver documento completo”.

En la version actual, las blsquedas des-
pliegan los articulos relevantes

y, debajo de ellos, se incluyé el enlace
“Ver documento completo”.

En el buscador, el criterio “Autor” no tiene
efectoy debe ser eliminado.

Los criterios de blsqueda se han simplifi-
cado, eliminando el rubro “Autor”.

Fuente: Elaboracion propia con base en datos de la Comision de Venecia.
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Cuadro 4. Mejoras realizadas por iniciativa
del Tribunal Electoral durante pruebas piloto
y en la etapa de consolidacion de contenidos

Contenido Se han contrastado los contenidos
de la version anterior de la base de datos
con los que se cargaron
en el servidor del TEPJF. Esto permitié
identificary depurar enlaces
sin contenido, documentos duplicadosy
otras omisiones.

Contenido Se han agregado e indexado nuevos
documentos, incluyendo la legislacién
relevante de México. La base
de datos ampliara su cobertura
alincorporar legislacion de otros paises
de América Latina que no
son miembros de la Comision
de Venecia.

Formato El usuario ahora tiene la opcién de ver
el mapa de América Latina. El disefio de
la pagina web permite incorporar otros
mapas en el futuro, conforme evolucione
la base de datos.

Funcionalidad La velocidad de blsquedas y navegacion
entre distintas secciones es significativa-
mente mas rapida.

Fuente: Elaboracion propia con base en datos de la Comision de Venecia.

La revisién continua de la base de datos ha derivado en los siguien-
tes resultados concretos.

1) El TEPJF hospeda en sus servidores la nueva version de la base de
datos y la ha puesto a disposicién de los usuarios en la direccién
electrénica http://vota.te.gob.mx/. Ademas, personal capacitado
para administrar la base de datos revisara periédicamente los con-
tenidos y solicitard formalmente a las autoridades correspondien-
tes la legislacion electoral de América Latina para su indexacién y
publicacién en voTa. Estas y otras mejoras han sido planteadas por
iniciativa del TEPJF, como parte de la colaboracién con la Comisién
de Venecia.

2) El TEPJF cuenta con un oficial de enlace reconocido por el Secreta-
riado de la Comisidn de Venecia para tramitar consultas periddicas
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acerca de temas especializados. Este, ademas de dar respuesta a pre-
guntas originadas por los oficiales de enlace de otros paises miem-
bros en el Foro de Venecia Clasico, atiende las actualizaciones a la
documentacién albergada en la base de datos.

3) El formato y la accesibilidad actuales de la pagina de la base de da-
tos reflejan la expansion geografica y tematica del trabajo de la Co-
misién de Venecia, también impulsada por el TEPJF.

Otras contribuciones

Ademas de los trabajos publicados y adoptados en el seno de la Comi-
sidn de Venecia, el TEPJF ha hecho otras contribuciones que se sinte-
tizan a continuacién.

Cuadro 5. Otras contribuciones del Tribunal Electoral

Actividad

“Minorities in the Mexican electoral system”. Conferencia pre-
sentada en la 75th Plenary Session ofthe Venice Commission.

Fecha

13y 14 de junio
de 2008

A brief commentary on the state of Mexican electoral justice.
After the 2007 constitutional reform. Distribuido en el Forum
for the Future of Democracy Council of Europe. Kiev. Ukraine.

Del 21 al 23
de octubre de 2009

Eljuicio ciudadano: un instrumento para la tutela de los dere- 4y 5dejunio
chos politico-electorales en México (en colaboracién con la ma- de 2010
gistrada Maria del Carmen Alanis Figueroa, presidenta del TEPJF)

presentada en la 83 Sesion plenaria de la Comision de Europa

para la democracia a través del derecho. Comision de Venecia.

La inaplicacién de normas juridicas por el Tribunal Electoral del Del 30 de junio

Poder Judicial de la Federacion. Presentado en la 102 Reunidn
de la conferencia del Consejo de Justicia Constitucional. Corte
Constitucional de Turquia, Ankara. ComisiéndeVenecia.

al 1 julio de 2011

ElEstado de Derecho. Aproximaciones para México, presentado
enla 86 Sesion plenaria de la comision europea para la demo-
cracia através delderecho. Comisién de Venecia.

Del 24 al 26 de
marzo de 2011

Separacion de cargosyresponsabilidad politico penal. Comi-
sion de Venecia. Estrasburgo, Francia.

19 dejulio de 2012

Delegacion de observadores de las elecciones parlamentarias
en la Republica de Georgia. Thilisi, Georgia.

Del 25 de septiembre
al4octubrede 2012
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Continuacion.
Actividad Fecha
Asistencia a la Comision de Observacion de las Elecciones Par-  Del 27 de septiem-
lamentarias en Thilisi, Georgia, con el tema: la utilizacidn bre al 3 de octubre
de recursos piblicos con fines electorales. de 2012
Reportto the Venice Commission. Use of public funding 29 de noviembre
for election purposes. de 2012

The practice in México. Venice Commission.

Fuente: Elaboracion propia con base en datos de la Comision de Venecia.
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El juicio ciudadano.
Un instrumento para la tutela de los derechos
politico-electorales en México”

Maria del Carmen Alanis Figueroa™

Manuel Gonzélez Oropeza™”

l. Introduccion

Histéricamente se ha hecho una marcada diferencia entre los derechos
civiles y los derechos politicos; los primeros, se ha sostenido, son pro-
pios de todas las personas, en tanto que los segundos corresponden en
exclusiva a un grupo especifico de personas: los ciudadanos. Esta clasi-
ca distincion es, en buena medida, la razén por la cual en nuestro tex-
to constitucional se habla de prerrogativas, mas no de derechos de los
ciudadanos.

La separacién entre derechos de las personas y derechos de los ciu-
dadanos ha dado lugar a que se pueda entender con claridad que es po-
sible hablar de liberalismo sin ser demdcrata, y que la democracia no
necesariamente sea respetuosa de los derechos de todas las personas.
De aqui la importancia de la Constitucién en un Estado democratico.

La diferenciacién entre derechos civiles y derechos politicos reco-
noce diversos antecedentes, derivados todos de la tradicién liberal, y se

Comision de Venecia. 83 Sesion Plenaria de la Comisién Europea para la Democracia a través
del Derecho, 4y 5 de junio de 2010.

Miembro de la Comisién de Venecia y magistrada del Tribunal Electoral del Poder Judicial de
la Federacién.

** Miembro suplente de la Comisién de Venecia y magistrado de la Sala Superior del Tribunal
Electoral del Poder Judicial de la Federacién.
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manifiesta en los requisitos exigidos para que las personas se identifi-
quen como ciudadanos: el género, la edad, el color de la piel o la raza;
pero sobre todo en el capital con el que cada hombre blanco (o caucé-
sico), por lo regular mayor de 21 afnos, contaba, es decir, los bienes que
constituian su propiedad.

El 26 de octubre de 1923, la Suprema Corte de Justicia de la Nacion
definio, por primera vez, lo que debe entenderse por derecho politico,
estableciendo que es todo acto amparado por unaley que funda el modo
como se afirma el poder publico o se desarrolla en sus funciones. Asi-
mismo determiné que todo acto que tienda a establecer a los poderes
publicos, impedir su funcionamiento o destruir su existencia, son ac-
tos que importan derechos politicos.

Posteriormente, en 1938, al resolver un amparo en revision, la Cor-
te determiné que los derechos politicos son aquellos actos ejecutados
en el ejercicio de una facultad soberana y no limitada. De una revisién
exhaustiva de las diversas jurisprudencias, se desprende que fue s6-
lo en la Quinta Epoca en la que la Corte definié via Jurisprudencia el
concepto de derechos politicos. Con ello, advertimos que éstos fueron
ignorados o subestimados tanto por el legislador como por la Jurispru-
dencia durante varias décadas. Y, no sélo se evit6 precisar el contenido
y el alcance de estos derechos, sino que se les privé también de toda
proteccion judicial.

México sigue la doctrina de las “cuestiones politicas” de los Esta-
dos Unidos, y esta porcion se presenté en el control de la constitucio-
nalidad de las elecciones hasta el afio de 1996, en el que se cred una
jurisdiccion especializada dentro de la Judicatura federal, lo cual fue
reproducido en los 31 estados y en el Distrito Federal.

Estos tribunales electorales tuvieron como antecedente en el afio
de 1987, a los tribunales administrativos sobre elecciones, pero su in-
dependencia fue cuestionada en dos recomendaciones de la Comisién
Interamericana de Derechos Humanos, las que fueron la base para la
creacion de los tribunales judiciales y de los recursos correspondientes.

El tribunal administrativo no fue la primera institucién creada pa-
ra proteger los derechos politicos derivados de las elecciones, desde la
adopcion de la ultima Constitucién de México de 1917 —en efecto a
partir de la Ley Electoral de 6 de febrero de 1917—, se crearon recur-
sos que se promovian ante la autoridad administrativa, asi como ante
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organos jurisdiccionales, ya sea especializados o no en la materia
electoral,! y que fundamentalmente se referian a rectificaciones al pa-
drén electoral por los ciudadanos.

El avance de la justicia electoral en México ha sido paulatino. Cada
ley en México ha dado un paso lento del &mbito administrativo hacia
el jurisdiccional, al tiempo que se han ido construyendo los cimientos
del juicio ciudadano, principal medio de impugnacién para la tutela de
los derechos politico-electorales en México.

En 1996, sin embargo, se da un vuelco al crearse una jurisdic-
cion especializada dentro de la Judicatura federal, lo cual fue repro-
ducido en los 31 estados del pais y en el Distrito Federal. A ésta le
corresponderesolvereljuicio paralaprotecciéndelosderechos politico-
-electorales del ciudadano, por mucho, el medio de impugnacién que
con mayor frecuencia se presenta.

Si bien en sus origenes este medio de impugnacién se us6 primor-
dialmente para solicitar correcciones al padrén electoral y lista nomi-
nal, lo cierto es que en la actualidad ha sido un instrumento muy eficaz
para que la justicia electoral federal coadyuve a proteger, por ejemplo,
los derechos politico-electorales de los militantes de los partidos poli-
ticos que consideran violados sus derechos al interior del partido.

Aun mas, a través de este recurso se han fijado importantes inter-
pretaciones en términos de equidad de género, comunidades indige-
nas o derechos politicos de personas sujetas a procesos penales. Con
ello, el Tribunal Electoral del Poder Judicial de la Federacién ha logra-
do expandir los derechos politico—electorales de los ciudadanos y ha
incursionado en temas de vanguardia, como los que se discuten en el
Consejo para Elecciones Democréticas.

Asi, actualmente, puede sostenerse validamente que tanto los civi-
les como los politicos son derechos que, junto con otros de generacio-
nes posteriores, se consideran fundamentales, es decir, esenciales para
la existencia libre y digna de un ser humano. Y como tales reclaman
plena eficacia. En este sentido, cabe precisar que los derechos civiles y

Al respecto véase: “Ley Electoral’, ediciéon impresa facsimilar de la obra impresa por la
Secretaria de Gobernacién en 1916, México, Tribunal Electoral del Poder Judicial de la Federa-
cién, 2007; y Garcia Orozco, Antonio, Legislacién electoral mexicana, México, Reforma Politi-
ca, Gaceta Informativa de la Comisién Federal Electoral, 1978.
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politicos reclaman del Estado, por lo regular, una conducta omisita, es
decir, un no hacer, una abstencion; a diferencia de los derechos de ge-
neraciones posteriores que exigen para su plena eficacia una conducta
positiva del Estado, un hacer determinado.

En el caso de los derechos politicos, lo que se exige del Estado es
que no realice acciones que impidan o dificulten irracionalmente su
ejercicio. Para evitar que eso suceda, érganos del propio Estado (los tri-
bunales) se encargan de tutelar el ejercicio eficaz de tales derechos. Adi-
cionalmente, las personas cuentan con 6rganos supranacionales de
proteccidn, en caso de que las instancias del propio pais resulten in-
satisfactorias.

Il. Funcionamiento del juicio
para la proteccion de los derechos
politico-electorales del ciudadano

A) Nocion de los derechos
politico-electorales del ciudadano

El articulo 99, parrafo cuarto, fraccion V, de la Constitucion Politica de
los Estados Unidos Mexicanos establece, entre otras cuestiones, que al
Tribunal Electoral del Poder Judicial de la Federacion le corresponde
resolver en forma definitiva e inatacable, en los términos que disponga
la Constitucion y segin lo disponga la ley sobre las impugnaciones de
los actos y resoluciones que violen los derechos politico electorales
de los ciudadanos de votar, ser votado y de afiliacién libre y pacifica
para tomar parte en los asuntos politicos del pais.

Por su parte, el articulo 79, parrafo 1 de la Ley General del Siste-
ma de Medios de Impugnacién en Materia Electoral establece, en lo
que interesa, que el juicio para la proteccion de los derechos politico-
-electorales, s6lo procederd cuando el ciudadano por si mismo y en
forma individual, o a través de sus representantes legales, haga va-
ler presuntas violaciones a sus derechos de votar y ser votado en las
elecciones populares, de asociarse individual y libremente para tomar
parte en forma pacifica en los asuntos politicos y de afiliarse libre e in-
dividualmente a los partidos politicos.
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El precepto en comento, en el parrafo segundo sefnala que dicho jui-
cio resultara procedente para impugnar los actos y resoluciones por
quien teniendo interés juridico, considere que indebidamente se afec-
ta su derecho para integrar las autoridades electorales de las entida-
des federativas.

Del marco normativo a que se ha hecho referencia se desprenden
los siguientes derechos politico-electorales que son tutelados median-
te el juicio para la proteccion de los derechos politico-electorales del
ciudadano:

a) Derecho de votar en las elecciones populares.

b) Derecho de ser votado en las elecciones populares.

c) Derecho de asociarse individual y libremente para tomar parte en
forma pacifica en los asuntos politicos.

d) Derecho de afiliarse libre e individualmente a los partidos politicos.

Asimismo, en el marco de la reforma a la Ley General del Sistema
de Medios de Impugnacion en Materia Electoral del 1 de julio de 2008,
se reconocio la posibilidad de que, quien teniendo interés juridico, pu-
diese impugnar a través del juicio referido, los actos y las resoluciones
que considerara que indebidamente afectaran su derecho para integrar
las autoridades electorales de las entidades federativas.

Es importante destacar el criterio sostenido por la Sala Superior del
Tribunal Electoral del Poder Judicial de la Federacién, en la tesis de
jurisprudencia S3EL]J 36/2002, cuyo rubro es del tenor siguiente: “JUI-
CIO PARA LA PROTECCION DE LOS DERECHOS POLITICO-
-ELECTORALES DEL CIUDADANO. PROCEDE CUANDO SE
ADUZCAN VIOLACIONES A DIVERSOS DERECHOS FUNDA-
MENTALES VINCULADOS CON LOS DERECHOS DE VOTAR,
SER VOTADO, DE ASOCIACION Y DE AFILIACION”.

De lo anterior se desprende que la Sala Superior ha considerado
que la efectiva tutela de los derechos politicos, conlleva a proteger de-
rechos fundamentales estrechamente vinculados a los referidos dere-
chos, como pueden ser los derechos de peticién, de informacion, de
reunion o de libre expresién y difusion de las ideas.

Aunado a lo anterior, resultan de especial interés los siguientes crite-
rios de la Sala Superior, de la Cuarta Epoca, los cuales fueron aprobados
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por mayoria de votos: “DERECHO POLITICO-ELECTORAL DE
SER VOTADO. SU TUTELA EXCLUYE LOS ACTOS POLITICOS
CORRESPONDIENTES AL DERECHO PARLAMENTARIO’, Tesis
XVIII/2007.
“JUICIOPARALAPROTECCIONDELOSDERECHOSPOLITICO-
-ELECTORALES DEL CIUDADANO. LA REMOCION DEL COOR-
DINADOR DE UNA FRACCION PARLAMENTARIA NO ES IM-
PUGNABLE. (Legislacion de Campeche)’, Tesis XIV/2007.

B) Supuestos en los que el ciudadano
puede promover el juicio

El articulo 80, parrafo 1, incisos a) al g), de la ley adjetiva senala que el
juicio puede ser promovido por el ciudadano cuando:

- Habiendo cumplido con los requisitos y tramites correspondientes,
no hubiere obtenido oportunamente el documento que exija la ley
electoral respectiva para ejercer el voto.

- Habiendo obtenido oportunamente el documento antes menciona-
do, no aparezca incluido en la lista nominal de electores de la sec-
cidn correspondiente a su domicilio.

- Considere haber sido indebidamente excluido de la lista nominal de
electores de la seccion correspondiente a su domicilio.

- Considere que se viol6 su derecho politico-electoral de ser votado
cuando, habiendo sido propuesto por un partido politico, le sea ne-
gado indebidamente su registro como candidato a un cargo de elec-
cion popular.

- Habiéndose asociado con otros ciudadanos para tomar parte en
forma pacifica en asuntos politicos, conforme a las leyes aplicables,
consideren que se les negd indebidamente su registro como partido
politico o agrupacidn politica.

- Considere que un acto o resolucién de la autoridad es violatorio de
cualquier otro de los derechos politico-electorales a que se refiere
el articulo 79 de la ley adjetiva, y

- Considere que los actos o resoluciones del partido politico al que
estd afiliado violan alguno de sus derechos politico-electorales. Lo
anterior es aplicable a los precandidatos y candidatos a cargos de
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eleccién popular ain cuando no estén afiliados al partido sefialado
como responsable.

C) Competencia

De conformidad con el articulo 189, fraccién I, inciso e), de la Ley Or-
ganica del Poder Judicial de la Federacidn, la Sala Superior es com-
petente para conocer y resolver, en forma definitiva e inatacable los
juicios para la proteccién de los derechos politico-electorales del ciu-
dadano, en tnica instancia y en los términos de la ley de la materia:

- Que se promuevan por violacion al derecho de ser votado en las
elecciones de Presidente Constitucional de los Estados Unidos
Mexicanos, de diputados federales y senadores por el principio de
representacién proporcional, Gobernador o de Jefe de Gobierno
del Distrito Federal.

- Los que se promuevan por violacion al derecho de asociarse indivi-
dual y libremente para tomar parte en forma pacifica en los asuntos
politicos.

- Asi como los que se presenten en contra de las determinaciones de
los partidos politicos en la seleccién de sus candidatos en las eleccio-
nes antes mencionadas o en la integracién de sus drganos nacionales.

Por su parte, de los articulos 83, parrafo 1, inciso a), fracciones I
ala IV, en relacion con los articulos 80, incisos b), d), e), f) y g), y 82,
parrafo 1, inciso b), de la de la Ley General del Sistema de Medios
de Impugnacion en Materia Electoral, se tiene que la Sala Superior es
competente para resolver el juicio en comento en Unica instancia, en

los siguientes casos:

- Cuando el ciudadano considere que se violé su derecho politico-
-electoral de ser votado cuando, habiendo sido propuesto por
un partido politico, le sea negado indebidamente su registro co-
mo candidato a un cargo de eleccién popular, en relacién con las
elecciones de Presidente Constitucional de los Estados Unidos
Mexicanos, Gobernadores, Jefe de Gobierno del Distrito Federal y
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en las elecciones federales de diputados y senadores por el princi-
pio de representacién proporcional.

- Cuando el ciudadano habiéndose asociado con otros ciudadanos
para tomar parte en forma pacifica en asuntos politicos, conforme
a las leyes aplicables, consideren que se les negé indebidamente su
registro como partido politico o agrupacion politica.

- Cuando el ciudadano considere que los actos o resoluciones del
partido politico al que esta afiliado violan alguno de sus derechos
politico-electorales. Lo anterior es aplicable a los precandidatos y
candidatos a cargos de eleccion popular atin cuando no estén afilia-
dos al partido sefialado como responsable.

- Cuando el ciudadano considere que un acto o resolucién de la
autoridad es violatorio de cualquier otro de los derechos politi-
co electorales a que se refiere el articulo 79 de la ley en comen-
to, por determinaciones emitidas por los partidos politicos en la
eleccidon de candidatos a los cargos de Presidente de los Estados
Unidos Mexicanos, Gobernadores, Jefe de Gobierno del Distrito
Federal, diputados federales y senadores de representacion propor-
cional, y dirigentes de los érganos nacionales de dichos institutos,
asi como en los conflictos internos de los partidos politicos cuyo
conocimiento no corresponda a las Salas Regionales.

- Asimismo, tratdndose de los procesos electorales de las entidades
federativas, el candidato agraviado s6lo podra promover el juicio a
que se refiere el Libro Tercero, cuando la ley electoral correspon-
diente no le confiera un medio de impugnacidn jurisdiccional que
sea procedente en estos casos o cuando habiendo agotado el mis-
mo, considere que no se repard la violacién constitucional recla-
mada, cuando se refiere a la eleccién de Gobernadores o Jefe de
Gobierno del Distrito Federal.

Por otra parte, de conformidad con el articulo 195, fraccién 1V, in-
cisos a) al d), de la Ley Orgédnica mencionada, cada una de las Salas
Regionales, en el ambito de su jurisdiccidon tiene competencia para
conocer y resolver en Unica instancia y en forma definitiva e inataca-
ble, los juicios para la proteccién de los derechos politico-electorales
del ciudadano que se promuevan por:
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- Laviolacién al derecho de votar en las elecciones constitucionales;

- La violacion al derecho de ser votado en las elecciones federales
de diputados y senadores por el principio de mayoria relativa, en
las elecciones de diputados locales y a la Asamblea Legislativa del
Distrito Federal, ayuntamientos y titulares de los 6rganos politico-
-administrativos en las demarcaciones territoriales del Distri-
to Federal, siempre y cuando se hubiesen reunido los requisitos
constitucionales y los previstos en las leyes para su ejercicio;

- Laviolacién al derecho de ser votado en las elecciones de los servi-
dores publicos municipales diversos a los electos para integrar los
ayuntamientos, y

- Laviolacién de los derechos politico-electorales por determinacio-
nes emitidas por los partidos politicos en la eleccién de candidatos
a los cargos de diputados federales y senadores por el principio de
mayoria relativa, diputados locales y a la Asamblea Legislativa del
Distrito Federal, ayuntamientos, titulares de los 6rganos politico-
administrativos en las demarcaciones territoriales del Distrito Fe-
deral y dirigentes de los 6rganos de dichos institutos distintos a los
nacionales.

Asimismo, del articulo 83, parrafo 1, inciso b), fracciones I a V, en
relacién con el 80, parrafo 1, incisos a), b) ¢), y d), y con el 82, parrafo 1,
inciso b), de la Ley adjetiva se tiene que la Sala Regional que ejerza ju-
risdiccion en el ambito territorial en que se haya cometido la violacion
reclamada, es competente para resolver el juicio ciudadano en los si-
guientes casos:

- Cuando el ciudadano habiendo cumplido con los requisitos y tra-
mites correspondientes, no hubiere obtenido oportunamente el do-
cumento que exija la ley electoralrespectiva para ejercer el voto.

- Cuando el ciudadano habiendo obtenido oportunamente el docu-
mento antes referido, no aparezca incluido en la lista nominal de
electores de la seccidn correspondiente a su domicilio.

- Cuando el ciudadano considere haber sido indebidamente excluido
de la lista nominal de electores de la seccidn correspondiente a su
domicilio.
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En estos tres casos cuando sean promovidos con motivo de proce-
sos electorales federales o de las entidades federativas.

- Cuando considere que se viol6 su derecho politico-electoral de ser
votado cuando, habiendo sido propuesto por un partido politico, le
sea negado indebidamente su registro como candidato a un cargo
de eleccién popular, en las elecciones federales de diputados y se-
nadores por el principio de mayoria relativa, y en las elecciones de
autoridades municipales, diputados locales, asi como a la Asamblea
Legislativa del Distrito Federal y titulares de los érganos politico-
-administrativos en las demarcaciones del Distrito Federal.

- Por la violacion al derecho de ser votado en las elecciones de los
servidores publicos municipales diversos a los electos para integrar
el ayuntamiento.

- Por la violacion de los derechos politico-electorales por determina-
cionesemitidas porlos partidos politicos enlaeleccién de candidatos
a los cargos de diputados federales y senadores por el principio de
mayoria relativa, diputados a la Asamblea Legislativa del Distrito
Federal, en las elecciones de autoridades municipales, diputados lo-
cales, y de los titulares de los 6rganos politico-administrativos en
las demarcaciones del Distrito Federal; y dirigentes de los 6rganos
de dichos institutos distintos a los nacionales.

- Asimismo tratdndose de los procesos electorales de las entidades
federativas, el candidato agraviado s6lo podra promover el juicio
a que se refiere el Libro Tercero, cuando la ley electoral corres-
pondiente no le confiera un medio de impugnacién jurisdiccional
que sea procedente en estos casos o cuando habiendo agotado el
mismo, considere que no se reparé la violacién constitucional re-
clamada, cuando se refiere a las elecciones de autoridades muni-
cipales, diputados locales, diputados a la Asamblea Legislativa del
Distrito Federal y titulares de los érganos politico-administrativos
en las demarcaciones del Distrito Federal.

Con motivo de la competencia de la Sala Superior y de las Salas
Regionales en el juicio multicitado, en la Cuarta Epoca, la primera de
las mencionadas ha aprobado las siguientes tesis jurisprudenciales,
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cuyo rubro es: “COMPETENCIA. CORRESPONDE A LAS SALAS
REGIONALES CONOCER DE LAS IMPUGNACIONES VINCULADAS
CON EL ACCESO Y DESEMPENO DE CARGOS PARTIDISTAS ESTA-
TALES Y MUNICIPALES’, jurisprudencia 10/2010.

“ACCESO AL CARGO DE DIPUTADO. COMPETE A LA SALA
SUPERIOR CONOCER DE LAS IMPUGNACIONES RELACIONA-
DAS CON EL, jurisprudencia 12/2009.

“COMPETENCIA. CORRESPONDE A LA SALA SUPERIOR DEL
TRIBUNAL ELECTORAL DEL PODER JUDICIAL DE LA FEDERA-
CION CONOCER DE LAS IMPUGNACIONES RELACIONADAS
CON LA INTEGRACION DE LAS AUTORIDADES ELECTORALES
DE LAS ENTIDADES FEDERATIVAS’, jurisprudencia 3/2009.

D) Algunos aspectos de procedencia
Requisitos de forma

El articulo 9, parrafo 1, de la Ley General del Sistema de Medios de Im-
pugnacion en Materia Electoral requiere, entre otras cuestiones, que
en la demanda se realice el sefialamiento del nombre del actor, el do-
micilio para recibir notificaciones, la identificaciéon de la resolucién
impugnada y del responsable, la mencién de los hechos y de los agra-
vios que afirma, le causa el acto reclamado, ademds de la firma auté-
grafa del enjuiciante.

Plazo para presentar la demanda

De conformidad con el articulo 8, de la ley de la materia, los medios de
impugnacién se deben presentar dentro de los cuatro dias contados a
partir del dia siguiente a aquél en que se tenga conocimiento del acto
o resoluciéon impugnado, o se hubiere notificado de conformidad con
la ley aplicable.

Es importante senalar que si lo que se impugna es una omisién de
una autoridad electoral, ésta se considera de tracto sucesivo, con lo
que el plazo legal no ha vencido.
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Legitimacion activa

Como regla general de conformidad con el articulo 79 de la ley de
la materia, se prevé que tinicamente los ciudadanos pueden incoar el
juicio para la proteccion de los derechos politicos del ciudadano.

Cabe destacar que este requisito se flexibiliza tratdndose de comu-
nidades indigenas, tal y como se desprende de la tesis XX/2008 de es-
ta Sala Superior, cuyo rubro es: “COMUNIDADES INDIGENAS. EL
ANALISIS DE LA LEGITIMACION ACTIVA EN EL JUICIO PARA
LA PROTECCION DE LOS DERECHOS POLITICO-ELECTORALES
DEL CIUDADANO, DEBE SER FLEXIBLE POR LAS PARTICULARI-
DADES DE SUS INTEGRANTES”.

Personeria

De conformidad con el articulo 79, parrafo 1 de la ley adjetiva, el jui-
cio para la proteccion de los derechos politicos sélo procede cuando el
ciudadano por si mismo y en forma individual, o a través de sus repre-
sentantes, haga valer presuntas violaciones que ahi se indican.

De lo anterior se tiene que en el juicio de mérito se admite la repre-
sentacién del ciudadano.

Interés juridico

La Sala Superior ha sostenido en la tesis de jurisprudencia S3EL]
07/2002, cuyo rubro es: “INTERES JURIDICO DIRECTO PARA PRO-
MOVER MEDIOS DE IMPUGNACION. REQUISITOS PARA SU SUR-
TIMIENTO” que el interés juridico procesal se surte, si en la demanda
se aduce la infraccidn de algin derecho sustancial del actor y a la vez és-
te hace ver que la intervencién del 6rgano jurisdiccional es necesaria y
util para lograr la reparacion de esa conculcaciéon, mediante la formula-
cién de algin planteamiento tendiente a obtener el dictado de una sen-
tencia, que tenga el efecto de revocar o modificar el acto o la resoluciéon
reclamados, que producira la consiguiente restitucién al demandante en
el goce del pretendido derecho politico-electoral violado.

Al respecto resultan de interés los siguientes criterios de la Sala Superior:
“INTERES JURIDICO. LOS PRECANDIDATOS REGISTRADOS LO
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TIENEN PARA IMPUGNAR LOS ACTOS RELATIVOS AL PROCE-
SO ELECTIVO INTERNO EN QUE PARTICIPAN’, tesis XLII/20009.

“INTERES JURIDICO. MILITANTES Y SIMPATIZANTES CUYA
CONDUCTA GENERO LA IMPOSICION DE UNA SANCION A LOS
PARTIDOS POLITICOS POR CULPA IN VIGILANDO, RECONOCI-
MIENTO DE’, tesis XXIX/2008.

Definitividad y firmeza
de la resolucion reclamada

Este requisito es exigible a todos los medios impugnativos que se ins-
tauran ante esta Sala Superior, con base en el articulo 99, fraccion IV,
de la Constitucién Politica de los Estados Unidos Mexicanos y del
articulo 10, péarrafo 1, inciso d), de la Ley General del Sistema de Me-
dios de Impugnacién en Materia Electoral, en los cuales se establece,
que para la procedencia de los medios impugnativos es indispensable
agotar las instancias previas establecidas en la Ley para combatir los
actos o resoluciones impugnadas, en virtud de los cuales puedan ser
modificadas, revocadas o anuladas.

Derivado de lo anterior, el articulo 80, parrafo 2 dispone que el
juicio sdlo sera procedente cuando el actor haya agotado todas las
instancias previas y realizado las gestiones necesarias para estar en
condiciones de ejercer el derecho politico-electoral presuntamente
violado, en la forma y en los plazos que las leyes respectivas establez-
can para tal efecto.

Del articulo 80, parrafo 3 de la ley de la materia se desprende que
tratdndose de los actos o resoluciones del partido politico al que el
ciudadano esta afiliado, y considere que violan sus derechos politico-
electorales, el quejoso debe agotar previamente las instancias de solu-
cion de conflictos previstas en las normas internas del partido de que
se trate, salvo que los drganos partidistas competentes no estuvieren
integrados e instalados con antelacion a los hechos litigiosos, o dichos
6rganos incurran en violaciones graves de procedimiento que dejen

sin defensa al quejoso.
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E) Efectos de las sentencias

De conformidad con el articulo 84, parrafo 1, incisos a) y b) de la Ley
General del Sistema de Medios de Impugnacién en Materia Electoral
las sentencias que resuelvan el fondo del juicio para la proteccién de
los derechos politico-electorales del ciudadano, seran definitivas e in-
atacables y podran tener los efectos siguientes:

- Confirmar el acto o resolucién impugnado, y

- Revocar o modificar el acto o resolucién impugnado y restituir al
promovente en el uso y goce del derecho politico-electoral que le
haya sido violado.

En principio, pareciera que la redaccién de los textos constitucio-
nal y legal, conducen a una reduccion tajante: de los derechos politicos
antes enunciados, solo se tutelan, a través del jpc, los derechos po-
liticos expresamente prescritos y directamente relacionados con una
eleccidn: el de votar, el de ser votado, el de afiliacién partidista y el de
asociacion politica. Sin embargo, la jurisprudencia del citado Tribunal
Electoral ha ampliado paulatinamente el dmbito protector del jpc,
pues se ha sostenido que éste procede no sélo cuando directamen-
te se hagan valer presuntas violaciones a cualquiera de los derechos
politico-electorales, sino también cuando se aduzcan violaciones
a otros derechos fundamentales que se encuentren estrechamente
vinculados con el ejercicio de los derechos de votar y ser votado, de
asociarse individual y libremente para tomar parte en forma pacifica
en los asuntos politicos del pais, y de afiliarse libre e individualmente
a los partidos politicos.?

Entre esos derechos fundamentales que, sin ser politico-electorales,
pueden ser protegidos mediante el ybc, en raz6n de su estrecha vincu-
lacion con los derechos politico-electorales y cuya proteccidn resulta
indispensable a fin de no hacer nugatorio cualquiera de éstos, figuran
los de peticién, de informacién, de reunién o de libre expresién y difu-

2 Jurisprudencia 36/2002, de rubro “JUICIO PARA LA PROTECCION DE LOS DERECHOS
POLITICO-ELECTORALES DEL CIUDADANO. PROCEDE CUANDO SE ADUZCAN VIO-
LACIONES A DIVERSOS DERECHOS FUNDAMENTALES VINCULADOS CON LOS DE-
RECHOS DE VOTAR, SER VOTADO, DE ASOCIACION Y DE AFILIACION’,

74

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

La justicia electoral mexicana en el foro internacional

sién de las ideas. En este sentido, cabe sefalar que el Tribunal Electo-
ral del Poder Judicial de la Federacidn, ha entendido que su labor no se
limita en exclusiva a proteger sé6lo los derechos directamente vinculados
a la eleccion, sino también aquellos cuya existencia y plena eficacia
es un presupuesto esencial de una forma democrética de gobierno.

l1l. Juicios ciudadanos recientes de relevancia
A. Proteccion a pueblos indigenas y sus miembros

Suplencia de la queja
de comunidades y pueblos indigenas

Meéxico se ha unido a la tendencia internacional de reconocimiento
de los derechos de los pueblos indigenas que habitaban en territorio
del pais antes de la conquista, y el Tribunal Electoral no podria ser la
excepcion.

La reforma constitucional de 2001 reconoce la composicién pluri-
cultural del Estado Mexicano, asi como los usos y costumbres bajo los
cuales los pueblos indigenas se desarrollan, reconociéndolas y otor-
gandoles efectos dentro del sistema juridico, incluso para elegir a sus
autoridades de acuerdo con sus tradiciones.

En 2007, pobladores del municipio de Tanetze de Zaragoza,
Oaxaca,® promovieron un juicio electoral ciudadano para impugnar
la determinacion de las autoridades locales para no celebrar eleccio-
nes municipales por falta de las condiciones necesarias para hacerlo.*

El juicio ciudadano® establece la posibilidad de suplir la deficiencia
de las defensas de los actores.® Para el caso de los integrantes de gru-
pos indigenas se fue mas all4, al considerar que cuando los derechos

En el estado de Oaxaca 418 de los 570 municipios eligen a sus autoridades mediante el sistema
de usos y costumbres.

4 SUP-JDC-11/2007, resuelto el 6 de junio de 2007.
Juicio para la proteccion de los derechos politico-electorales del ciudadano.

Articulo 23, apartado 1, de la Ley General del Sistema de Medios de Impugnacién en Materia
Electoral.
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en juego se relacionen con la autonomia de los pueblos y comunidades
indigenas, como una medida tuitiva especial, el juzgador puede corre-
gir cualquier tipo de insuficiencia, incluso determinar el acto de auto-
ridad que realmente afecta a los comparecientes.

Para llegar a tal conclusion, la Sala Superior considerd lo siguiente.

La Constituciéon Mexicana impone al Estado la imparticion de jus-
ticia pronta, imparcial y expedita. En reconocimiento a la situacién de
marginacion y exclusion en la que histéricamente se han encontrado
los pueblos indigenas, que los ha colocado en una posiciéon de desven-
taja, impone al Estado Mexicano, la adopcion de medidas particulares
para estos grupos, a fin de lograr el acceso pleno a la jurisdiccion, en
las que se tomen en cuenta sus practicas culturales, su cosmovision de
la vida, a fin de revertir la situaciéon de desventaja en el que se han en-
contrado.

Como sustento de ello, se consider6 que el &mbito de derechos fun-
damentales reconocido para todo individuo no ha sido suficiente pa-
ra que las comunidades indigenas superaran las condiciones precarias
en las que subsisten, por lo que se requiere un reforzamiento al dmbi-
to de proteccién extendido, con un reconocimiento mas general y pre-
vio de las situaciones y caracteristicas que identifican y dan sentido a
estas colectividades y sus miembros.

Conclusién que encuentra sustento en la proteccién de la liber-
tad de pensamiento y expresién de esas comunidades; la libertad de
formas de vida y maneras de vivir, asi como la libertad de creacién,
mantenimiento y desarrollo de culturas, garantizadas en el articulo 27,
apartado 1, del Pacto Internacional de Derechos Civiles y Politicos; asi
como el Convenio 169 de la Organizacion Internacional del Trabajo,
sobre Pueblos Indigenas y Tribales en Paises Independientes, que es-
tablece la responsabilidad de los gobiernos de desarrollar una accién
coordinada y sistemadtica para la proteccidn de los derechos de los pue-
blos y comunidades indigenas.

Con base en ese marco juridico, se concluy6 que la Sala Superior te-
nia el deber de adoptar medidas positivas y compensatorias a favor de
las comunidades indigenas, que resulten adecuadas e idoneas para fre-
nar la inercia social de desigualdad.

En ese contexto, la Sala corrigi6 las irregularidades relacionadas
con el acto reclamado, al precisar cudl era el que realmente afectaba
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a los demandantes (determinacion del legislativo local que determiné
la no existencia de condiciones para la celebracion de las elecciones) y
consider6 que de acuerdo con las condiciones particulares de la comu-
nidad, la publicacién en el érgano oficial de difusiéon no vinculaba a la
comunidad, por lo que el juicio se presenté oportunamente.

De no aplicarse esos criterios, el juicio hubiera sido improceden-
te, lo cual hubiera impedido dictar una sentencia sobre el conflicto
planteado, en la que finalmente se ordené a los érganos estatales la
realizacidn de las elecciones en el municipio referido, que desde 2002
no se habian realizado.

Accion afirmativa en la seleccion
de candidatos a favor de indigenas

El Partido de la Revolucién Democratica (PRD) establece en sus estatu-
tos acciones afirmativas para la seleccion de los integrantes de las lis-
tas de representacion proporcional con base en el género, la juventud, la
condicién migratoria y la condicién étnica.

En el marco del proceso de eleccion de diputados de 2009, un ciu-
dadano en su caracter de miembro de una comunidad indigena pro-
movio juicio electoral ciudadano para impugnar la determinacion del
PRD de no incluirlo en la lista de representacidn proporcional, a pesar
de tener esa calidad.”

Con base en el reconocimiento constitucional del caracter pluri-
cultural de México, asi como los tratados internacionales menciona-
dos y la Declaracién sobre los Derechos de las Personas pertenecientes
a Minorias Nacionales, Etnicas, Religiosas o Lingiiisticas, la Conven-
cion Internacional sobre la eliminacidén de todas formas de Discrimi-
nacion Racial y la Declaracién de las Naciones Unidas sobre Derechos
Indigenas, la sentencia fue relevante en dos aspectos:

El primero consisti6 en la demostracién de la calidad de indigena del
demandante, al no existir una definiciéon universal al respecto, ni la exi-
gencia de una prueba especial sobre esa calidad subjetiva, por lo que no
se exigi6 la demostracion fehaciente y absoluta de esa condicion.

7 SUP-JDC-488/2009 resuelto el 10 de junio de 2009.
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El segundo aspecto tuvo que ver con la aplicacién de la norma que
prevé la accion afirmativa. La regla del partido Gnicamente establece
que en la lista de candidatos se incluiran candidatos indigenas, por lo
menos equivalente al porcentaje de poblacién indigena del ambito co-
rrespondiente.

Esta disposicion podria ser entendida en el sentido de que con la in-
clusion del porcentaje correspondiente en la lista, aunque fuera al final
(en los lugares que menos posibilidad de asignacidon tienen) se cumpli-
ria la norma.

Sin embargo, la Sala Superior consideré que la inclusién de cuo-
tas indigenas debe ser por bloques, esto es, si la lista se integra con 30
lugares y los lugares reservados para estos candidatos son 3, debe in-
cluirse a uno de ellos en el primer bloque de 10, otro en el segundo
bloque de 10y el Gltimo en el tercer bloque, como sucede con otras ac-
ciones afirmativas.

Esta consideracion se sustenté en la finalidad de establecer accio-
nes afirmativas, que se conciben como un mecanismo encaminado a
establecer politicas que den a un determinado grupo social, étnico,
minoritario o que histéricamente haya sido excluido o que no conta-
ba con oportunidades de acceso a los cargos publicos, la posibilidad
de poder ser incluido y participar activamente. Para ello, se utilizan
instrumentos que operan en sentido inverso al excluyente, para ahora
funcionar como mecanismos de compensacion a favor de dichos gru-
pos minoritarios.

Por tanto, para lograr su finalidad, se consider6 que la inclusion de
las candidaturas indigenas debia hacerse mediante el sistema de blo-
ques antes mencionado.

El resultado de la sentencia fue que el demandante debia ser inclui-
do en la lista de candidatos a diputados por el principio de representa-
cién proporcional del PRD en la eleccién de 2009.
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B. Derechos politicos su no restriccion
por sanciones penales, a la luz
de la Constitucion Federal
y de los tratados internacionales

Derecho a votar8

En este asunto la Sala Superior revoco la resolucién de la autoridad ad-
ministrativa electoral, en el sentido de excluir al ciudadano del padréon
electoral y, por consecuencia, no entregarle su credencial para votar
con fotografia, por habérsele dictado auto de formal prision.

La revocacién tuvo como base la ponderacién de la importancia del
derecho de votar, sobre la base de que conforme a una interpretacién
garantista de la norma constitucional prevista en la fraccion II del
articulo 38 de la Constitucion Politica, la suspensién de derechos
politico-electorales debe entenderse actualizada con la sujecién a pro-
ceso del ciudadano, lo cual opera a partir de que exista un auto for-
mal de prisidn, el cual obligue irremediablemente al procesado a ser
privado fisicamente de su libertad, en razén de que no fue recurrida
o concedida una medida de menor entidad como lo es la libertad bajo
caucién, misma que consiste en que el procesado sea puesto en liber-
tad caucional y de esta forma contintie en la defensa de su inocencia.
Lo anterior, siempre y cuando haya satisfecho requisitos tales como:
a) La garantia del monto de la reparacion del dano; b) La garantia de
las sanciones pecuniarias que en su caso puedan imponérsele; c) Que
caucione el cumplimiento de las obligaciones a su cargo, que la ley es-
tablece en razén del proceso; y d) Que no se trate de alguno de los de-
litos calificados como graves.

8 SUP-JDC-85/2007 resuelto el 20 de junio de 2007.
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Derecho a ser votado
Caso Julio César Godoy Toscano?

La Sala Superior confirmé la imposibilidad de que el actor tomara pro-
testa del cargo para el que habia sido electo, por encontrarse en la
hipdtesis de suspension de los derechos politico-electorales de un ciu-
dadano electo para un cargo de eleccidn popular, por hallarse préfu-
go de la justicia.

A diferencia del asunto SUP-JDC-85/2007, este caso cobra rele-
vancia porque, en la sentencia se pondera que mientras en el criterio
anterior se privilegié la presuncién de inocencia, mientras no se de-
mostrara lo contrario, con el dictado de una sentencia, en el caso, se
trataba de una situacién reconocida por el propio actor, de mantenerse
al margen del orden legal por estar profugo de la justicia (art. 38, frac-
cién V, CPEUM).

Caso Martin Orozco Sandoval*°

La Sala Superior revocoé el acuerdo que negaba el registro de la candida-
tura del actor, al considerar la responsable que se encontraba suspen-
dido de sus derechos politico-electorales, por estar sujeto a proceso
que mereciera pena corporal.

Se destac6 nuevamente la importancia de privilegiar el principio
de la presuncion de inocencia, ademds de que no existia un auto de
formal prision, pues el actor estaba sujeto a proceso penal, pero en li-
bertad, condicional, lo cual, en una visién garantista no tenia por qué
afectar sus derechos politico-electorales.

C. Obligacion de los 6rganos intrapartidistas
de respetar las garantias del debido proceso
en la resolucion de sus conflictos internos

La codificacién electoral federal en México reconoce la potestad de
los partidos politicos para resolver ante sus propias instancias los

9 SUP-JDC-670/2009 resuelto el 1 de octubre de 2009.
10 SUP-JDC-98/2010 resuelto el 13 de mayo de 2010.
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conflictos suscitados con sus afiliados. El agotamiento previo de los
medios de impugnacidn intrapartidistas constituye un requisito de
procedibilidad para que los afiliados a un partido politico acudan al
Tribunal Electoral en defensa de sus intereses, salvo cuando los érga-
nos partidistas competentes, entre otros supuestos, incurran en vio-
laciones graves de procedimiento que dejen sin defensa al quejoso, en
cuyo caso, acudiran directamente al Tribunal Electoral.

En el expediente SUP-JDC-344/2008,!! la Sala Superior conocié de
la infraccion del derecho de acceso a la justicia intrapartidista en per-
juicio de los afiliados a un partido politico.

Para controvertir el cdmputo realizado por una comision técni-
ca electoral respecto de la eleccién de delegados en una entidad fe-
derativa (Baja California), diversos militantes de un partido politico
(PrRD) presentaron un recurso de inconformidad previsto en las nor-
mas reglamentarias.

En el caso, los 6rganos competentes intrapartidistas incumplie-
ron con el procedimiento establecido en su propia normativa, pues
la comision técnica nacional que recibié la impugnacion, no envié el
escrito de demanda y sus anexos a la instancia superior que resolve-
ria, mientras que ésta, no solicit6 al inferior la remision de tales docu-
mentos. Ante tales hechos, los afectados acudieron directamente ante
la Sala Superior cuestionando estas omisiones.

La relevancia del asunto estriba en que los 6rganos que tenfan una
intervencién destacable en el tramite y la resolucion del medio de im-
pugnacidén intrapartidista, habian vulnerado en perjuicio de sus afi-
liados la garantia del debido proceso, al no haber atendido, pronta y
expeditamente, sus solicitudes de impugnacion.

La Sala Superior observé que el medio de defensa agotado interna-
mente para combatir un acto relacionado con la integracién de un 6r-
gano de representacidn nacional, resultaba ineficaz, en atencién a que
la omisiéon combatida negaba el acceso a la justicia intrapartidista a los
afiliados y les dejaba en estado de indefensidn.

Por tanto, a fin de privilegiar la garantia del debido proceso a favor
de los enjuiciantes, la ejecutoria del 7 de mayo de 2008 ordené a los

11 Resuelto el 7 de mayo de 2008.
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6rganos competentes intrapartidistas tramitar y resolver, en un plazo
perentorio y conforme a sus atribuciones estatutarias, los recursos de
inconformidad planteados por sus militantes.

D. Equidad de género
Caso Guajardo*?

Las constituciones federal y de los estados, asi como la legislacidn elec-
toral en general, garantizan el acceso de las mujeres al servicio publi-
coy alos cargos de eleccidon popular, en condiciones de equidad frente
a los varones.

En el caso especifico, la Comisiéon Nacional de Garantias del Par-
tido de la Revolucién Democratica desestimo6 la pretensiéon de Mary
Telma Guajardo Villareal, de ser trasladada del lugar cuatro, al tres,
de la lista de candidatos a diputados plurinominales, al estimar que la
alternancia de dos candidaturas de género distinto en un segmento de
cinco, permitia su ubicacién una en seguida de otra en la lista, lo cual
se cumplia, al haberse colocado a una mujer, seguida de dos hombres
y luego de dos mujeres.

Inconforme con lo anterior, la enjuiciante hizo valer ante el Tribunal
Electoral que no bastaba con que en cada segmento de cinco candida-
tos se garantizara que cada género contara por lo menos con 50% de
representacién, sino que, ademds, se debia respetar la regla de alter-
nancia que significa intercalar, de manera sucesiva, a un hombre y a
una mujer, entre si.

En la ejecutoria dictada el 6 de mayo de 2009, la Sala Superior con-
sider6 que la regla de alternancia para ordenar las candidaturas de
representacidon proporcional prevista en el cddigo electoral (art. 220,
parrafo 1, parte final), consiste en colocar en forma sucesiva una mujer
seguida de un hombre, o viceversa, en cada segmento de cinco candi-
daturas hasta agotar dicho nimero, de modo tal que el mismo género
no se encuentre en dos lugares consecutivos del segmento respectivo.

12 SUP-JDC-461/2009 resuelto el 6 de mayo de 2009.
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Esta regla tiene como finalidad el equilibrio entre los candidatos a
elegirse por el principio de representacion proporcional, de ambos
sexos, y lograr la participacion politica efectiva en el Congreso de la
Unién de hombres y mujeres, en un plano de igualdad sustancial o real
y efectiva. Asimismo, permite que los partidos politicos cumplan con
el deber de promover y garantizar la igualdad de oportunidades, pro-
curar la paridad de género en la vida politica del pais y desarrollar el
liderazgo politico de las mujeres a través de postulaciones a cargos de
eleccién popular.

De esta ejecutoria derivé el criterio relevante intitulado “REPRE-
SENTACION PROPORCIONAL EN EL CONGRESO DE LA UNION.
COMO SE DEBE APLICAR LA ALTERNANCIA DE GENEROS
PARA CONFORMAR LAS LISTAS DE CANDIDATOS’, y dada su
trascendencia en materia de equidad de género, tuvo el privilegio de
participar en el concurso “Género y Justicia al Descubierto”, convoca-
do por la organizacién internacional de derechos humanos Women’s
Link Worldwide.!3

Caso Gonzdlez Saavedra*4

En otro asunto, se analizé laimpugnacion presentada por la Magistrada
Maria Teresa Gonzdlez Saavedra, que cuestionaba la designacion del
Tribunal Electoral de Sonora, en razén de que la misma iba en contra
de los principios de alternancia y rotacion establecidos en la constitu-
cion local.

Con apoyo en el marco juridico aplicable, la ejecutoria del 10 de
marzo del afio en curso, se sefialé que los tres magistrados del Tribunal
Estatal Electoral de Sonora duran en su encargo 9 afios, que el cargo de
Presidente se ejerce por tres afnos, y que la institucion de la Presiden-
cia es rotativa, lo cual permite, en su momento, que los tres magistra—
dos sean electos como Presidente.

De esta manera, si el Pleno del Tribunal se integra con tres magis-
trados y dos de ellos no han ocupado el cargo de Presidente, entonces,

13 http://uncovered. womenslinkworldwide.org/nominations/2010.

14 SUP-JDC-28/2010 resuelto el 10 de marzo de 2010.
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vélidamente cualquiera de éstos es elegible para acceder al mismo; sin
embargo, si sélo uno de ellos es el que no ha ocupado dicho cargo, en-
tonces, éste seria el inico por el que vilidamente se podria votar, dado
que los otros dos magistrados ya habian ejercido ese cargo.

Se estimé que para la designacion del Presidente debia atenderse,
tanto al sistema de votacion de sus tres integrantes, como al principio
de equidad y alternancia de género previsto en la Constitucién Politi-
ca local (art. 22, parrafo vigésimo cuarto), en la cual establece que en
la integracién de los 6rganos electorales habrd paridad de género y se
observara en su conformacion el principio de alternancia de género,
y ademads, que en la integracidon del Tribunal, serd obligatorio confor-
marlo por ambos géneros; y que el principio de no reeleccion se refleja
en la presidencia del Tribunal Electoral, a razén de la figura de la rota-
cién de la presidencia, la cual excluye a quien ya ha ejercido dicho cargo.

Con apoyo en lo anterior, la Sala Superior revocé el acuerdo de
eleccidn de Presidente del Tribunal Electoral, recaido en el magistrado
Luis Enrique Pérez Alvidrez y, consecuentemente, ordend la designa-
cion inmediata de quien debia ocupar dicho encargo, esto es, de la ma-
gistrada Maria Teresa Gonzdlez Saavedra.

84

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

Opinion on the Federal Law on the Election
of the Deputies of the State Duma
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l. Introduction

1. At the request of the chair of the Monitoring Committee of the
Parliamentary Assembly of the Council of Europe (PACE), the European
Commission for Democracy through Law (“the Venice Commission”)
has prepared the present opinion on the Federal Law on Elections of
Deputies of the State Duma of the Federal Assembly of the Russian
Federation (“the Law on State Duma Elections”; CDL-REF(2012)002rev).!
2. The Law on State Duma Elections establishes the electoral
framework of Russia’s lower Chamber, together with the Constitution
and the Federal Law on Basic Guarantees of Electoral Rights and
the Rights of Citizens of the Russian Federation to participate in a
Referendum (“the Law on Basic Guarantees”). As agreed with the chair
of the Monitoring Committee, the present opinion will therefore deal
with some aspects of the Law on Basic Guarantees when necessary.

Member, Mexico.

S

Member, Spain.

*#*  Substitute Member, United Kindgom.
1 Official translation of the Federal Law on Elections of Deputies of the State Duma of the Federal
Assembly of the Russian Federation.
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3. This opinion is also based upon:

+ The Constitution of the Russian Federation;

+ The Final Report of the Organization for Security and Co-Operation
in Europe (“ocse/oDIHR”) on the Election Observation Mission to
the Russian Federation Elections to the State Duma of 4 December
2011;

+ The Report of the Parliamentary Assembly of the Council of Europe
on the observation of the parliamentary elections in the Russian
Federation (4 December 2011) (Doc. 12833, 23 January 2012).

as well as upon the following documents of a general character:

+ Venice Commission, Code of Good Practice in Electoral Matters
(CDL-AD(2002)023rev);

« Venice Commission, Code of Good Practice in the Field of Political
Parties (CDL-AD(2009)021)

+ 0scCE/ODIHR and Venice Commission, Guidelines on Political Party
Regulation (CDL-AD(2010)024);

+ Venice Commission, Interpretative Declaration on the Stability of
the Electoral Law (CDL-AD(2005)043);

+ Venice Commission, Report on the Impact of Electoral Systems on
Women’s Representation in Politics (CDL-AD(2009)029);

+ Venice Commission, Declaration on Women’s Participation in
Elections (CDL-AD(2006)020);

« Venice Commission, Electoral Law and National Minorities
(CDL-INF(2000)4);

+ Conference on Security and Co-operation in Europe, Document
of the Copenhagen Meeting of the Conference on the Human
Dimension of the cScCE;

+ Venice Commission, Report on Electoral Systems. Overview of
Available Solutions and Selection Criteria (CDL-AD(2004)003);

+ Venice Commission, Guidelines on an Internationally Recognised
Status of Election Observers (CDL-AD(2009)059).

4. The Venice Commission invited Ms Alanis Figueroa (member,
Mexico), Ms Biglino Campos (member, Spain) and Mr Craig (substitute
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member, United Kingdom) to act as rapporteurs. On 16 and 17
February 2012, Mr Tuori and Mr Hamilton, as well as Mr Markert and
Ms Ubeda de Torres, from the Secretariat of the Venice Commission,
had meetings with the different authorities concerned — in particular
both Chambers of Parliament and the Central Election Commission -,
as well as with members of the civil society, political parties not
represented in the Duma and associations which have tried to register
as political parties and have not been successful. The present opinion
is based on the comments by the members as well as on the input
obtained in those meetings.

5. The Venice Commission is aware that President Medvedev
proposed amendments to the electoral legislation, but it was not in a
position to assess them at this stage.

6. The Institute of Legislation and Comparative Law under
the Russian Federation Government provided comments on the
Federal Law on Elections of Deputies of the State Duma of the Federal
Assembly of the Russian Federation (CDL(2012)026), which were duly
taken into account in the drafting of the opinion.

7. This opinion was adopted by the Council for Democratic
Elections at its 40th meeting (Venice, 15 March 2012) and by the Venice

Oth

Commission at its 90" plenary session (Venice, 16-17 March 2012).

Il. Scope of the opinion

8. According to the Constitution, the Russian Federation is a democratic,
federal and republican State.? Russia’s State power is exercised through
a separation of three powers: executive, judicial, and legislative.? The
legislative power rests on the Federal Assembly, composed by
the Council of the Federation, which functions as a high Chamber,
and the State Duma, which functions as the lower Chamber.? The Council
of the Federation is not directly elected; rather, territorial political

2 Russian Constitution, art 1.

3 Russian Constitution, art 10.

4 Russian Constitution, art 11.
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representatives designate its deputies.” The State Duma is composed
by 450 deputies elected through proportional representation who stay
five years in office, as established in a 2008 constitutional amendment.®

9. The opinion of the Commission is based on the text of the law,
but takes also into account the context of the last elections for the
State Duma, which took place on 4 December 2011. As a result of
these elections, the governing party, United Russia, maintained its
majority presence in the State Duma, although it diminished from
315 deputy seats to 238. Immediately after the elections took
place, a number of allegations of irregularities were raised’ and
demonstrations took place, which resulted in several arrests.8

10. The present opinion does not deal with all details of the Law on
State Duma Elections, but focuses on the most important provisions
and in particular on those which could be amended in order to ensure a
better conformity with the principles of the European electoral heritage.
The issue of registration of political parties will be mentioned shortly,
since another opinion (CDL-AD(2012)003) has been adopted on
the law on political parties.

llll. Complexity of the Electoral Legal
Framework

11. The electoral legal framework is disseminated in several pieces of
legislation, as stated in Article 2 of the Law on State Duma Elections:
these are first of all the Constitution, the Law on State Duma Elections
and the Federal Law on Basic Guarantees of Electoral Rights. However,
other rules relating to elections may be found in the Law on Political
Parties, the Law on the “State Automated System of the Russian
Federation Vibory’, in the Law on the “Guarantees of Equality of the

Russian Constitution, art. 95.3
Russian Constitution, art 95, 96

--, ‘Russian media see election flaws’ BBC (5 December 2011) <http://www.bbc.co.uk/news/
world-europe-16033460>

--, ‘Russia election: Hundreds rally against Putin in Moscow’ BBC (5 December 2011) <http://
www.bbc.co.uk/news/world-europe-16042797>
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Parliamentary Parties in the Coverage of their Activity by the Staterun
Public Tv Channels and Radio Channels”, in the “Law on Mass Media
and the Law on Assemblies, Meetings, Rallies and Pickets’, in the
Code of Administrative Offenses and the Law on Rallies, Meetings,
Demonstrations, Marches and Picketing.

12. Such a framework is overly complex, duplicative, and open to
interpretation, and may lead to its inconsistent application, as this
happened in the recent elections.” In particular, paragraph 23 of the
report of the Parliamentary Assembly on the 4 December 2011 elections
to the State Duma states that “there was a degree of confusion about,
and inconsistent application of, legal provisions. The lack of clarity in
the legal framework allowed for it to be implemented mostly in favour
of one party over the others”

13. Such complexity goes against the requirement established
in the Code of Good Practice in Electoral Matters that the electoral
procedure be as simple as possible in order to safeguard the freedom
of citizens to vote and to be elected.!”

14. The existence of both the Law on State Duma Elections and the
Law on Basic Guarantees could be the result of the Russian federal power
allocation. On the one hand, the Law on Basic Guarantees could be
understood as the implementation of the Russia Federation competence
on “the regulation and protection of the right and freedoms of
the individuals and citizens” stated in Art 71 of the Russian Constitution
and binding all the subject of Russian Federation. On the other hand,
the Law on State Duma Elections should only rule the election of one
of the chambers of the Federal Parliament. For this reason, it does not
apply to the subjects of the Russian Federation. However, this fact does
not justify the reiterations, complexity and ambiguities of the system.

15. To remedy this, the Commission would strongly encourage a
consolidation and simplification of the electoral legal framework in
order to avoid repetition and to foster clarity and precision in the
application of the law. The elaboration of a comprehensive electoral
code applying to all elections should be envisaged.

9 osce/opiHR Final Report, p. 5.

10 Code of Good Practice in Electoral Matters (CDL-AD(2002)023rev), 1.3.2.i. and par. 31.
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IV. Analysis of the Law on State Duma Elections
Chapter I. General Provisions

16. Article 5 deals with electoral rights of citizens at the elections of the
State Duma. Firstly, it states who is entitled to elect and to be elected.
Secondly, Article 5 imposes restrictions and provides for causes of
deprivation of these rights that meet only partly the requirements
of the European electoral heritage set up by the Code of Good Practice
in Electoral Matters adopted by the Venice Commission.!!

17. However, some aspects of this provision appear as excessive.
This is the case of the rules on ineligibility to be elected, applied to
double citizens or persons with a right to reside on the territory of
another state, if they are actually resident of the Russian Federation
(Article 5.4.1 of the Law on State Duma Elections and Article 8.3 of the
Law on Basic Guarantees).

18. Article 5.4.2 is also too extensive. Deprivation of the right
to be elected should be limited to cases of criminal conviction for
a serious offence, upon a specific decision of a court of law and in
conformity with the principle of proportionality, and not be extended to
administrative penalty for committing administrative offenses and
to “extremist” activities without a criminal character (Article 5.4.2.4 of
the Law on State Duma Elections combined with Article 76.8.g of the
Law on Basic Guarantees).

19. Moreover, the obligation to mention any record of conviction
that has not been withdrawn or spent in the act of candidacy (Article
38.4.2) as well as in the list of signatures (Article 40.3) and the ballot
(Article 73.6) may de facto lead to preventing citizens who would
not fall under Article 5.4.2 from being candidates.

20. Article 6 establishes terms and proceedings for calling the
elections. The decision to call the elections shall be taken by the
President of the Russian Federation no earlier than 110 days and
no later than 90 days prior to the election day. This period of time
coincides with the terms established in other democratic countries

11 CDL-AD(2002)023rev, 1.1.1.
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and should be sufficient for guaranteeing the proper development of
the electoral process.

21. However, in the case of Duma elections, the voters’ list is not a
permanent document but it is the result of a complex process repeated
for every election. The procedure for collecting voter’s signatures in
order to register non parliamentary parties’ candidates is also highly
complex. For these reasons, the term established in the Law seems
to be too short for the proper fulfilment of the legal requirements
by political parties or election commissions. Moreover, the term for
appealing the resolution of the Central Election Commission on the
registration of a federal list of candidates is five days (Article 44.7)
but there is no deadline for the Supreme Court decision. This lack of
regulation could infringe the right to participate in elections in equal
conditions and due process of law.

22. Article 7 deals with the right to nominate candidates. Its content
is very limitative, due to the following reasons:

- Only political parties are allowed to nominate candidates, which
is very restrictive since it prevents independent candidacies or
formation of electoral blocs.

- DPolitical parties are entitled to participate in the elections only if
they are registered according to the complex and detailed procedure
laid down in Chapter III of the “Federal Law on Political Parties”.

23. Article 8 and Article 9 deal with the preparation and conduct
of elections by the election commissions. In conformity with
international standards, these Articles impose independence and
transparency in the preparation and conduct of elections. However,
levels and procedure of formation of election commissions are set up
in Chapter III of the Law on Elections which in turn refers to the Basic
Law on Guarantees. This overlapping could generate some disturbing
effects on the legal certainty principle and on the correct functioning
of the election commissions, issues that will be analysed below.
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Chapter Il. Election Precincts. Voters’ Lists

24.The proper maintenance of electoral registers is vital in guaranteeing
universal suffrage.!? However, Chapter II does not fulfil all conditions
that have to be met if the registers are to be reliable.

25. According to Article 15, voters’ lists are not permanent
documents since they must be prepared by the relevant election
commission separately for each election precinct in accordance
with the form established by the Central Election Commission. The
permanent character of the electoral registers is however an important
guarantee of universal suffrage.!3 It might be replaced by a transfer of
data from another permanently updated register to the voters’ register,
but such a guarantee is not enshrined in the law. The Commission
suggests that electoral registers be made permanent, rather than only
compiled before the start of each election.

26. Article 16 of the Law establishes the requirements to include
citizens of the Russian Federation in the voters’ lists, such as
nationality and habitual residence. These restrictions on the vote are
compliant with the principle of universal suffrage, since the right to
vote may be subject to restrictions of age, nationality, and residence,
among others.!* However, the Commission notes that this Article
is particularly complex, and, since it is of such vital importance for
voters, it would encourage its simplification.

27. There are different cases in which a voter can be entered into
the voters’ list the day preceding the day of elections or on the very day
of election (e.g. Article 16.4, 16.9 and, perhaps, Article 16.10). At any
rate, in order to avoid frauds, registration should not take place at the
polling station on election day.!®

28. Furthermore, the procedure for the compilation of voters’ lists
is very complex and detailed. The apparent absence of a unique and
permanent register for the whole Russian Federation could be a serious

12 Code of Good Practice in Electoral Matters (CDL-AD(2002)023rev), 1.1.2.
13 CDL-AD(2002)023rev, 1.1.2.
14 Code of Good Practice in Electoral Matters, I.1.1.

15 Code of Good Practice in Electoral Matters, 1.1.2.iv.
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obstacle for the exercise of voters’ rights and it carries the risk that a
citizen is entered into the list of voters at different polling stations.

Chapter Ill. Election Commissions
Composition of election commissions

29. Election commissions are central to the electoral regime established
by the Law on State Duma Elections. This is made clear by Articles
18-29, which specify the basic composition and types of election
commission. It is even more evident when one considers the role
played by election commissions in the running of the election itself,
which is dealt with by Chapter XI, Articles 78-88.

30. Article 8.2 establishes the basic principle of the independence of
election commissions, with the corollary that they must be free from
state interference. Were this basic principle properly applied, it should
resolve any contested case concerning the independence/impartiality
of the electoral commissions. However, experience in the Russian
Federation like in other countries shows that the mere reference to
such a principle is generally not sufficient and should be accompanied
by other rules which ensure proper independence of and trust in the
electoral management bodies.

31. Articles 18-29 deal with election commissions more in detail.
There are various levels of commissions. The Central Electoral
Commission, CEC, sits at the apex of the scheme, but there is also
provision in descending order for electoral commissions of subjects of
the Russian Federation, ECSRFs, territorial election commissions, TECS,
and precinct election commissions, PECs. Parties that contest elections
are entitled to nominate non-voting members to all commissions.

32. Article 19 of the Law on State Duma elections provides that the
rules concerning the creation of the cec and ECSRFs are contained
primarily in the Law on Basic Guarantees. The rules concerning the
CEC are contained in Articles 20-21 of this law.

33. Thus in terms of composition of the cec Article 21 of the Law on
Basic Guarantees of Electoral Rights provides that the cec should have a
five year period of office and should be composed of 15 members. Five
members are appointed from candidates proposed by factions in the
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Duma, or individual members of the Duma etc. Five members of the
CEC are appointed by the Federation Council of the Federal Assembly
of the Russian Federation from among candidates nominated by the
legislative (representative) bodies of state power of subjects of Russian
Federation and top executives of subjects of the Russian Federation
(the heads of the highest executive bodies of state power of subjects
of the Russian Federation). The remaining five members of the cEc are
appointed by the President of the Russian Federation.

34. Independent and impartial electoral commissions are necessary
to ensure that elections are properly carried out. The creation of a
permanent central body, the Central Electoral Commission (CEc),
complies with European standards.!® However, there is a lack of
procedural safeguards to ensure the independence and impartiality
of the electoral authorities, particularly of the Territorial Electoral
Commissions (TEc) and the Precinct Electoral Commissions (PEC).

35. The Law on Basic Guarantees establishes some guarantees of
the independent status of Central Electoral Commission members.
This Law establishes a five-year term and the members of the Central
Election Commission cannot be removed from their duties except by
the causes and in the forms established by law. There are also detailed
norms about the incompatibility and ineligibility of the members.
However, except in the case of the five members appointed by the
Duma, there are no sufficient guarantees of the pluralistic composition
of the Central Electoral Commission. Nor are there guarantees of the
impartiality of its members since the majority of them may share
the same political orientation. This would go against the principles
of the European electoral heritage, as enshrined in the Code of Good
Practice in Electoral Matters.1” Moreover, legislation does not ensure
that members of election commissions — including the Central Election
Commission - are experts in electoral legislation and receive standard
training.!8

16 Code of Good Practice in Electoral Matters, 11.3.1.
17 CDL-AD(2002)023rev, 11.3.1.
18 CDL-AD(2002)023rev, I1.3.1.g and par. 83-84.
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36. The composition of the ECSRFs is dealt with in Article 23.6 of
the Law on Basic Guarantees of Electoral Rights, which provides that
50% of members are appointed by the legislative body of state power,
and 50% by the head of the highest executive body of state power of
the subject of the Russian Federation. Here again, political balance is
not ensured.

37. The formation of other election commissions is also regulated
in the Law on Basic Guarantees and is quite complex. In general, the
problems mentioned above when referring to the Central Election
Commission are repeated or increased because the members of
lower level election commissions are appointed by higher election
commissions in the case of territorial election commissions (Article
26.5 Law on Basic Guarantees) and precinct commissions (Article 27.4
Law on Basic Guarantees). The Law on Basic Guarantees states several
requirements and limitations to these appointments. Thus, it disposes
that the appointment must be done on the basis of proposals made by
political parties and public associations (Article 26.6, 27.5). No more
than one representative of each political party or public association
can be appointed to an election commission (Article 22.4). However,
there are no clear fixed rules about the criteria that should guide these
appointments. In practice, most election commissioners have been
appointed by state and local authorities, thus creating an informal link
between them.!®

38.Furthermore, some provisions ofthe Law on Basic Guarantees can
seriously endanger autonomy and neutrality of elections commissions.
That is the case, for example, of Article 22.5. It allows that half of the
members of election commissions be state and municipal officials.
Furthermore, the chairman of territorial and precinct commission can
be removed from position by decision of higher election commissions
(Article 28.11 of the Law on Basic Guarantees).

39. According to Article 75.15 of the Law on the State Duma elections,
amember of a precinct election commission shall be immediately barred
from participation in its work if he or she commits any violation of the
election legislation. Such a provision should be qualified in order to be

19 osce/opiHR Final Report, p. 5.
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applied in conformity with the principle of proportionality. The same is
true concerning the rules on dissolution of an election commission for
violation of the electoral rights of citizens (Article 31 of the Law on Basic
Guarantees).

40. The present composition of election administration leads to a
high degree of distrust in the independence and impartiality of election
commissions at all levels.? It should therefore be reconsidered in
order to be more balanced.

Powers and functioning
of election commissions

41. The detailed tasks of the cec are set out in Article 21.9 of the Law
on Basic Guarantees of Electoral Rights, and Article 25 of the Law on
the Election of the State Duma. Thus the CEC must exercise control
over observance of the electoral rights of citizens of the Russian
Federation and the right of citizens to participate in a referendum;
develop standard quotas for technological equipment such as voting
booths, voting boxes for precinct commissions, and arrange for the
manufacture of such material; ensure implementation of measures
related to the preparation and conduct of elections, referendums,
and improvement of the electoral system in the Russian Federation,
including legal education of voters, and professional training of
other commission members; implement measures aimed to ensure a
uniform procedure for allocation of air time and space in print media
to registered candidates, electoral associations etc; determination of
vote returns and establishment of the results of elections, including
procedure for release of the vote returns; implement measures for
the funding of the preparation and conduct of elections/referendums;
distribute the funds allocated from the federal budget as financial
support to the preparation and conduct of elections, referendums;
control the proper use of the above funds; give legal, methodological,
organisational, and technical support to commissions; implement
international cooperation in the field of electoral systems; set standards

20 osce/opiHr Final Report, pp. 2, 6; Report of the Parliamentary Assembly of the Council
of Europe on the observation of the parliamentary elections in the Russian Federation (4
December 2011), par. 33.
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by which lists of voters, referendum participants and other electoral
documents and documents related to the preparation and conduct of
referendums are to be produced; consider appeals (grievances) against
decisions and actions (omissions) of lower commissions, and take
reasoned decisions on such appeals (grievances).

42. Although the law is detailed and precise when enumerating
these kinds of organic competences, the regulation of the citizens’
complaints is not clear at all. Article 26.22 only states that the Central
Electoral Commission shall “consider complaints (applications)
concerning decisions and actions (inaction) of the territorial election
commission and their officials and take reasoned decisions regarding
such complaints (application)” Article 90 of the Law on State Duma
Elections is slightly more detailed. It states that election commissions
shall be obliged to consider applications received during election
campaign, carry out inquiries and provide written answers to the
claimants within five days. However, Article 90 fails to mention who is
entitled to file a complaint, the procedure and deadlines for submitting
it and types of appeals to Court of Justice. Article 20.4 of the Law on
Basic Guarantees regulates more precisely this election commissions’
competence since it contains rules about competence, procedure and
terms for filling appeals apply to each election commission. However,
it is difficult to decide if the appeals of Article 20.4 of the Law on Basic
Guarantees coincide with the complaints mentioned in Article 25 of
the Law on Elections. If not, the result could be confusing and limit the
rights of citizens and political parties.

43. This problem appeared in practice at the occasion of the 4
December 2011 parliamentary elections. As established by the report
of the Parliamentary Assembly, only five complaints were decided
upon by the cec. The cec qualified most correspondence concerning
allegations of violations of the election legislation as “applications”
and did not treat them as complaints that needed to be dealt with
in accordance with legal procedures, thus not complying with the
requirement that all complaints must be acted upon and responded to
in writing within five days.?!

21 Report of the Parliamentary Assembly of the Council of Europe on the observation of the

parliamentary elections in the Russian Federation (4 December 2011), par. 58-59.
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44. Articles 26, 27 and 28 deal with powers of lower election
commissions and they present similar problems. For this reason, the
previous conclusions can be extended to them.

General remarks

45. More generally, the provisions concerning commissions are
complex and contained in a number of different laws. It is not
always easy to understand how they inter-relate or what the practical
impact of the provisions actually is in terms of the independence of
the commissions. Thus to take one example, Article 29 guarantees
openness of electoral commission meetings. This gives rights to, inter
alia, registered candidates and members of electoral associations to
attend commission meetings. This may serve to enhance impartiality
and independence of TECs and PECs, but it might equally be capable
of intimidating ordinary commission members in the discharge of
their business.

46. The Commission therefore recommends that legislation that
regulates the composition and powers of election commissions foster
their independence from the State.

Chapter IV. Observers, Foreign (International)
Observers, Mass Media Representatives

National observers

47. Article 30 of the Law on State Duma Elections regulates the
presence of national observers in the elections. A political party that
has registered candidates can have observers, and a Russian citizen who
can vote can also be an observer. Those who hold public office, heads
of top executive bodies and others such as judges cannot be observers.
There are detailed rules concerning accreditation of observers.

48. While this Article allows the presence of partisan observers, the
Commission notes that the participation of non-partisan or civil society

22

observers=~ is not provided for. In practice, civil society groups may

22 Cf. Code of Good Practice in Electoral Matters (CDL-AD(2002)023rev), par. 87.
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be allowed to observe elections only as media representatives (Article
32 of the law)?3. Election observation is one of the most important
procedural safeguards of an election. The presence of national partisan
as well as non-partisan observers is very important. Therefore, the
Commission highly recommends that the law be adjusted to ensure
their presence, a recommendation supported by the OScCE in its final
report.24

49. The rights of observers are specified in Article 30.6. Article
30.7 provides for a number of limitations; in particular, it prohibits
the observers from doing “anything that could interfere with the
work of election commissions”. This limitation is set up in too general
terms, and precinct commissions could interpret it in a restrictive
way, hindering the faculties recognised to observers by law. This
would go against international principles.2®

International observers

50. International observers play a very important role when it comes

6 and

to the impartial verification of the lawfulness of an election,?
election observers should be given the widest possible opportunity
to participate in the election process,?” which includes the pre-voting
phase, the voting day, and the post-voting phase.?8

51. Article 31 deals with international observers and once again
refers to other norms, stated in international treaties or federal laws.
Article 30 of the Law on Basic Guarantees does not clarify international
observers’ position. It is not always clear which provisions apply to all
observers, and which ones only to national, respectively to foreign/
international observers. Article 30.13 of the Law on Basic Guarantees
states that foreign (international) observers “shall conduct their
activities in compliance with the federal law”, which adds references.

23 Report of the Parliamentary Assembly of the Council of Europe on the observation of the

parliamentary elections in the Russian Federation (4 December 2011), par. 21.
2% osce/opIHR Final Report, p. 2.
25 Code of Good Practice in Electoral Matters, I1.3.2.
26 Code of Good Practice in Electoral Matters, par. 89.
27 Guidelines on Election Observers (CDL-AD(2009)059), par. 11.

28 Guidelines on Election Observers, ch. II.
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52. For example, Article 29.5 specifies that foreign/international
observers can be present at polling stations, and that they can also be
present in other election commissions when they determine the vote
returns, election results, work on the protocols of vote returns, election
results and when votes are being recounted. Moreover Article 79(20)
states that foreign/international observers can check the correctness of
the vote counting in PECs. Article 86.1 in addition makes provision for
foreign/international observers to check the electoral returns broadly
interpreted for any electoral commission. Foreign/international
observers are only allowed to make observations about the conduct of
the election after it has been concluded (Article 31.9). This restriction
appears as disproportionate, since public remarks before the end of the
electoral process should help improving the electoral process when it
is still time to do so. Article 31.10, prohibiting international observers
from taking advantage of their status to carry out activities unrelated
to monitoring preparation and conduct of elections, could also lead to
excessive restrictions to fundamental rights.

53. Article 31.5 of the Law establishes that the mandate of foreign
or international observers ends on the day that the official result of the
election is announced. The Commission suggests the extension of this
mandate up to the final resolution of the electoral disputes.

54. More generally, the basic problem of Chapter IV seems to be the
discretion recognised to the Central Electoral Commission in order
to provide certificates, the moment in which they should be issued,
powers granted to international observers and conditions for revoking
accreditations.

55. Moreover, according to Article 75.15 of the Law on the State
Duma elections, an observer shall be immediately removed from
the polling station if he or she commits any violation of the election
legislation. Like for members of election commissions, such a
provision should be qualified in order to be applied in conformity with
the principle of proportionality.

56. The legislation does not accommodate long-term election
observation methodology, including the observation of the pre-electoral
campaign and post-election developments. The legislation focuses
only on the observation of election-day and early voting procedures.
This should be revised.
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Chapter V. Political Parties
Registration of Political Parties

57. The main law concerning political parties in Russia is the “Law
on Political Parties”, rather than the State law on Duma Elections.?’
However, the provisions in this chapter do establish certain
requirements for a political party to participate in the elections to the
State Duma. Article 35, which details the requirements to appoint
the authorised representatives of political parties, provides that such
an appointment is subject to registration by the cec (par. 7).

58. The ability of all political parties to access the ballot should
be equal and free from discrimination.3? The European Court of
Human Rights has dealt with the issue of denial of registration to
candidates to the State Duma and, at least in one instance, has found
that the authorities have acted with the lack of a clear legal basis.3! As
regards registration of political party themselves, the Court recently
established that the domestic law concerning registration of parties is
not formulated with sufficient precision,32 and that Russian authorities
interfere beyond any legitimate aim in the internal functioning of
political parties.33 Additionally, the osce documented in its final
report on the 4 December 2011 elections that several non-registered
parties and civil society activists complained of the strict restrictions to
political party registration, claiming that this led to a lack of choice for
voters.3* The Commission would thus recommend a reassessment of
the electoral legislation concerning requirements for the registration
of political parties in order for all parties to be allowed to participate
in elections without discrimination.

29 Law on State Duma Elections, Article 33.

30 FEuropean Commission for Democracy Through Law (Venice Commission), ‘Guidelines on

Political Party Regulation, CDL-AD(2010)024 (Guidelines on Political Parties), par. 143.
31 Krasnov and Skuratov v Russia (App nos. 17864/04, 21396/04) ECtHR 19 July 2007 [60].
32 Republican Party of Russia v Russia (App no 12976/07) ECtHR 12 April 2011 [85].

33 Republican Party of Russia v Russia [89].

34 osce/opiHR Final Report, p. 4.
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Chapter VI. Nomination and Registration
of Federal Lists of Candidates

Federal list of candidates -
absence of constituencies

59. The lists of candidates are partly established at federal level
(Article 36), even if they must be divided into regional lists, according
to a rather complicated procedure. In the biggest country of the
world, moreover with a federal structure, such system tends to create
a distance between the voters and their representatives. A minimal
step would be to make regional lists coincide with the subjects of the
Federation. The drawing of proper constituencies should however be
envisaged.

60. The Venice Commission takes note that President Medvedev
proposed amendments to the law on State Duma Elections which
would reintroduce constituencies.

Limitation of the right to present
candidates

61. Articles 36 and 37 of the Law on State Duma Elections establish
the rules governing the nomination of the federal lists of candidates
that each political party must submit to participate in the election;
Article 36 establishes the rules for parties to nominate candidates
within the party, while Article 37 details how citizens who are not
members of a particular political party can still be nominated by
said political party. However, there is no regulation that allows for
independent candidates.

62. Only political parties which are registered not later than a year
before the voting day can register candidates (Article 38.1). Even if there
were no restrictive provisions on registration, this requirement would
appear excessive. The Venice Commission suggests that all parties
registered before the registration of candidates starts are allowed to
present candidates, and that unregistered groups may present lists of
independent candidates.
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63. The Commission has stated, in its Guidelines on Political
Parties3?, that the right of individual candidates to run for office free
from party associations is an important one, and the osce Copenhagen
Document also highlighted its importance.3¢ Thus, the Commission
would recommend that the Law on State Duma Elections be revised in
order to include non-partisan candidates in the elections.

64. The proceedingsimposed to political partiesin order to nominate
a federal list of candidates are very strict and must be complied with
in a very short period of time.

65. More generally, the rules on registration of candidates could be
interpreted in a restrictive way. This could be for example the case of
the information on the size and sources of the income of each candidate
(Article 38.4.2). Such provisions should at least be interpreted in
conformity with the principle of proportionality.

66. Moreover, collection of two hundred thousand voters’ signatures
in a very short period of time from different parts of Russia is necessary
for parties which are not yet represented in the State Duma (Article 39,
in particular par. 3, and par. 4). Such rule appears excessive due to the
already stringent rules on political parties’ registration. Prohibiting
submitting a number of signatures exceeding the number required by
more than 5 percent (Article 42.2.1) could lead to the invalidation of
a list which would otherwise have a sufficient number of signatures, if
the number of invalid signatures is higher than this 5 percent.

67. According to international standards, all signatures should
be checked, except when it has been established beyond doubt that
the requisite number of signatures has been collected.?” Selective
verification of signatures (Article 43.9, 18-20) should be avoided. What
is important is that a sufficient number of signatures is obtained, not
that the number of invalid signatures — or the number of signatures
collected in places where collection of signatures is prohibited — is
low (cf. Article 44.3.3-4). Put together with the rule quoted in the
previous paragraph, this provision may lead to refuse the registration

35 Guidelines on Political Parties (CDL-AD(2010)024), par. 130.
36 Copenhagen Document [7.5].
37 CDL-AD(2002)023rev, I.1.3.iv.
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of a list which would normally have obtained the required number of
signatures. Opponents to a party could introduce forged signatures
in a number proper to make its list of signatures invalid. Moreover,
the control of validity of signatures should be ensured in a way that
prevents any arbitrariness and in conformity with the principles of data
protection. The broad list of bodies that are allowed to verify signatures
— including any administrative body and —citizens on contract, as
established in Article 43.7 of the Law on State Duma Elections as well
as in Article 38.3 (and Article 28.19) of the Law on Basic Guarantees—,
should be revised in this regard.

68. As a result of all these elements, the process of presenting
candidates to elections stated in Chapter VI seems to be thought not
to promote, but rather to hinder passive suffrage.

69. Moreover, Article 38.24-26 of the Law on Basic Guarantees
is still more restrictive, by providing for a very extensive number of
formal and material grounds for not registering a list of candidates,
without any reference to the principle of proportionality. See also
Article 76.6-8 of the latter law on the cancellation of a candidate’s
registration.

70. The Venice Commission therefore recommends revising the
provisions on registration of candidates in order to help and not to
restrict political competition.

Representation of Women
and Minorities

71. The Commission takes note of the fact that there are no specific
provisions concerning the representation of women or national
minorities in the Law on State Duma Elections. The effective
representation of women and national minorities is part of the
principle of equal suffrage.3® According to the Code of Good Practice in
Electoral Matters, “Legal rules requiring a minimum percentage of
persons of each gender among candidates should not be considered as

38 Code of Good Practice in Electoral Matters (CDL-AD(2002)023rev) , I1.2.4 and 11.2.5.
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contrary to the principle of equal suffrage if they have a constitutional
basis”3?

72. One of the most effective ways to ensure the balanced
representation of women in a parliament elected by way of proportional
representation is to institute gender quotas that specify the minimum
percentage of female candidates that should be included within the
party lists, usually with certain provisions concerning ranking order
in that list.40

73. Additionally, electoral law must guarantee equality for persons
belong to national minorities.*! One of the ways to do this is to
encourage the creation of political parties that represent minorities,*?
or to ensure that parties include minority candidates in their lists,
so as to have a fair balance of majority and minority candidates
represented.*3

74. The Commission notes that the Russian Constitution establishes
that equality between men and women must be guaranteed,** and that
all citizens, regardless of race or culture, must be treated equally.* It
could therefore be envisaged that the Russian electoral legal framework
incorporate provisions of the kind mentioned above, to properly
ensure the representation of women and of national minorities, in line

with the Constitutional guarantees already in place.

Chapter VII. Status of Candidates

75. Article 45 establishes equality of candidates: prima facie all
candidates have the same rightsand duties.

39 CDL-AD(2002)023rev, 1.2.5. See also Declaration on Women'’s Participation in Elections (CDL-
AD(2006)020).

40 European Commission for Democracy Through Law (Venice Commission), ‘Report on the

Impact of Electoral Systems on Women’s Representation in Politics, CDL-AD(2009)029,
par. 19.

41 Code of Good Practice in Electoral Matters, I1.2.4.

42 European Commission for Democracy Through Law (Venice Commission), ‘Electoral Law and

National Minorities, CDL-INF(2000)4 (Electoral Law and National Minorities), IIL.A.
43 Electoral Law and National Minorities, II.B.1.a.

44 Russian Constitution, art 19.3.

45 Russian Constitution, art 19.1.
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76. Article 46 of the Law on State Duma Elections imposes several
restrictions to avoid the use of public means in favour of any political
party that contends for elections. This should ensure the neutrality
of State Authorities. The Law specifies the meaning of the expression
“take advantage” by enumerating several strictly forbidden behaviours,
such as the involvement of subordinated people, the use of public
premises and the use of telephone and so on.

77. In particular, it establishes that any candidate, who occupies
a state or municipal position, or a high-influence job, may not take
advantage of their office or official position. Also persons, who are not
candidates, cannot take advantage of their office or official position. This
complies with the requirements of neutrality in elections established in
the Code of Good Practice in Electoral Matters*® and the Copenhagen
Document.*’

78. Moreover, Article 47 contains protections for registered
candidates. Thus Article 47.1 provides in effect that the employer
must relieve the candidate from work or service from the day of the
candidate’s registration by the Central Election Commission to the day
of the official publication of the results of elections of deputies of the
State Duma. Article 47.2 protects the candidate from dismissal and
provides that the period during which a candidate participates in
elections of deputies of the State Duma shall be included in his overall
employment record. Article 47.3 stipulates that a registered candidate
shall not be subjected to criminal prosecution, arrest or administrative
court convictions without the consent of the Prosecutor-General of
the Russian Federation.

79. The preceding provisions are reinforced by Article 55.7, which
states that no election campaign shall be conducted and no kind of
campaign materials shall be produced and distributed by bodies of state
power, other state bodies, or bodies of local government. In addition,
Article 55.8 states that persons who hold state or elected municipal
office shall not engage in electioneering on Tv and radio channels and

46 Code of Good Practice in Electoral Matters, 1.2.3 and explanatory report, par. 18-19.

47 Copenhagen Document [5.4].
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in the print media unless such persons are on a registered federal list
of candidates.

80. However, the Commission takes note that paragraph 43
of the Parliamentary Assembly report on the Observation of the
parliamentary elections in the Russian Federation as well as the osce/
op1HR*8 underlined that in the recent elections there was a noted lack
of neutrality, that the distinction between the state and the governing
party was often blurred, and that many candidates took advantage of
their official position. For example, billboards were observed stating
that metro construction works were performed by the local branch
of United Russia. This was perceived by other parties as campaigning
for United Russia, paid out of state funds. The Commission strongly
recommends that procedural safeguards be put in place to prevent this
and ensure that all candidates are in full compliance with Article 46.
The Law should for example forbid the use of public means in any kind
of action or campaigning that could play in favour of any candidate,
including activities which contain references to the achievements
reached by public institutions ruled by parties that contend elections.
Separation from current office prior to becoming an official candidate is
one option. Furthermore, the inauguration of public works or services
should be limited during the election period. The Venice Commission
also suggests implementing a system through which complaints may
be filed regarding the violation of this Article, to be decided by an
independent authority”

Chapter VIII. Informing of Voters
and Electioneering

Equal Access to Media Outlets

81. The general principle concerning balance in the media is contained
in Article 10.4, which states that: ‘equal conditions of access to state
mass media for election campaigning shall be guaranteed to the
political parties which registered their federal lists of candidates’
The more detailed provisions are to be found in Chapter VIIIL.

48 osce/opiHr Final Report, p. 10.
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82. Equal access to the media by all political parties is paramount
in order to fulfil the requirement of equality of opportunity in an
election.* Article 51 of the Law on State Duma Elections establishes
that all political parties must have equal access to both visual and
written media. Article 51 contains the rules about electioneering:
Informational materials carried by the mass media or disseminated
by other methods must be objective and accurate and not violate the
equality of political parties provided for in this Federal Law. Mass
media organisations shall be entitled to inform voters freely with an
exception of restrictions imposed by this Federal Law, and the Law on
Basic Guarantees. In Tv and radio news programs and in newspaper
publications, the reports concerning election events must be
presented in the form of separate news items, without any comments.
Such news items cannot be paid for by political parties/candidates;
and must not discriminate against or give preference to any political
party, in particular with regard to the time devoted to highlighting
their election activities, and the amount of space allocated in the
print media for such reports. There are protections for journalists to
prevent them from being fired during coverage of the elections. There
are also rules preventing information being made public about the
election on the day of voting, before voting has ended.

83. A number of media outlets in Russia are government-
owned or at least partly government-funded. In addition, the oscke
reported that there was a disproportionate coverage of the governing
party by the media in contrast with other parties competing in the
election.”® Additionally, the observers noted an unequal treatment of
the political parties by service providers in favour of the governing
party.”! Accordingly, the Commission suggests the adoption of legal
provisions that ensure that there is an effective sanction for a violation
of neutrality when it comes to access to the media. An independent
oversight body to ensure that all parties receive equal treatment in this
regard would also help ensure the compliance of all participants with
such standards.

49 Code of Good Practice in Electoral Matters, 1.2.3.a.ii., explanatory report, par. 18fF.
50 oscE/opiHR Final Report, p. 13.

51 oscE/opiHR Final Report, p. 4.
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84. As Paragraph II.1 of the Code of Good Practice in Electoral
Matters states, “democratic elections are not possible without respect
for human rights, in particular freedom of expression and of the press”.
An open debate of ideas is vital in a democratic system, especially
in an election period. Actually, freedom of the press is more vital in
campaigning than in any other moment of political life, since it permits
to express opinions on candidate programs and to criticize public
powers. Voters cannot form their will properly without free debate of
ideas, not only between candidates, but also by journalists and citizens
in the media.

85. As established by the case-law of the European Court of Human
Rights, restrictions of these freedoms must have a basis in law, be in
the public interest and comply with the principle of proportionality.
According to this principle, fewer restrictions may be admitted
concerning private media than public media.

86. However, there are a number of limitations on media that can
restrict freedom of speech disproportionately. For example, Article
51.4 imposes neutrality on public or private media and prohibits any
comments or information given on election campaigning events.
Article 55.2 defines as election campaign any action performed by
members of the press if their professional actions are repeatedly
performed to encourage voters to vote for or against some federal
list of candidates.

87.Itistruethat therestrictions cited above are in the public interest,
since their aim is to guarantee equality. However, these limitations
put the proportionality principle at risk because the damages caused
to freedom of expression are heavier than the benefits generated to
equality. It must be added that similar ends could be reached with less
dangerous means for the freedom of the press.

88. Article 57 provides for the distribution of air time on TV
Channels and space in print periodicals, as well as for equal access to
media. According to Article 57.4, state-owned and municipal Tv and
radio broadcasters and print media outlets are obliged to ensure that
political parties have equal terms and conditions for electioneering
and, in particular, for the presentation of their election programs to
voters. According to Article 57.5, nation-wide state-owned TV and
radio broadcasters and print media outlets shall offer free air time
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and free print space to political parties for electioneering. Article 57.6
contains an analogous obligation for regional state-owned Tv and
radio broadcasters and print media outlets. Article 57.9-11 contains
the rules relating to non-state-owned TV, radio broadcasters and print
media. The basic approach here it that they may provide air time etc.
for a charge, but that the amount charged must be the same for all
parties. The limitation of these rules to media registered not less than
one year before the day of the official publication of the decision to call
the elections is however difficult to understand.

89. This “strict” equality is one of the possibilities that the Code of
Good Practice in Electoral Matters admits in order to ensure equality
of opportunity (par. 1.2.3). However, Article 57.1 and 2 provide free
time and space only to political parties that registered federal lists of
candidates and received more than 3 per cent of voters at the most
recent Duma election. This distribution is in breach of equal treatment
between parties and seriously damages small parties in favour of main
parties.

Other issues

90. Article 55.7 prohibits campaigning by a number of categories of
people. If such restrictions may favour neutrality of the state when
applied to public officials, they do not appear as justified concerning
members of the press (Article 55.7.8). The extension of such prohibition
without any exception or qualification to foreign nationals (Article
55.7.6)°2 or persons having been sentenced for whatever violation of
Article 56.1 of the Law on basic guarantees — referring to the Law “on

”53 _ appears as disproportionate.

Countering Extremist Activity
91. Article 55.10, on the possibility for an election commission to
ask for submission of an election campaigning material, should not be

understood as allowing for a restriction to freedom of expression.

52 The same question could also be raised concerning the general prohibition of donations to

electoral funds by foreign nationals (Article 64.7).

53 The “Law of Countering Extremist Activity” will be examined in another opinion of the Venice

Commission.
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92. Article 62.5.2.3 of the Law on State Duma elections restricts
candidates from disseminating any negative information regarding
other political parties or candidates (negative campaigning). The
protection of free speech is paramount to achieving a truly free
election and therefore an electoral law should not contain provisions,
such as Arts 62.5.2(3), which can be construed so as to prevent the
vigorous campaigning that is a hallmark of a proper electoral contest.*
The Commission recommends the modification of the provision
prohibiting negative campaigns in the electoral process of the State

Duma.

Chapter IX. Funding of the Election of Deputies
of the State Duma. Electoral Funds

93. Under Article 63 of the Law on State Duma Elections, the
preparation and realisation of elections is paid through public funds,
which is consistent with international and European standards.>®
However, under Article 64.1 political parties must establish their own
electoral campaign funds, and they do not receive public funding. This
leads to a practical inequality between the governing party and other
political parties, since, as was reported by the osck, the governing
party spent far more than other competing political parties in the
recent elections of 4 December 2011.%°

94. The regulation of the funding of political parties and electoral
campaigns is a very important factor of the regularity of the electoral
process.”” The Commission’s Guidelines on Political Parties establish
that public funding and its corresponding regulations, are a way to
prevent corruption, support the role played by political parties and,
quiteimportantly,away of ensuring thatall partiesare able to participate
in elections according to the principle of equal opportunity.”®

5% Code of Good Practice in Electoral Matters, par. 61.

55 Code of Good Practice in Electoral Matters, par. 111; Guidelines on Political Parties (CDL-
AD(2010)024), par. 176 fF.

56 oscEe/opiHR Final Report, p. 11.

57 Code of Good Practice in Electoral Matters, par. 107ff; Guidelines on Political Parties (CDL-
AD(2010)024), par. 176 ff.

58 Guidelines on Political Parties, par. 38.
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95. The Commission recognises that a cap on campaign expense is
already in place.”® However, it suggests that the establishment of public
funding for political parties and further supervision and regulation is
needed in order to achieve effective equality between the political parties
participating in the elections. The Code of Good Practice in the Field
of Political Parties strongly encourages the creation of an independent
supervisory body in order to achieve the desired transparency in the
matter of political party spending.°°

96. Relatively small violations of rules on campaign financing (5
% excessive expenditure or expenditure from illegal sources) lead
to the disqualification of a list (Article 44.3.7-8). Such provisions go
against the principle of proportionality. Financial sanctions should be
sufficient expect perhaps in case of gross violations.

Chapter X. Voting

97. In general, the provisions of Chapter X are in conformity with the
principles of the European electoral heritage. However, some measures
could be taken to improve transparency. Without entering all details,
the following remarks may be done.

98. Article 72.2 states that polling stations shall have a hall with
booths or other places for secret voting. Secrecy of the vote is one
of the main guarantees of voters’ freedom. For this reason, booths
should be closed spaces in which privacy must be guaranteed. The use
of booths should be mandatory to avoid pressures on the exercise of
voters’ rights.

- Article 72.12 provides for stationary ballot boxes inside the polling
station. Ballot boxes should be transparent to avoid ballot box
stuffing.

- Article 74 deals with absentee certificates. According to this
provision, a voter unable to come to the polling station on the voting
day may receive an absentee certificate from the respective territorial

59 Law on State Duma Elections, Article 64.3.

60 European Commission for Democracy Through Law (Venice Commission), ‘Code of Good

Practice in the Field of Political Parties; CDL-AD(2009)021, par. 167 ft.
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election commission or the precinct commission. Upon presentation
of the certificate, the voter is included in the voters’ list at the election
precinct in the territory in which he/she stays on the voting day. The
proceedings for applying for an absentee certificate, issuing it, and
registering it are quite complex and bureaucratic. However, different
elements can limit transparency:

- Thelack of a national and stable voters’ register could make a double
issue of absentee certificates possible.

- Article 74.5 does not specify the election commission which is
competent. The proceeding and the authority in charge of issuing
an absentee certificate are not clearly specified in Article 74.7.

- The use of the certificate is decided by the voter the very election
day, without previous notice to election commissions. Article 16.9
allows the deliverance of an absentee certificate on election day on
the basis of an oral request.

- A register with the name of the voters with absentee certificates
drawn on the election day is kept (only) at precinct commission level.

- Finally, the Law does not establish sufficient checks to prevent the
issue of unlawful absentee certificates or the abusive use of absentee
certificates.

99. Article 75 rules on the voting procedure. According to Article
28 of the Law on Basic Guarantees decisions of election commissions
are generally taken according to the collegiate model. However,
during the voting procedure, each of the precinct commission
voting members acts on his or her own. Each of them, acting alone,
receives ballots from the chairman, controls identity documents,
checks voters’ lists and issues ballots to voters. Although observers
may be present at the polling station, it is very difficult for them
to follow closely all actions carried out by each member of the
commission. Furthermore, the presence of observers at some of the
actions mentioned above is quite threatening to voters’ freedom and
intimacy. As a general result, this procedure lacks the transparency
and publicity necessary in a democratic system.

100. Article 76 deals with early voting and Article 77 rules on voting
outside polling stations (mobile voting). Both Articles reproduce many
of the problems discussed above:
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- The cases in which it is possible to vote outside the polling stations
are too general and the criteria for allowing such exceptions not
defined precisely enough.

- A request for voting outside the polling station can be made on
election day orally and even by a third party (Article 76.2).

- The Code of Good Practice in Electoral Matters points out that the
use of mobile ballot boxes is highly undesirable, since they may very
easily lead to misuse and electoral fraud.®! The Commission also
notes that the 0SCE/ODIHR expressed some concern with the use of
mobile ballot boxes.®2 The procedure stated to apply for and to vote
with mobile ballot boxes does not ensure transparency.

- The decision to send mobile ballot boxes must be taken by the
precinct election commission immediately and at least two of its
voting members have to leave the polling station.

- The high number of mobile ballot boxes allowed in each polling
station and the short period of time stated to make the decision of
sending them can pose a problem for appointing observers.

- It is difficult to guarantee secret suffrage in the process of voting
outside polling stations as established by the legislation.

101. Taking this into account, the Commission recommends the
inclusion of strict conditions to allow for the use of mobile ballot boxes,
as well as to reinforce the means to prevent fraud in their use, for
example, by using transparent boxes.

Chapter XI. Counting of Votes and Election Results
Transparency in Vote Counting

102. The Law on State Duma elections contains detailed provisions
designed to ensure accountability and transparency in the counting and
transmission of results. The general principle is contained in Article 9,
which provides that the preparation and conduct of elections to the

61 Code of Good Practice in Electoral Matters, par. 40.

62 osce/opiHr Final Report, p. 7.
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Duma shall be exercised openly and transparently. The further rules
are contained primarily in Articles 78-88. These rules must however
be seen against the background of the legal provisions concerning
ballot papers and voting arrangements contained in Articles 72-77,
which will therefore be dealt with first.

103. Considerable effort and thought has been put into the Law
on State Duma elections in order to ensure both ex ante (Articles 72-
77) and ex post (Articles 78-89) that the counting and transmission of
results is fair, and that electoral fraud is prevented. In particular, Article
79 of the Law on State Duma elections outlines the procedure to be
followed for vote counting once the voting time is over. It establishes
that vote counting should be open and transparent, and that votes
should be counted at the polling station, which complies with the
recommendations of the Commission.®3 The Law on State Duma
elections therefore contains highly specific provisions aimed at securing
the honesty of the election through ex ante rules to dealing with the
printing of ballot papers, the distribution of absentee ballots etc. It
also has detailed provisions designed to ensure that the counting and
transmission of results ex post is accountable and transparent. These
operate at each stage of the process in ascending order from PECs, to
TECS, ECSRFs and then on to the ckc itself. The information that must
be provided is specified in great detail, as are the procedures that must
be complied with when counting votes and distributing ballot papers.

104. However, the OSCE/ODIHR reported that problems in vote
counting were present in every third polling station observed, as
well as problems in the entry of result data, and correct application
of the legal procedure.®* A number of problems also appeared in the
tabulation of results at the TEC level.5> As the oscE also pointed out,
some of the cec-issued instructions for administrative and electoral
procedure were overly long and not user-friendly,°® which may have
had something to do with the irregular conduct of certain polling

63 Code of Good Practice in Electoral Matters, par. 45.

64 osce/opIHR Final Report, p. 18.

65 osce/opiHR Final Report, pp.20-21.

66 osce/opiHR Final Report, p. 6.
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stations. In this regard, the Commission would suggest a simplification
of the vote counting and result compiling procedure, as well as stronger
safeguards against misconduct of the election commissioners.

105. For the rest, the elimination of such irregularities should not be
found in a revision of the legislation, but in its proper implementation
by independent and impartial bodies. Moreover, it is axiomatic that
the holding of an election in conformity with international standards
requires not only the correct application of the rules considered in this
section, but also more generally respect for free speech and assembly
during the election period. These rights must be respected not just
by the electoral authorities, but also by other state organs such as the
police.

106. Article 82 deals with the final result of the election as pro-
nounced by the Central Election Commission, CEC, on the basis of data
contained in submissions from the EcsrRFs and some other electoral
commissions. The CEC must compile a protocol on the results of
elections of the deputies of the State Duma, which must include a
great deal of information, which is based on the data that has come to
it from EcsrFs and TEcs. The ckc shall declare the election invalid if
violations committed in the course of voting or establishment of the
vote returns make it impossible to reliably determine the results of
the voters’ expression of will; or if the vote returns are declared invalid
at such number of electoral precincts that the number of voters in them,
included in the voter lists at the end of voting, in the aggregate comprise
not less than 25 percent of the total number of voters included in the
voter lists at the end of voting. The ckc shall declare the elections to be
legally null and void if not a single federal list of candidates received 7
percent or more than 7 percent of the votes cast; or if all federal lists of
candidates in the aggregate received 60 percent or less than 60 percent
of the votes cast. The remainder of Article 82, as well as Article 82-1
and Article 83, deal with the distribution of seats between parties and
candidates inside the party, in particular those on federal and regional
lists. The threshold is in principle 7 % (Article 82.7); parties obtaining
between 5 and 6 % of the vote are given one seat and those between 6
and 7 % are given two seats (Articles 82-1.2-3).
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Chapter XILI. Filling of vacant deputy seats

107. According to Article 89.1, if the powers of a deputy of the State
Duma are terminated before the expiry of the mandate, a political
party may decide which other candidate may replace him or her. This
appears contradictory with Article 83.8 which provides for detailed
rules on filling vacancies. At any rate, the way of filling vacant posts
should be established by the law before the elections and not by the
parties after them.

Chapter XIIl. Complaints about Violations
of Electoral Rights of Citizens and the
Responsibility for Violation of the Legislation
of the Russian Federation on the Election
of Deputies of the State Duma

108. The right to an effective remedy and fair hearing by an impartial
tribunal is a well-established international principle.®’” Accordingly,
failure to comply with electoral law must be open for challenge before
an effective appeal body.®® Both challenges before ordinary courts
or before electoral commissions are possible options in an appeal
system; however, the explanatory report to the Code of Good Practice
in Electoral Matters states first instance appeals before electoral
commissions could be more desirable, due to their better knowledge of
electoral law.%% At any rate, a final appeal to a court must be possible.”?
Additionally, expedited consideration of electoral campaigns is

necessary for the appeal system to be fair and effective.”!

67 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered
into force 23 March 1976) 999 uNTs 171, Article 14; European Convention on Human Rights
(adopted 4 November 1950, entered into force 3 September 1953) 213 UNTs 222, Article 23;
Guidelines on Political Parties, (CDL-AD(2010)024),ch. XIIL.2.

68 Code of Good Practice in Electoral Matters, I1.3.3.
69 Code of Good Practice in Electoral Matters, par. 93.
70 Code of Good Practice in Electoral Matters, 11.3.3.a.

71 Guidelines on Political Parties, par. 229.
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109. Article 90 of the Law on State Duma Elections establishes the
appeal system for decisions and actions that violate electoral rights by
referring to the Law on Basic Guarantees, which details this procedure
in Chapter X. Under this Law, an appeal may be heard either by the
Supreme Court, an ordinary court, or electoral commissions.”?

110. Article 75 is the key provision. The protections are framed in
terms of violations of electoral rights, the definition of which is provided
in Article 2.11 of the Law on Basic Guarantees (LBG): the guarantee
of the electoral rights and the right to participate in a referendum is
defined to mean, ‘conditions, rules, and procedures established by the
Constitution of the Russian Federation, a law or other regulatory acts
and intended to assure implementation of electoral rights of citizens of
the Russian Federation, and their right to participate in a referendum.’

111. Article 75.1 LBG provides a right of appeal to a court against acts
or omissions of public bodies broadly conceived that violate electoral
rights. Appeals against decisions and actions/omissions that violate
electoral rights of citizens and the right of citizens to participate in
a referendum can be submitted by voters, referendum participants,
candidates, their agents, electoral associations, and their agents, other
public associations, a referendum initiative group, its authorised
representatives, observers, and commissions, Article 75.10 LBG.

112. The court to which an appeal is taken is specified in Article
75.2 LBG. Thus for example, appeals against decisions/omissions of
the cec go to the Supreme Court, while appeals against decisions/
omissions of the ECSRFs go to state supreme courts. The resulting
court decisions are binding on the commissions.

113. Article 75.6 LBG provides in the alternative for appeals against
acts/omissions of election commissions that violate electoral rights
of citizens to be submitted to the commission of the next higher
level which can then: reject the appeal; cancel the disputed decision
in full or in part; cancel the disputed decision in full or in part and
demand the lower commission to reconsider the issue and make a
decision. A prior application to a higher commission is not however
a condition for submitting an appeal in court, Article 75(8) LBG, but

72 Federal Law on Basic Guarantees of Electoral Rights and the Rights of Citizens of the Russian
Federation to Participate in a Referendum, Article 75.
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a higher commission should suspend hearing a case concerning a
lower commission if an individual has taken the same case to a court,
Article 75(9) LBG.

114. The possibility for the applicant to choose between various
appeals bodies, and in particular between election commissions and
courts, may lead to forum shopping. The Commission recommends
therefore abolishing this possibility of choice.”?

115. Moreover, as already said, provisions on complaints to election
commissions and the way for these bodies to deal with them should
be clarified (supra par. 41-42), in order to prevent them from considering
complaints as “applications” not needing a legal decision.

116. Article 76 LBG contains grounds for annulment of candidates
that have been placed on the registered list. The relevant rules are
long and complex. Suffice it to say for the present that registration
of an individual candidate may, under Article 76(7) LBG, be cancelled
by a court for, inter alia, violation of campaign finance rules; taking
advantage ofan official position; bribery; extremism;instigatingsocial,
race, national or religions dissent, derogation of national dignity,
propaganda of exclusivity, prevalence or inferiority of citizens by
their attitude to religion, social, racial, national, religious or linguistic
affiliation, or promoted and publicly displayed Nazi attributes or
symbols; and concealment by the candidate of information as to his/
her conviction. There are related rules concerning cancellation by a
court of a list of candidates, Article 76(8) LBG and Article 91 of the Law
on State Duma elections. This very extensive list appears very difficult
to reconcile with the principle of proportionality; at any rate, it should
be applied in a restrictive manner.

117. Article 77 LBG and Article 92 of the Law on State Duma
elections deal with repeal of decisions of election commissions that
relate to votes and voting returns. Article 92(1) provides in effect
that prior to the determination of the overall electoral results a higher
level electoral commission can repeal the decision of a lower level
electoral commission if there has been violation of the Law on State
Duma Elections or of the Law on Basic Guarantees of Electoral Rights.

73 Code of Good Practice in Electoral Matters, I1.3.3.c.
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120

If the violations prevent reliable establishment of the voters’ will then
the election in, for example, that precinct can be declared invalid.
When the overall electoral result has been declared then the decision
of a lower level commission can only be overturned by a court, Article
92.2-3. Allowing higher election commissions to rectify or set aside ex
officio decisions taken by lower election commissions is in conformity
with international standards,”* but such rules should be applied
systematically and not in a selective manner.
118. There are two more problems with Article 92:

- The first one affects paragraph 2, which deals with the reversal of the
decision of a subordinate election commission. The main difficulty
is the ambiguity and lack of detail about the appeal procedures the
way the Court decides.

- The second one refers to reversal of decision of the Central Election
Commission on the result of the election ruled in paragraph 4.
According to it, the reversal is only possible on the basis of certain
facts listed in the Article. The list is very detailed, but imprecise.
These are in essence where a political party: violated the campaign
finance rules; is guilty of bribery, which precludes establishment
of the actual will of voters; has broken the electioneering rules in
Article 62.1, and this precludes establishment of the actual will of
voters; a leader of a political party has taken improper advantage
of his office or position in the public service, and this violation
precludes establishment of the actual will of voters. Article 92.5
provides additional grounds on which a court can repeal a decision
of an electoral commission on vote returns further to the violation of
the procedure of voter lists compilation and establishment
of electoral commissions; illegal refusal to register a federal list of
candidates if such illegality is recognised after the election day;
and other violations of the electoral legislation, if those violations
preclude establishment of the actual will of voters. There are
analogous provisions relating to annulment of decisions in Article
77.2-3 LBG. It would suitable to simplify these provisions and to

74 Code of Good Practice in Electoral Matters, 11.3.3..
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focus on the possible impact of any irregularity, whatever its nature,

on the outcome of the elections.’?

119. The time limits for bringing claims are contained in Article
78 LBG and Article 90 of Law on the State Duma election. According
to Article 78.2 LBG, an appeal against a decision of a commission
about registration, refusal to register a candidate/list of candidates,
or refusal to certify the list of candidates can be submitted within ten
days after the decision appealed against was made. It is also open to
a complainant to make an application for annulment of registration
of a candidate/list of candidates to a court not later than eight days
before voting day, Article 78.5 LBG.

120. There are also rules concerning the time within which
the claim must be dealt with. The basic rule in Article 90.2 is that
complaints made to election commissions before the election should
be dealt with in 5 days; complaints made after the election must
prima facie be dealt with immediately, although the time can
extended to 10 days if the complaint requires further investigation.
A court must make a decision with regard to an appeal against a
commission’s decision on vote returns, the results of an election,
referendum within two months after the day on which the appeal
was submitted, Article 78.4 LBG.

121. Article 17.2 of the Law on State Duma Elections gives a person
a right to complain to the PEC that he/she has not been placed on the
voting list, or about other mistakes in the list. The PEC must address
the matter, respond in 24 hours or not later than before polling
day. The resolution by the PEC can be appealed to a higher election
commission or a court, and there are once again time limits within
which the response must be given. Applicants can be present when the
complaint is considered and can submit evidence, Article 29.5.

122. The resolution of the CEC concerning the registration or refusal
to register the list of candidates can be appealed to the Supreme Court,
which must give its decision in 5 days, Article 44.7.

75 Code of Good Practice in Electoral Matters, I1.3.3.e.
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123. All these deadlines appear as reasonable and should lead
to an expeditious treatment of appeals. By contrast, the time limit
for complaints to court after the publication of the election results
concerning violation of electoral rights during the election campaign
is one year from the date of publication of those results (Article 78.3

76 and

of the Law on Basic Guarantees). This last deadline is excessive
will probably make any cancellation of election results and repetition
of elections very difficult.

124. The osCE/ODIHR reported that several complaints were filed
over the course of the elections of 4 December 2011, both at the PECs
and at prosecutors’ offices and the courts, and that many of these
complaints were not dealt with or were summarily dismissed. The CEc
heard one complaint, but refrained from ordering a recount, and the
complaints before district courts had not been solved by the time the
OSCE’s observing mission departed.””

125. The Commission recommends strengthening and streamlining
the electoral appeal system. The concentration of complaints
before electoral commissions, followed by an appeal to ordinary
administrative courts, would help the efficiency and specialisation of
the appeal system. Moreover, procedural safeguards should also be
put in place to ensure that complaints do not go unanswered or are
summarily dismissed.

126. Some aspects should also be dealt with in a more precise
manner. For example, it is not clear how far the existing rules can be
enforced against, for example, those running the media who breach the
obligations imposed on them under the Electoral Laws, and whether
media bias, which affects the freedom of voters to form an opinion,
could lead to the invalidation of elections.

127. For example, it may be worth considering whether an Elections
Ombudsman might oversee this aspect of the work of election
commissions.

76 Code of Good Practice in Electoral Matters, I1.3.3.g.

77 osce/opIHR Final Report, p. 19-20.
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V. Conclusions

128. The legislation applicable to State Duma Elections is detailed and
deals with nearly all aspects of elections. However, improvements are
still needed in order to put it in full conformity with international
standards. They will be summarised below.

129. The Law on State Duma Elections is a long, complex piece of
legislation. It inter-relates with the Constitution and with other laws,
notably those on Basic Guarantees of Electoral Rights, and on Political
Parties. The Venice Commission therefore recommends simplifying and
consolidating the electoral legislative framework.

130. The main substantial issue to be addressed is that of
impartiality of the election administration. Independent and impartial
electoral commissions are necessary to ensure that elections are
properly carried out. The present rules are insufficient to ensure the
impartiality of the election administration. The Venice Commission
therefore recommends modifying the rules on the composition of
election commissions, and in particular their appointment procedures,
in order to effectively ensure their independence and impartiality.
This is crucial to ensure that elections are held in conformity with
international standards.

131. The main other issues where improvement is required are the
following ones.

132. The Law on State Duma Elections includes detailed rules on
election observers. These rules should be amended in order not to be
interpreted in a too restrictive way, and to avoid any discrimination
between national and international observers. Moreover, non-partisan
national observers should be admitted, and election observation
should be extended to the post-electoral process, in conformity with
international standards.

133. Neutrality of the authorities during the election campaign is
essential for ensuring equality of opportunity between candidates. In
particular, effective separation between state and party, as well as equal
access to the media should be guaranteed. The rules aimed at ensuring
such equal access should be reconsidered in order to prevent excessive
restrictions to freedom of expression.
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134. In order to ensure effective equality of opportunity, it is
advisable to reconsider the rules on funding of the electoral campaigns
and to envisage some public financing.

135. The Law on State Duma Elections, combined with the Law
on Basic Guarantees, provides for a quite complete, but also complex
system of complaints and appeals. It should be simplified but also
clarified in order to fill any loophole and to prevent rejection of
complaints without any legal reasoning.

136. Other issues which need consideration are addressed in the
opinion and will not be dealt with more in detail in these conclusions,
such as:

- Restrictions to the registration of federal lists of candidates, in
particular concerning the verification of signatures;

- The issue of constituencies;

- The obstacles to the registration of political parties, which are
dealt with in another opinion of the Venice Commission (CDL-
AD(2012)003);

- The prohibition of individual candidacies;

- The representation of women and minorities;

- The provision prohibiting negative campaigning;

- The rules on mobile voting, which should be reconsidered in order
to ensure the respect of the principles of free and secret suffrage.

137. The Venice Commission also underlines that the conduct of
genuinely democratic elections not only depends on a detailed and
solid Electoral Code, but also on full and proper implementation of
the legislation.

138. The Venice Commission takes notes of the steps taken by the
Russian Federation, and in particular President Medvedev, in order
to amend the legislative framework in the field of elections. It stands
ready to assist the authorities in their efforts to bring the electoral
legislation and practice in the Russian Federation fully in line with
international standards.
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Informe sobre la observacion electoral
de las elecciones parlamentarias anticipadas
de la Repiblica de Bulgaria

Manuel Gonzalez Oropeza”

Introduccion

Bulgaria cuenta con un sistema parlamentario de gobierno con un pri-
mer ministro y un presidente como jefe de Estado. Este pais es miem-
bro del Consejo de Europa desde el 7 de mayo de 1992 y forma parte
de la Unién Europea a partir de 2007.

En las elecciones parlamentarias de 2009, el entonces alcalde de
Sofia, Boiko Borisov, le gand con el partido Ciudadanos para el De-
sarrollo Europeo de Bulgaria (GERB) al gobierno socialista de Ser-
guéi Stanishev, quien habia firmado el tratado de ingreso a la Unién
Europea. La campaia de GERB se bas6 en promesas para acabar con
la corrupcidn y el crimen, asi como mejorar la justicia. De la misma
manera, se prometié abatir la pobreza y la desigualdad que sufren
las minorias étnicas, entre ellas, la poblaciéon de gitanos conocida
como Roma.

Las elecciones entre 2001 y 2007 se han caracterizado por pugnas
y alternancia entre los partidos de izquierda y derecha, lo cual no ha
permitido la reeleccién de ninguna corriente o partido.

Ya como primer ministro, Borisov promovié reformas a la ley
electoral en diciembre de 2011, en las que afloraron preocupaciones

%

Magistrado de la Sala Superior del Tribunal Electoral del Poder Judicial de la Federacion.
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acerca de la doble ciudadania para bulgaros residentes en el extran-
jero, la composicion partidista de la autoridad electoral —Comision
Electoral Central (CEc)—, la propiedad oligopdlica de los medios de
comunicacion, asi como el procedimiento de eleccion de los jueces,
en el que intervienen los partidos politicos y el gobierno, mediante la
oficina de Seguridad Nacional Estatal.

El presidente Georgi Parvanov veté las reformas propuestas de 12
meses como requisito de residencia, asi como otras medidas acerca
de eleccién directa de alcaldes. Las iniciativas también fueron someti-
das a escrutinio judicial por la Corte Constitucional, como se dio, por
ejemplo, con la declaraciéon de inconstitucionalidad del requisito de
residencia de 12 meses en las elecciones municipales, por lo que se re-
dujo a seis meses.

Igualmente, se ha estimado como desproporcionado el requisito de
conseguir cinco mil firmas para apoyar las candidaturas independien-
tes, cuando se requieren siete mil para las candidaturas de partidos
politicos.

Sin embargo, se ha considerado oportuna la reforma electoral de
2011, pues representa una codificaciéon de las disposiciones electora-
les anteriores. No obstante, los medios de impugnacion contra los re-
sultados de las elecciones permanecen restringidos, segtn el articulo
150.1 de la Constitucién actual, ya que sélo estan legitimados para im-
pugnarlas ante la Corte Constitucional de Bulgaria: un quinto de la
Asamblea Nacional, el presidente, el Consejo de Ministros, la Suprema
Corte de Apelaciones y la Suprema Corte Administrativa, asi como el
fiscal general, por lo que los ciudadanos, candidatos, partidos politicos
o coaliciones estdn excluidos de la jurisdiccion electoral.

En 2009, la Corte Europea de Derechos Humanos determind, en el
precedente Petkov & others v. Bulgaria,! que el sistema restringido de
acceso a la justicia vulnera los derechos consagrados en la Convencién
Europea de Derechos Humanos, aunado a que los plazos para la inter-
posicién de los medios de impugnacion es de 24 horas, por lo que el
problema estructural es la falta de acceso a la justicia para impugnar
las cuestiones electorales.

1 European Court of Human Rights. 2014. Case of Tsvetelin Petkov v. Bulgaria. Sentencia del 15

de julio. Application no. 264/06.
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Como alternativa para desahogar los agravios electorales de los
ciudadanos, se dio el precedente de que dos de ellos —a los que no
se les permiti6 votar en 2011 por encontrarse en una lista de votan-
tes limitados— acudieron ante el ombudsman, quien le ordend a la
autoridad electoral que publicitara con anticipacién a las elecciones
estas listas para que el ciudadano estuviera informado de su situa-
cion electoral.

La ineficacia del sistema de justicia electoral se puso en evidencia
cuando en 2011 un candidato para la alcaldia de la ciudad de Varna,
una de las principales del pais, no pudo defenderse de los resultados
electorales por haber excedido el plazo de 24 horas para interponer
Sus recursos.

En enero de 2013, varias protestas populares provocaron la renun-
cia del primer ministro Borisov, que se hizo efectiva en febrero del
mismo ano; como saldo de éstas, seis personas resultaron muertas por
inmolacién, dada la crisis econémica del pais.2 El presidente Rosen
Pleveneiev nombro a un encargado del despacho el 12 marzo de 2013
y las campanas para elecciones corrieron del 12 de abril al 10 de mayo
del mismo afo.

Desde las elecciones de 2011, el presidente del partido politico
Ataka, Volen Siderov, ha basado su plataforma electoral en un discur-
so de odio y desprecio hacia las minorias étnicas. Por otra parte, la or-
ganizacion Transparencia Internacional ha declarado que 10% de los
electores, por lo menos, ha sufrido la presién de ofrecimiento de dine-
ro a cambio de su voto, lo que provocd que en Nesebar tres personas
fueran detenidas por ofrecer dinero, incluido un candidato del partido
GERB en las elecciones municipales.

Las minorias étnicas han sido objeto de hostigamiento. Un conflic-
to reciente se da en el uso de otras lenguas, pues la Constitucién del
pais establece el bulgaro como lengua tnica, por lo cual se cuestio-
no6 sobremanera el discurso en turco que pronuncié Ahmed Dogan en
2011, al representar a la organizacién politica “Movimiento turco’,

en un acto de campana.

2 Las altas cuotas de energia eléctrica figuraron entre los agravios persistentes.
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Aspectos generales

En la eleccion del 12 de mayo de 2013 se presentaron 71 partidos poli-
ticos para registrarse; sin embargo, s6lo 63 fueron debidamente acre-
ditados. De cualquier manera, quedé inc6élume el derecho de estas
organizaciones politicas para apelar ante la Suprema Corte Adminis-
trativa de Bulgaria.

La Constitucion bulgara expedida en 1991 ha sido cuestionada por
dos aspectos fundamentales, que consisten en la prohibicién de la do-
ble nacionalidad para el ejercicio de los derechos politicos, lo cual
impacta a la poblaciéon que ha sido altamente migrante por las cir-
cunstancias histéricas del pais, y las limitaciones en el interés juridi-
co para impugnar ante los tribunales competentes. Ambas deficiencias
son repetidas en los reportes internacionales de The Organization for
Security and Co-operation in Europe/the Office for Democratic Insti-
tutions and Human Rights (0SCE/ODIHR), asi como en la Comisién de
Venecia.

La Ley de Partidos Politicos de 2005 y las enmiendas de 2013 al
Cédigo Electoral,3 en el que, por cierto, se consigna como derecho la
observacion electoral, conformaron el marco normativo que regu-
16 la eleccién de mayo de 2013. Sin embargo, las campanas politicas
se caracterizaron por ser nacionalistas, con expresiones difamatorias
para los candidatos y acusaciones de compra de votos y de espionaje
telefénico por parte del Ministerio del Interior.

Motivo de preocupacion es la equidad en la contienda electoral me-
diante los medios de comunicacién, ya que la televisiéon privada esta

Estas enmiendas provocadas por las observaciones de The Organization for Security And Co-
Operation in Europe/The Office for Democratic Institutions and Human Rights (OSCE/ODIHR),
y la Comisién de Venecia se refieren al régimen de transparencia adoptado en las sesiones de
la Comision Central Electoral y las comisiones distritales electorales, mediante la transmisién
por internet, asi como por el sistema de impugnaciones establecido para controvertir las deci-
siones de las comisiones electorales. No obstante, otras reformas igualmente propuestas que-
daron pendientes: Reglas para la cobertura en medios con el fin de garantizar la equidad en la
transmisiéon de promocionales (un antiguo jefe del partido en el poder GerB, Tsvetan Tsve-
tanov, concentra la propiedad de la mayoria de estaciones, lo que provoca un serio conflicto
de interés); proteccion de los derechos lingiiisticos de las minorias; mejoramiento del proce-
dimiento de impugnaciones, especialmente en lo relativo a los plazos de interposiciéon de los
recursos; mecanismos para evitar y sancionar la compra de votos, y una reforma judicial que
garantice la independencia e imparcialidad de sus juzgadores.
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concentrada en pocos propietarios y todos los promocionales se co-
bran sin ninguna intervencion del Estado; ni siquiera con la identifi-
cacién apropiada de ser un spot de campana. Por ello, en abril de 2013
el Consejo de Medios Electrénicos llegd a un acuerdo entre la Asocia-
cion de Concesionarios Bulgaros y la Comisién Central Electoral pa-
ra que se identificaran los promocionales con un cintillo que indicara
si se trataba o no de propaganda pagada por el partido politico corres-
pondiente. En abril 19, la organizacién 0SCE/ODIHR comenzd a moni-
torear dichas transmisiones.

En la eleccién se renovaron las 240 curules de los distritos uninomi-
nales de la Asamblea Nacional, organizandose la eleccién por medio
de un Comité Central de Elecciones, 31 comités distritales electora-
les y 12,000 comisiones electorales de precinto. No obstante que hubo
impugnaciones hacia la integraciéon de algunas comisiones distritales
electorales,* la mayoria de ellas fue improcedente, segtin las resolucio-
nes del Tribunal Supremo Administrativo.

Aspectos especificos de la observacion

El 28 de febrero de 2013, la Asamblea Nacional de Bulgaria acordé que
el ministro de Asuntos Exteriores de ese pais, Nickolay E. Mladenov,
extendiera al presidente de la Asamblea Parlamentaria del Consejo de
Europa, Jean-Claude Mignon, una invitacién para que enviara obser-
vadores internacionales a las mencionadas elecciones anticipadas pa-
ra renovar la Asamblea Parlamentaria, a celebrarse el 12 de mayo de
2013 (Anexo 1).

La Comision de Venecia, por su parte, extendié una invitacién al
suscrito para ser acreditado como observador internacional de dichas
elecciones, mediante la carta del sefior Thomas Markert, en su cardc-
ter de director-secretario de dicha Comisién. El fundamento de es-
ta invitacion se encuentra en el Convenio de Colaboracién entre la
Asamblea Parlamentaria del Consejo de Europa y la Comisién de

4 Se presentaron 37 medios de impugnacién acerca de la integracién de las comisiones distrita-

les electorales, de los cuales sélo cuatro fueron favorables a los actores en su resolucion.
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Venecia signado el 4 de octubre de 2004. En dicha carta se comisiond
a Amaya Ubeda de Torres como enlace de la Comisién en la misién de
observacion (Anexo 2).

En sesion privada del 22 de abril de 2013, en el Pleno de la Sala Su-
perior de este Tribunal se informé y aprobd, en primer término, acer-
ca de la misién de observacién referida a cargo del suscrito, lo cual
provoco el registro correspondiente ante las autoridades de Bulgaria
(Anexo 3).

La primera reuniéon del Comité ad hoc de la Asamblea Parlamen-
taria del Consejo de Europa —Parliamentary Assembly of the Council
of Europe (PACE)— para la observacidn electoral se llevé a cabo el 10
de mayo con una bienvenida de Andreas Gross, jefe de la delegacién,
asi como una conferencia del suscrito llamada “Desarrollos recientes
en la legislacion electoral de Bulgaria’, en cardcter del suscrito como
miembro de la Comisién de Venecia y observador acreditado. El pro-
grama completo de la observacion, asi como la integraciéon completa
de este comité ad hoc, se encuentran en el Anexo 4.

Los partidos politicos contendientes més relevantes fueron GERB y
la “Coalicién por Bulgaria” (Bsp).”

Para la observacidn, la pAcCeE hizo la distribucién de los luga-
res de Bulgaria donde mayormente se realizaria la observaciéon elec-
toral de los equipos de observadores, asignando al suscrito la ciudad
de Blagoevgrad, ubicada aproximadamente a 77 kilémetros al sur de
Sofia (Anexo 5). En el camino, se visité el Monasterio de Rila pa-
ra observar la votacién de los monjes, que se efectud en la oficina del
parque del mismo nombre, a una distancia adicional de 20 kilémetros,
aproximadamente.

Con el objeto de acreditar debidamente la observacidn, se extendi6
un documento con mi nombre y procedencia, asi como un gafete que
me identificé como observador (Anexo 6).

5 Integrada por el Partido Socialista Bulgaro, el Partido Social Demécrata Bulgaro, la Unién

Agraria.
Alexander Stamboliyski y el Movimiento por un Humanismo Social.
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Desarrollos recientes de la legislacion
electoral en Bulgaria

Con base en el Reporte adoptado por el Consejo de Elecciones Demo-
craticas de la Comisién de Venecia, aprobado en sesion plenaria el 17
de junio de 2011 (Opinién 607/2011), se llevé a cabo la platica el 10 de
mayo ante los integrantes de la PACE (Anexo 7), con la presidencia
de Andreas Gross, parlamentario europeo por Suiza, dando cuenta de
las reformas a la ley electoral realizadas en febrero de 2013.

La delegacion de la PACE fue clara al determinar que mas que ob-
servar los escandalos denunciados en los medios, la operacion se re-
ducia a la observacion de la eleccion del 12 de mayo, con una campaia
electoral previa del 12 de abril al 11 de mayo. Un memorandum cir-
culado entre los asistentes explica lo anterior (Anexo 8), al igual que
los lineamientos que se debian observar por parte de la PACE (Anexo
9). La experiencia acumulada de esta organizacion parlamentaria en la
observacion electoral de Bulgaria se remonta facilmente a 1990, tal co-
mo se observa de la relacién adjunta (Anexo 10).

La ley electoral de Bulgaria fue aprobada en enero de 2011 como la
primera legislacion unificada del pais, luego reformada en febrero de
2013, para implementar algunas recomendaciones propuestas por la
OSCE/ODIHR Yy la Comisién de Venecia del Consejo de Europa, adop-
tadas en junio de 2011. Entre estas reformas se encuentra el reconoci-
miento legal de la observacion electoral como un derecho, sobre todo
el proceso electoral, asi como la transparencia en las actividades elec-
torales administrativas. Si bien en la observacion fuera de Sofia este
reconocimiento fue respetado en las casillas visitadas, en el informe se
da cuenta de una casilla en el drea de Sofia que pretendié desconocer
la acreditacion.

Aunque estas reformas legislativas mejoraron el marco normativo
electoral del pais, la Comisién de Venecia y la 0SCE/ODIHR habian pre-
visto posibles complicaciones ante lo anticipado de su adopcién, ya
que solo mediaron dos meses entre la reforma legislativa y las eleccio-
nes celebradas, entre las cuales se contaba con la nueva funcién del cec
para transmitir resultados y difundir las quejas que fueran recibiendo,
sin contar con la infraestructura adecuada. Otra de las peculiaridades
de esta reforma fue la de dotar a cada casilla con una fotocopiadora,
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para que cualquier persona pudiera obtener copia de los protocolos re-
sultantes del dia de la jornada electoral, situacién que se comprob6 du-
rante la observacidn.

Sin embargo, uno de los elementos perniciosos que subsisten en la
ley electoral de Bulgaria es la limitacién hacia los ciudadanos con doble
nacionalidad, debido al excesivo requisito de residencia de 12 meses
para el ejercicio de sus derechos politicos, asi como ciertas disposicio-
nes restrictivas en relacién con elecciones locales y municipales.

Otras recomendaciones de dichos organismos electorales que no
fueron atendidas por Bulgaria se refieren a:

1) La falta de balance de los partidos politicos en la asignaciéon de
coordinadores y secretarios en todos los niveles de la administra-
cion electoral.

2) La necesidad de reforzar el criterio en cuanto a los partidos politi-
cos y el financiamiento de campaiias electorales, particularmente
respecto de las sanciones.

3) La falta de acceso plural a los medios de comunicacién y de cober-
tura medidtica.

3) La garantia de los derechos lingiiisticos de las minorias (turco).

4) Lareduccién de la privacion de los derechos politicos sélo a las per-
sonas condenadas a prision por la comision de delitos graves.

5) La apertura de los medios de impugnacidn a los electores para dis-
cutir los cémputos finales de las elecciones.

Jornada electoral

En las elecciones anticipadas para renovar la Asamblea Nacional de
Bulgaria, efectuadas el 12 de mayo de 2013, participaron alrededor
de seis movimientos politicos: GERB (partido en el gobierno); “Coali-
cion por Bulgaria” (reunién de cuatro partidos politicos); Movimiento
por derechos y libertades (Dps); Ataka (partido de extrema derecha);
“Coalicion azul” (reunién de tres partidos politicos), y el Movimiento
de orden, derecho y justicia (Anexo 11).

Se formaron 12 grupos de observadores integrados con dos perso-
nas cada uno para la misién de la pACE. El grupo 8, en el que estuvo el
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suscrito, conté con la presencia de Amaya Ubeda de Torres, integran-
te de la Comisién de Venecia, con destino final a la ciudad de Blagoev-
grad (Anexo 12), distante 100 kilémetros al sur de Sofia.

Se visitaron 10 casillas, en su mayoria, rurales; en una de éstas se
concentrd la votacion de los monjes del monasterio més grande de
Bulgaria, ubicado en Rila, donde se presencié la votaciéon de tres
de ellos, de un total de 51. Destaca la presencia femenina en la integra-
cién de las mesas directivas de casillas. Los lugares visitados fueron:

1
2

Usoika (100500004)
Kocherinovo (102700003)
3) Rila (103800004)

4) Riltsi (010300112)

5) Selen-Dol (010300114)

6) Blagoegrad (010300119)
7) Blagoegrad (010300028)
8) Sofia (254619027)

9) Sofia (244603016)

10) Sofia (244601010)

~— ~— ~— ~—

Sélo en la casilla listada en ultimo lugar, ubicada en la Preparatoria
Francesa, en un céntrico lugar de la ciudad de Sofia, ocurrieron varias
irregularidades, cometidas por Avelina Aleksandrova, jefa de la mesa
directiva de casilla:

1) Desconocimiento de la observacién electoral internacional. A pe-
sar de mostrarle las acreditaciones oficiales, intenté expulsar al
grupo del centro de votacién.

2) Traté de expulsar a la traductora acreditada para acompanar al grupo.

3) Hubo un excesivo retraso en el computo de la votacion, con la clara
intencion de que abandonaramos el local. Se tard6 mas de una ho-
ra en el cémputo (20:00 a 21:00 horas) de 450 votos (listado de 800
electores) y mas de dos horas en el llenado del acta o protocolo de
resultados (21:00 a 23:00 horas), el cual se anexa (Anexo 13).

4) Hubo amenazas para que los observadores no hablaran, ni siquie-
ra en voz baja, dentro del recinto; ni tampoco podian moverse li-
bremente en el local correspondiente, por lo que los integrantes del
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grupo estuvieron mdas de cuatro horas sentados y callados en un
rincdn del centro de votacion.

De todo ello se dio cuenta en la reunién de la PACE. Adicionalmen-
te se pudo observar:

1) Defectuosa representacion de los partidos politicos en las casillas
visitadas.

2) Boletas sin numero de identificacion, ni sellos ni computos en cada
casilla.

3) Falta de capacitaciéon de los integrantes de las mesas directivas de
casillas.

4) Imposibilidad de observacién en los centros de recuento y concen-
tracién distrital de los votos.

El resultado fue una paradéjica victoria de Boiko Borisov (GERB),
el mismo jefe de Estado que habia sido obligado a dimitir dos meses y
medio atrds, con una votacién de 31% que, en opinidn de la prensa in-
ternacional, era insuficiente para gobernar al mds pobre de los paises
de la Unién Europea. Dicho porcentaje alcanzé para contar con tan
sélo 97 diputados de 240 que integran la Asamblea Nacional. Le se-
guirian los candidatos de la coalicién Bsp, con un porcentaje cerca-
no a 25%.

Las denuncias de fraude electoral también permearon inmediata-
mente las elecciones con la requisa de 350,000 boletas falsas, lo cual,
con seguridad, seria objeto de investigacidn. Finalmente, el pulso del
descontento sigue latente con la celebracién de estas elecciones.® EI
mismo Borisov mostr6 su descontento al pedir la anulacién de la elec-
cion el 16 de mayo de 2013, ante la penalizacidn de su partido, GERB,
que, de manera inequitativa, segtin él, se le habia impuesto.7

6 Blanco, Silvia. 2013. “El Gobierno blgaro que cayé por las protestas resucita en las urnas”. £/ Pais,

13 de mayo, seccion Internacional.

7 “Bulgarie: Borissov demande des nouvelles élections”. 2013. Le Monde, 16 de mayo, seccidn Europe.
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REPUBLIC OF BULGARIA

\(I k54 > -
%i‘% S5 MINISTER OF FOREIGN AFFAIRS

Nedy 00120
VIR, JEAN-CLAUD VI GRON

PRESIDENT OF THE PARUAMENTARY ASSEMBLY
QOF THE COUNCILOF EUROPE

Sofia, 12 March 2013

Dear Mr. Mignen, . “

 would fike to inform you that in accordance with the Detision of the Bulgarian National
Assembly of 28 February 2013, i am authorized t6 extend an invitation on behalf of the
National Assembly to the Parliamentary Assembly of the Council of Europe to send observers
to the Parliamentary elections In Bulgaria, which wilt take place on 12 May 2013. The
Nationat Assembly has expressed its will to invite an expanded Election Observation Mission,

*

Please accept, Mr. President, the assurance of my highest consideration.

i -
Sincerely yours,

2, ALDUNDERZHENDOV 5., SORA 1113, BULGARIA
TeL +355(2) 94823999, Fax+353 (2) 8713405
E-MAIL MINISTERMEA. BG, WEB PAGE: WWVLIMEA.BG, FOLOW US: MTTER/MFAEULGMIA

Bz s & m % 0208
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4, W COUNCIL ~ CONSERL
TSiom 1 OF EUROPE  DE LEUROPE

JDem. 149
AUrbr

Strasbourg, 17 April 2013

Dear Sir,

I would like to invite you to provide legal assistance to the Parliamentary Assembly of the Council of
Europe delegation observing the Parliamentary Elections in Bulgaria. This assistance will take place in
Softa from 10 (10 am) to 13 May 2013 (2 pm).

In conformity with the co-operation agreement signed between the Parliamentary Assembly and the
Venice Commission on 4 October 2004, you are invited to join the Assembly’s election observation
mission as a legal adviser. .

I note that your institution will cover your travel expenses and costs related to this trip. I would be
grateful if you could inform the secretariat of your travel details so that we can make arrangements for
you to be met at the airport.

Speci) ﬁc travel-related risks are covered by a CHARTIS insurance policy (No. 2.004.761), which
provides cover for persons up to their 76th birthday. If the need arises, the CHARTIS round-the-clock
helpdesk can be called on +32 3 25369 16.

Ms Amaya Ubeda de Torres is responsible for the organisation of this meeting for the Venice

Commission. Do not hesitafe to contact her by telephone +33 (0)3 90 2I 55 90 or by e-mail:
amava.ubeda(@coe.int) or her assistant, Ms Brigitte Rall, on +33 (0)3 88 41 31 72, on fax +33 (0)3 88 41

37 38 or by e-mail brigitte rall@coe.int for any further information.

Yours faithﬁdl;u

Thomas Markert
Director, Secretary of the Commission

My Manuel Gonzélez Oropeza
Magistrate, Federal Electoral Tribunal
Carlota Armero N° 5000

Colonia CTM Culhuacan

Piso 4 edificio sede

Mexico City

eugenia perez(@ie. gob.mx

alberto guevara@ie.gob.px

ANEXO: 2
Venice Commission - Council of Europe  Commission de Venise — Conseil de I'Europe
F-67075 Strasbourg Cedex Tel. +33 (0) 390415590 Fax +33 (0) 3 88 4137 38
E-mail: venice@coe.int  Web site: www.venice.coe.int
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Ap HOC COMMITTEE FOR THE OBSERVATION OF THE PARLIAMENTARY ELECTIONS IN BULGARIA
COMMISSION AD HOC POUR L’OBSERVATION DES ELECTIONS LEGISLATIVES EN BULGARIE
12 May - mai 2013
ELECTORAL MISSION : 8-13 May - maj 2013

Ms/Mr -

Mme/M.... MANUEL GONZALEZ OROPEZA oo .Delegation/délégation o MEXICO

TelNo.+. 553857282005 o GSMNT # ioeeeeees s eresneesnserenns €
VA, EUEENIA PEREZ CASTARO 1o No .+ 55 54374985 o.mail Sugenie:perezy

Contact person :
MEXICANA

Nationality / nationalité .

34.. expiry date/date d ‘'expiration v /11/ 2016|ssued by / délivré par.

RFF
Hotel “Sheraton Sofia ~Hotel Balkan™ . Rate (80€ ClassicRoom)  YESJouln NO Inon =
‘per night including free WIFI (i common areas), buftet breaidast and 8%VAT (Additional charge; 0.67. Tourist tax per person par
night); 5 Sveta Nede!yaiSquare, Sofid Telk +359 2 9818541, Wéb*mw.lu&mnuemnxnmlsﬂia

Yol are Xin Iy requested fo sénd the anached ctedit card form IN PDF FORMATﬁIrecﬂy 1o the hotel to.

guarantee your foom/ Vous étes  prici{e)s de bien vouloi yer le for rie d it eijoint EN
'FORMAT PDF directemernta I'hétet & fin de garantir votre séjour.: sofia reservations@luxuycoliection con

Passportn® ..

Departiire from 1 départ de Soffa

. ﬁ;riira‘i‘fn { Arrivée & Sofia

Dzt - Hme

Fightveln®  c HBYE

fls B FranﬂjiF;ang'aTs

Area ﬁf)@uf 1
Sof a-and sur;fohnrling -ared.

Plovdiv:
Blagoevgrad’
Montana ~Vratsa
Pazardzhik
Veliko tarnovo™
Varna* :

| Dther (précisé).csmmmess: .

Qg. tio_nz Dptmn?

ANEXO: 3

Kindly return this form by 23 April 2013 to: Ms Anne GODFREY PACE Secretariat
Teln:+33 388413134 Fax n°+ 33 388412776 e-mail elections pace@coe.int
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Parliamentary Assembly
Lsss. Assemblée parlementaire
== .

COUNCIL ~ CONSEIL
OF EUROPE __ DE L'EUROPE

3 May 2013

AD HOC COMMITTEE FOR THE OBSERVATION OF THE
EARLY PARLIAMENTARY ELECTIONS IN BULGARIA
(12 May 2013)

Draft programme for joint meetings
of international election observation delegations

Thursday. 9 May 2013

Arrival at the Sofia international airport and transfer to the Sheraton hotel

Sheraton Sofia Hotel Balkan

5, Sveta Nedelya Square

1000 Sofia, Bulgaria

theluxurycollection.com/sofia

Contact person: Ms Silva Hovsepian-Petkova (silva. petkova@soﬂaba!kan net)
Phone (mobile): +359 899 900 268

Eriday, 10 May 2013

10.00-11.00 PACE Ad hoc Committee meeting
Sheraton Hotel, Presidential Suite
e Briefing on the pre-electoral mission by Mr Andreas Gross, Head of the
Delegation, and members of the pre-electoral mission
« Recent developments in the field of election legislation of Bulgaria by
Mr. Manuel Gonzalez Oropeza, Member of the Venice Commission
(Mexico)
s Practical and logistical arrangements, Secretariat

14.00 - 18.00 Joint meeting of international election observation delegations
Conference Room Anel, Hotel Anel, 14 Todor Alexandrov blvd. Sofia

14.00-14.15 Opening remarks:
« Mr Eoghan Murphy, Special Coordinator, Leader of the short term
QSCE observer mission
s ' Mr Roberio Battelli, Head of the OSCE PA delegation
e Mr Andreas Gross, Head of PACE delegation

14.15-15.15 Meeting with Mr. Miklos Haraszti, Head of OSCE/ODIHR mission and
members of his team
15.15-18.00 Meeting with the leaders and representatives of main political parties and
coalitions
PP GERB
BSP ANEXO: 4-1
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I~ . Parliamentary Assembly
M, Assemblée parlementaire

COUNGCE.  CONSEIL
OF EUROPE _ DE L'EUROPE

AS/BUR/BUL (2013) 01 REV6
25 April / avril 2013

AD HOC COMMITTEE FOR THE OBSERVATION OF THE
EARLY PARLIAMENTARY ELECTIONS IN BULGARIA

COMMISSION AD HOC POUR L’OBSERVATION DES
ELECTIONS LEGISLATIVES ANTICIPEES EN BULGARIE

12 May / mai 2013
List of members / Liste des membres

ANDREAS GROSS*, HEAD OF THE DELEGATION / CHEF DE LA DELEGATION (SWITZERLAND / SUISSE, SOC)

GROUP OF THE EUROPEAN PEOPLE'S PARTY (EPP/CD}
GROUPE DU PARTI POPULAIRE EUROPEEN (PPE/DC)

VIOREL BADEA ROMANIA / ROUMANIE

$SABAN DigtLt TURKEY/ TURQUIE

ALEKSANDAR NIKOLOSKI . “THE FORMER YUGOSLAY REPUBLIC OF MAGEDONIA /
. “EX-REPUBLIQUE YOUGOSLAVE DE MACEDOINE”

MARIETTA DE POURBAIX-LUNDIN* : SWEDEN / SUEDE

SOCIALIST GROUP (S0OC)

GROUPE SOCIALISTE (S0C)

LENNART AXELSSON SWEDEN / SUEDE

PaoLo CORsINt ITALY / ITALIE

RENE RouQueT FRANCE

KOSTAS TRIANTAFYLLOS GREECE/ GRECE

DANA VAHALOVA . CzecH RepuBLIC / REPUBLIQUE TCHEQUE

EUROPEAN DEMOCRAT GROUP (EDG)
GROUPE DEMOCRATE EUROPEEN (GDE)

MEVLOT CAVUSOGLU* TURKEY/ TURQUIE
GIACOMO STUCCH! ITALY / ITALIE
DYVIND VAKSDAL NORWAY / NORVEGE

ALLIANCE OF LIBERALS AND DEMOCRATS FOR EUROPE (ALDE)
ALLIANCE DES DEMOCRATES ET DES LIBERAUX POUR L’EUROPE (ADLE)

ALFRED HEER : SWITZERLAND / SUISSE
TINATIN KHIDASHELL® GEORGIA / GEORGIE
ANDREA RIGONI ITALY / ITALIE

IONUT STROE ROMANIA / ROUMANIE

GROUP OF THE UNIFIED EUROPEAN LEFT (UEL)
GROUPE POUR LA GAUCHE UNITAIRE EUROPEENNE {GUE)
NIKOLAJ VILLUMSEN* DENMARK / DANEMARK

ANEXO: 4-2
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Mpunoxerue Ne 34

LUEHTPANHA U3BUPATENHA KOMUCUA

YAOCTOBEPEHUE

3a HabnrogaTen

Ne 1-M-32/26.04.2013 1.

(noun. 26, an. 1, 1. 26 u un.1016 sue Bpb3ka ¢ § 1, .18, 6. ,@" o1 AP Ha Usboptus kopekc)

LeHTparntiara n3bupatenta KOMUCHs YI0CTOBEPsBa, Ye C
Pewenne Ne 2482-HC / 26.04.2013 r:
MAHYE FOHCANE3 OPOINE3A
oT Mekeuko

© perucTpupan(a) 3a HabniogaTern Ha usfopvte 3a HAPOKHM NMPEACTaBUTENM Ha 12 Maih 2013 r.
B Ka4&CTBOTO Ha NPEACTaBUTEN Ha:

MapnameHTapsarta acambnest na CbBeTa Ha Espona (FACE)

26.04.2013

Cexperap:: . v, g é,{w

CesuHy Conakosa

ANEXO: 6
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“y usmm“

@E@E EODIHR

COUNCIL

CONSEIL
OF EUROPE

DE L'EUROPE
Strasbourg, 21 June 2011 ’

N CDL-AD(2011)013
~ Opinion No. 607/ 2011 Or. Engl.
EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
’ (VENICE COMM!SSION)

AND

OSCE OFFICE FOR DEMOCRATIC INSTITUTIONS AND HUMAN RIGHTS
o ’ (OSCE/ODIHR)

JOINT OPINION
ON THE ELECTION CODE
OF BULGARIA

Adopted by the Council for Democratic Elections
at its 37" meeting
(Venice, 16 June 2011)
and by the Venice Commission
at its 87" plenary session
(Venice, 17-18 June 2011)

based on comments by
Mr Oliver KASK (Member, Estonia)

Mr Ugo MIFSUD BONNICI (Member, Malta)
Mr Kare VOLLAN (Expert, Norway)

Mr Denis PETIT (Expert, OSCE/ODIHR)

This document will not be distributed at the meeting. Please bring this copy.
www.venice.coe.int

ANEXO: 7
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.3. CDL-AD(2011)013

1. Introduction

1. On 3 December 2010, the President of the Congress of Local and Regional Authorities of
the Council of Europe (‘the Congress®) requested the Venice Commission to prepare an
opinion on the Election Code of Bulgaria (“the Gode”).

2. This request followed a monitoring visit to Bulgaria by a delegation of the Congress from
24-26 November 2010. At the time of the request, the Elsction Code was still a draft. On
19 January 2011 the National Assembly of Bulgaria adopted the Election Code, which
entered into force in January 2011.' The Venice Commission and the OSCE Office for
Democratic Institutions and Human Rights (OSCE/ODIHR) decided to provide a joint legal
apinion on the adopted Code.

3. The Election Code of Bulgaria is the first unified electoral legisiation in Bulgaria, bringing
together previous separate electoral faws. The Election Code supersedes the followings acts:
- Act on the Election of Members of Parliament {2001 and last amended in
2009);
- Act on the Election of President and Vice President of the Republic of Bu|gar1a
(1991 and last arnended in 2008);*
- Act on the Election of Members of the European Partliament from the Republic
of Bulgarfa (2007); and
- the Local Elections Act (1995).

4, The adoption of the unified Election Code of Bulgaria was preceded by a debate between
the President and the National Assembly regarding certain provisions of the Code. In early
January 2011, President Georgi Parvanov vetoed the Code adopted by the National
Assembly. The Code was retumed to Parliament for reconsideration of a wide range of ifs
provisions. The presidential veto was eventually overridden by a “majority of more than half
of all Members of the National Assembly”?

5. ‘Among the reservations voiced by President Parvanov were the following: the 12-months
residency requirement in order to participate in local elections; limitations on voting rights of
citizens with dual citizenship, preventing certain parts of the population holding dual
citizenship, particularly Bulgarians of Turkish ethnicity, from being eligible to ‘stand as
candidates; aboiition of the direct election of district mayors; increased population threshold
for the election of mayors of villages or “settlements”; and reduction of the number of
municipal councillors.

6. Following its monitoring visit, the Congress raised the following concems:

“...] the draft text introduces major changes regarding local elections which will
henceforth take place only in the territory of the country. Active and passive electoral
rights in the future will be limited by a residency requirement of 12 months. The
mayor will still be elected under the majority system, while the municipal counciilors
under the proportional system, but the number of municipal councillors will be
reduced by 20% according to the new thresholds defined by the different sizes of
municipalities. A reduction in the number of polilical parties being represented at local

! Election Code of the. Republc of Bulgara in force as of 18 January 2011 (CDL-
REF{(2011)008). www.venice.coe.int/does/201 1/CDL-REF{2011)008-¢ adf

www legislationline.org/documents/action/popup/id/6202.

8 As required by Article 101(2) of the Constitution.
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CDL-AD(2011)013 4.

level is also expected along with further constraints for registration of pofitical parties
and coalitions.

Mareover, this draft bill introduces an increased population threshold to elect the
mayors of mayoralties, which goes up from 150 to 500 inhabitants. It also fimits the
number of designated deputy mayors and as a consequence the powers of the
mayors to determine their own internal adminisirative structures as stated in Article 8,
paragraph 1 of the European Charter of Local Self-Government.™

7. This joint opinion is based on an English transiation of the Code provided by the National
Assembly of Bulgaria to the Venice Commission on 11 February 2011. The accuracy of the
translation as well as of the numbering of articles, clauses, and sub-clauses cannot be
guaranteed, and therefore the interpretation of the latter as reflected in the comments made
hereafier may have been affected by inaccuracies in the translation.

8. On 12-13 May, the Venice Commission and OSCE/ODIHR conducted a joint expert visit
to Sofia. They had meetings with the Speaker of the National Assembly, the Legal Affairs
Committee of the National Assembly, the president and judges of the Constitutional Court,
the chairperson and other members of the Central Election Commission, the National
Association of Municipalities as well as representatives of the main polifical parties of the
Republic of Bulgaria. The visit fook place a few days affer the Constitutional Court handed
down its decision on a petition filed by opposition political parties.¥ The Court declared
unconstitutional several provisions of the Election Code, which have been matters of
discussion during the expert visit. The information and views shared with the delegation
during and after the visit have been taken into consideration in this opinion. :

9. Following the ruling of the Constitutional Court on 4 May 2011, the National Assembly of
Bulgaria on 2 June adopted a series of amendmenis to the Election Code, some of which
addressed OSCE/ODIHR and Venice Commission recommendations.

10. The recommendations and comments offered in this opinion are intended to assist the
authorities in bringing the Election Code closer in fine with OSCE commitments as well as -
Council of Europe and other intemational standards. The Venice Commission and
OSCE/ODIHR remain committed to providing assistance to further improve the lagal
framework for elections in Bulgarfa. It is important to note that the ultimate test for assessing
compliance of the Election Code with international standards fies with its implementation,
particularly the level of political will exhibited by state insfitutions and officials responsible for
implementing the legislation. : ’

11. in the course of drafiing this opinion, due consideration was given to provisions of the
Constitution of the Republic of Bulgaria® of relevance to electoral matiers. Other legal acts,
such as the Political Party Act” and the efectoral laws repealed by the Code, have also been
taken into consideration.® However, this joint opinion does not provide an analysis of the laws

- Congress of Local and Regional Authorities of the Council of Europe, Congress Monitoring visit to Bulgaria,
Meetings in Sofia, Veliko Tarnovo, Pemik (24-26 November 2010)..
hitps:/fwed.coe. intwed/ViewDoc.isp 2id=1709041&8ite=Congress.

s Constitutionai Courl of Buigaria, Decision no. 4/2011, 4 May 2011.

& Promuigated, State Gazette No. 56/13.07.1981 (effective 13.07.1991), amended and supplemenied, SG
No. 85/26.09.2003, 5G No. 18/25.02.2005, SG No. 27/31.03.2006, Decision No. 7 of the Constitutional
Court of the Republic of Bulgaria of 13.08.2006 - SG No. 78/26.09.2006, SG No.
12/8.02.2007 www.vks.bglengfish/vksen p04 01.him.

7 Political Party Act of the Republic of Bulgaria, as amended by Slate Gazette No. &
2008.http/unpant.un org/fintradoc/aroups/public/documents/AUNTC/UNPANG1631 4.ndf,
hitp:/fwww . Ieqgistationline. cra/documents/action/popup/id/15811.

8 See para. 3 of this joint opinion for details on these laws,
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.5. CDL-AD(2011)013

that are cross-referanced in the Code. More specifically, it does not include a review of the
Criminal Code, the Political Party Act, the Administrative Violations and Sanctions Act, the
Meetings, Rallies and Demonstrations Act, the Territorial Adminisiration of the Repubiic of
Bulgaria Act, the Local Self-Government and Local Administration Act, the Citizens' Direct
Participation in Central Government and Local Self-Government Act, the Ministry of interior
Act, the Civil Registration Act, and the Constitutional Court Act.

The recommendations hereafter are based on intemational electoral standards and
commitments as well as good practices for the conduct of democratic elections. Among the
doctiments relied upon are the following:
- the 1990 OSCE Copenhagen Document;®
- OSCE/ODIHR and Venice Commission Guldehnes on Poltical Party
Regulation;™
- Venice Commission documents:
i. Code of Good Practice in Electoral Matters;""
i. Code of Good Practice in the field of Political Parties;'?
- the Council of Europe European Charter on Local Self-Government; ™
- Council of Europe Parliamentary Assembly (“the PACE") documents:
i, Post-monitoring dialogue with Bulgaria, Report;™*
i. Post-monitoring dialogue with Bulgaria, Resolution;™
ii. Observation of the parliamentary efections in Bulgaria (5 July 2009) —
Report;'®
- OSCE/ODIHR election observation mission reports:
. OSCE/ODIHR Election Assessment Mission Report on the Presidential
Election {22 and 29 October 2008);"”
ji. OSCE/ODIHR Limited Election Observatnon Mission Report on the
Parliamentary Elections (5 July 2009).'

12. This opinion takes also into consideration standards and principles recognized by the
United Nations Human Rights Committee and the European Court of Human Rights, Bulgaria
has rafified both the International Covenant on Civil and Political Rights and the Optional

¢ Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE.

" Copenhagen, 29 June 1990. www.osce.org/odihr/elections/14304.

OSCE/QODIHR and Venice Commission Guidelines on Political Party Reguiation, adopted by the Venice

" Commission at its Bth session (Venice, 15-18 October 2010, CDL-AD{2010)024).

Venice Commission of the Ccunml of Europe, Code of Good Practice in Electoral Matters, adopted by the
Venice Commission at its 52™ session (Venice, 18-19 October 2002, CDL- -AD{2002)023rev),

i www. venice.coe.int/tocs/2002/CDL-AD(2002)023rev—-e .pdf.

Venice Commission of the Council of Eurupe Code of Good Practice in the field of Political Parties,
adopted by the Venice Commission at its 78" session {Venice, 13-14 March 2009, CDL- -AD(2008)021).

' www.venice coe.int/docs/2008/CDL~AD(2009)021 -e.pdf.

Strasbourg, 15 October 1985, ETS 122. Ratified by Bulgaria on 10 May 1995,
btin:/conventions.coe.int/reaty/en/Treaties/Html/122.him.

* Post-monitoring dialogue with Bulgaria, Report by the Committee on the Honouring of Obligations and
Commitments by Member States of the Council of Eurgpe (Monitoring Commiittee), Rapporteur: Mr Serhiy
HOLOVATY, Ukraine, Afifiance of Liberals and Democrats for Europe (Doc. 12187, 28 March 2010).
httpw//assembly. coe.int/Main.asp?link=/DocumentsMorkingDocs/Doct O/EDOCT 2187 him.

®  Resolution 1730 {2010). Text adopted by the Assembly on 30 Aptil 2010 (187 Sitting).
hitp/assembly coe.iri/Main.asp?ink=/Documents/AdoptedText!ta1 O/ERES1 730.him.

1 Council of Europe, Parliamentary Assembly, Observation of the parliamentary elections in Bulgaria (5 July
2008), Report of the ad hoc Committee of the Bureau of the Assembly. Rapporteur: Mr Tadeusz IWINSK],
Poland, Sociafist Group (Doe. 12008, 16 September 200%9). The 2006 Presidential election was not
observed by the Patliamentary Assembly of the Councli of
Europe.http//assembly.cog.ini/Documents/WorkingDocs/Dog0WEDOC 12008.pdf.

:: Published on 22 July 2007, www.osce.qra/odihr/elections/buloarial24138.

Published on 30 Septembier 2009, www. osee.org/odihi/elections/38234.
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Protocol to the Internatioﬁa] Covenant on GCivil and Palitical Rights as well as the European
Convention on Human Rights.'®

13. The present opinion was Iadopted by the Council for Democratic Elections at its 37"
mesting (Venice, 16 June 2011) and by the Venice Commission at its 87" plenary session
(Venice, 17-18 June 2011).

1L General Comments

14. The unified Election Code provides the regulatory framework for the conduct of all types
of elections. it provides for direct election of members of the Nafional Assembly, the
- President and Vice-President, the Bulgarian members of the European Parliament as well as
municipal councillors and mayors.® Codification of the different laws regulating elections is a
welcome step. It minimizes the risks of discrepancies and overlaps, faciiitates the
administration of elections and greatly contributes to a uniform application of the faw. This
was a recurrent recommendation made by OSCE/ODIHR in its election observation reports
since 2006.. This reform is regarded as an important step toward the consolidation of the
legal framework regulating the conduct of democratic elections.2! Nevertheless, further
improvements are still possible. They do not necessarily involve major changes 1o the overall
legal framework, rather adjustments or additions that may, however, prove decisive in
addressing recommendations made by OSCE/ODIHR in connection with the 2009
parfiamentary elections. The recommendations offered in this opinion should be given
consideration as soon as possible so that they can be applied to the upcoming presidential
and local elections. Not all of them may require amendments to the Code; they may be given
effect through CEC instructions or other legal means. On the other hand, the Venice
Commission and OSCE/ODIHR are fully aware that some of the recommendations made
below would require amendments to the Constitution; which cannotbe envisaged in the short
term, They should however be examined and discussed with a view to a possible
constitutional reform in the long term.

15. The Code provides that in pariamentary elections there are 31 multi-member
constituencies for 240 seats of the National Assembly. The number of mandates in a mulii-
- member constituency may not be less than four. In elections to the European Parfiament, all
members are elected from a singie constituency. In municipal elections, municipal counciflors
are glected in. a single constituency for the municipality. The electoral system for
parliamentary elections is proportional (seats are allocated using the Hare-Niemeyer method)
and a national threshold of 4 per-cent of valid votes for political parties and coalitions is
appiied. Parliament is elected for fouryears. Political parties, coalitions and independent
candidates may take part in the elections. They have io be registered with the electoral
administration in order to be or to nominate candidates. In partiamentary, presidential and
European Parliament elections, political parties have to collect 7,000 signatures in order to
be registered with the Central Election Commission (CEC). Coalitions can only consist of
political parties which have been registered by the CEC.

. Right to Vote and be Elected

16. Article 42(1) of the Constitution grants the right to vote to Bulgarian citizens who are at
least 18 years old, are not under a judicial interdiction and are not serving a prison sentence.

1 The United Nations Human Rights Commitiee has adopted a General Comment (General Comment 25)
interpreting the principles for democratic elections set forth in Article 25 of the Inlemnational Covenant on
Civil and Palitical Rights (ICCPR).

2 Atticle 2(1) of the Code.

& See the OSCE/ODIMR Election Assessment Mission Report on the 22 and 28 October 2006 Presidentiat
Election (www.osce.org/odihr/elections/bulgaria/24138).
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Articte 65{1) of the Constitution grants the right to be elected to the National Assembly to
Buigarian citizens at least 21 years of age, who do not hold citizenship of another country,
are not under a judicial interdiction and are not serving & prison senience. Articie 93(2)
stipulates that any natural born Bulgarian citizen over 40 years of age, qualified io be elected
to the National Assembly and who has resided in the country for the five years preceding the
election can run for the presidency. In addition to the fimitations spelled out in the
Constitution, the Code foresees further limitations to etectoral rights.

17. Both the Constitution and the Code restrict the right to vote for persons serving a
custodial sentence, From clarifications obtained during the expert visit, it seems that
‘custodial sentence’ applies to all persons in prison regardless of the severily of the sentence
incurred. Article 45(2) however provides that detainees who are not subject to an
‘enforceable sentence” shall be placed on the electoral roll. Deprivation of voting rights
should only be possible when a person has been convicted of a criminal offence of such a
serious nature that forfeiture of suffrage rights may be considered proportionate to the crime
committed.® Therefore, the OSCE/ODIHR and the Venice Commission recommend that this
restriction be narrowly defined to apply only o persons convicted of a sericus crime.

18. Buigarian citizens holding the citizenship of another couniry cannot stand as candidates
in parliamentary, presidential and municipal elections. While the prohibition of dual
citizenship for parliamentary and presidential elections is spelled out in the Constitution, the
same prohibition for municipal elections in the Election Cade is not supported by the
Constitution. In its Opinion on the Constitution of Bulgaria,”® the Venice Commission did net
comment on the limitation of the right to be elected for Buigarian citizens who hold dual
citizenship. Asked to examine the matter, the Constitutional Court ruled that the prohibition of
dual citizenship for municipal elections was not contrary io the Constitution. While there is
now growing consensus that recognition of dual citizenship is not a problem under
intemational law and while there are more countries that have opied to accept it, no
international treaty or instrument contains an obligation for States that prohibit dual
citizenship to repeal such prohibitions. That said, the consequences attached to such
prohibitions have come under closer scrutiny by intemational bodies as they may entall
discrimination on the ground of nationality that may exceed what is permissible under
relevant human rights instruments. In this context, while OSCE/ODIHR and Venice
Commission are aware of the reservation made by Bulgaria to Article 17.1 of the European
Convention on Nationality,z" they would like to draw altention to the evolving jurisprudence of
the European Court of Human Rights on matters of dual citizenship. in its judgement in the
case Tanase v. Moldova,® the European Court of Human Rights has considered that the
exclusion of citizens holding dual citizenship from eligibility to vote and to be elected is a
disproportionate measure and thus contrary to Article 3 of the First Protocol of the European
Convention on Human Rights. The reasoning followed by the Court could mutatis mutandlis
be applied to Bulgaria, and there is indeed a risk that the existing legal framework in Buigaria

2 See European Court of Human Rights, Hirst (2} v. the United Kingdom, judgment of 8 October 2005,
Application ne. 74025/01; Fredl v. Austria, judgment of 8 April 20106, Application no. 20201/04,
paragraph 25; Greens and M. T, v. the United Kingdom, judgment of 23 November 2010, Applications nos.
60041/08 and 60054/08. See also the Code of Good Practice in Eleciorat Matters, [ 1.1 d.

2 Venice Commission, Opinion on the Constilution of Buigaria Adopted by the Venice Commission at its
74" Plenary Session {(Venice, 14-15 March 2008; CDL-AD(2008)009). www.venice.coe.int/docs/2008/CDL-
AD(2008)003-5.pdt.

2 Council of Europe, Eurapean Convention on Nationality, Strasbourg, 6 November 1937, ETS no. 168,
htip//conventions coe.int/Treatvien/Treaties/Htmi/164.4tm,  Article 17.1, "Under the terms of this
reservation, the Republic of Bulgaria shall not apply in respect of the nationals of the Republic of Bulgatia
in possession of another nationality and residing on its territory the rights and duties for which the

2 Constitution and laws require only Bulgarian nationality.”

European Court of Human Rights, Tanase v. Mpldova, 27 April 2010, application no. 7/08.
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be considered in contradiction to the European Convention on Human Rights if a case were
filed to the Court on similar grounds.

19. With regard to the right of foreigners to vote in local elections, the Code limits this right to
residents who are citizens of EUJ Member States. According to the Code of Good Practice in
Electoral Mafters, “it would be advisable for foreigners to be allowed to vote in iocal elections
after a certain period of residence™.?® It may be worth considering extending the right to vote
at municipal elections to foreign citizens other than citizens of EU Member States.”

20. The Code stipulates that the right to vote and be elected is also subject to residency
requirements.® The principle of universal elections implies the right to vote and to stand in
elections for all citizens, but these rights are not absolute and may be subject to reasonable
restrictions that should, however, not curtail the rights in guestion to such an extent as to
impair their very essence and deprive them of their effectiveness. In principle, a length-of-
residence requirement may be imposed on nationals for local and regional elections only,
and the requisite period of residence should not exceed 6 months. A longer period may be
required only {0 protect national minorities.

21. Before the 2 June amendments, the required length of residence for candidates was
5 years in presidential efections, 2 years in any EU Member State for European Parfiament
elections and 12 months for municipal elections. In its decision of 4 May 2011, the
Constitutional Court ruled that the 12-months residency requirement for municipal elections
is in contradiction of the Constitution, Following that rufing, the National Assembly adopted -
amendments to lower the residency requirement for the right to stand-for rmunicipal efections
from 12 to 8 months. For the upcoming 2011 municipal elections, the residency requirement
for the right to stand will be reduced from 6 to 4 months. These are welcome amendments.

22. In its decision of 4 May 2011, the Constitutional Couwrt ruied that the 12-months
residency requirement to vote in municipal elections was in contradiction of the Constitution,
Following 2 June amendmenis, the National Assembly decreased the residency requirement
for the right to vote in municipal elections for both citizens from Bulgaria and the European
Union from 12 to 6 months. For the 2011 municipal elections, this reguirement was reduced
from 10 to 4 months. These amendments are welcoma.

23. Regarding the right to stand for European Parliament elections, a European Union
directive provides that voting rights may be conditioned by length of residence — as is the
case in other EU Member States — as far as the conditions applying to citizens of another EU
Member State, including those related to the period and proof of residence, are identical to
those applying to Bulgarian citizens.* This condition is met in the Code, which imposes the
same length of residence for citizens of other EU Member States and Bulgarian citizens.
Nevertheless, requiring a 2-year residence in Bulgaria or in any other EU Member State from

® Code of Good Practice in Electoral Matters, | 1.1 b. Same referenca is included in the Explanatory Report
of the Code of Gaod Practice: “Furthermore, under the European Convention on Nationality persons
holding dual nationality must have the same electoral rights as other nationals.”

il See the Convention on the Participation of Fereigners in Public Life at Local Level (ETS No.: 144}

2 Articles 3, 4, 53, 80-64 of the Code. Moreover, in the Supplementary Provisions, the Code defines a
Bulgaridn citizen who has resided in Bulgaria during the iast five years as “any such citizen who had actual
residence and permanent abode within the territory of Bulgaria during more than half of the time of each of
the five years preceding the date of the election” (Supplementary Provisions, paragraph 1.1),

2 Code of Good Practice in Eiectoral Matters, | 1.1 ciil-ivi ifl. a length of residence requirement may be
imposed on nationals solely far local or regional elections; iv. the requisite period of residence should not
exceed six months; a Jonger period may be required only fo protect national minorities.

5 Council Directive 83/108/EC laying down detailed arrangements for the exercise of the right to vote and
stand as a candidate in elections fo the European Parfiament for citizens of the Union residing in a Member
State of which they are not nationals, Articles 4 and 13.
hitpi/leur-lex.europa.ewlexriServ/lexUriServ.do?uri=CELEX:31993L 0109 ENHTML.
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citizens of Bulgaria or other EU Member States significantly deviates from the standards
appfied in other EU Member States. The National Assembly dscreased the length of the
residency requirement to stand for European Pariiament elections from 2 years to 6 months.
This amendment is welcome.

24. There are concerns that the provisions of the Code on the compilation of vater lists for
tocal e!ectlons may result in impediments to the right to vote for voters in health care
facilities® as well as voters detained “without an enforceable court sentence”® In such
instances, voters are not allowed to vote at the hospitals, health care facilities or detention
centres if their habitual residence in the constituency where these facilities are located has
been less than 12 months, It is not clear what impact such a condition may have on voting
rights as it obviously depends on whether people frequently undergo medical treatment or
are placed in a detention cenire not located in the constituency where they have their
habitual residence. The situation is particularly problematic for voters in detention centres, as
they do not themselves decide where they will be placed. It may be advisabie to reconsider
the 12-month provision and reduce it based on an assessment of the impact of such a
_measure. On ancther but related note, it may be worth specifying in Article 45(3) that voter
lists at detention centres should be closed 48 hours before election day, as is the case for
voler lists at health care facilities.®

Iv. Election Administration

25. The elections are administered by a three-tiered administration composed of:
a. the Central Election Commission;
b. constituency or municipal election commissions; and
c. section election commissions.*

26. The 19 members of the CEC are appointed by decree of the President for a term of five
years after consuliations and “on a proposal by the parties and coalifions of parties
represented in Parliament and by the parties and coalitions of parties which have Members
of the European Parliament but are not represented in Parliament.™ 1t is important that the
establishment of the CEC as a permanent body, a long-standing OSCE/ODIHR and Venice
Commission recommendation, be oonf:rmed in the Code.

27. Article 23(7) indicates that upon “appointment of the complement of the Central Election
Commission, the proportion of the parties and coalitions of parties represented in Parliament
shall be retained”. While the first sentence of the same article stipulates that the 19 CEC
members nominated by parties and coalitions represented in parliament must include the
chairperson and the deputy chairpersons nominated by each party or coalition of parties
represented in parliament, it is not clear whether the caiculation made for determining the
share of each party or coalition of parties ‘include the chaimerson and the deputy
chairpersons. It is recommended that this provision be clarified so that the calculation made
for determining the share of sach party and coalition of parties includes the chairperson and
the deputy chairperson.

28. The Code shauld ensure a balance of political parties in the appointment of chairpersons
and secretaries at afl levels of election commission.®® Furthermore, it is essential that

3 Article 42(2) of the Code.

2 Article 45(2) of the Code.

% Article 42(3} of the Code.

# Articles 14-15 of the Code.

3 Artigle 23(1) of the Code.

® OSCE/ODIHR Limited Election Cbservation Mission Report on the Parlamentary Elections {5 July 2009)

Section on Recommendations, page 23.
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opposition parties be included in these leadership positions at all levels of the election
administration. An allocation of leadership positions among political parties with no
consideration given fo whether they belong to the ruling coalition may not be sufficient to
dismiss perceptions of possible bias.

29. According to the Code of Good Practice in Electeral Matters, the CEC shouid include “at
least one member of the judiciary” or a law officer.®” During the expert visit, it was confirmed
to the Venice Commission and OSCE/ODIHR that three members of the recently appointed
CEC are former members of the judiciary. This is a welcome step. As the legal capacity of
lower election commissions would also need to be sirengihened, it is recommended that
Article 16(4) of the Code which recommends that members of the CEC as well as of
constituency and municipal election commissions “be qualified lawyers™ be implemented in
practice. :

30.  According to Article 20(2), decisions in election commissions are made by a two-thirds
majority. As a matter of good practice, it is recommended that electoral commissions take
decisions by a qualified majority or by consensus.® With members of electoral commissions
being appointed by political parties, there is a risk of polarization, if not poiiticization of
discussions in election commission with a pessibility that key decisions may be blocked. It is
recommended that the two-thirds majority rule be reassessed in light of the experience
gained in the next elections.

.31, The Code provides that the credentials of members of all electoral bodies may be
terminated at the request of the nominating party or coalition of parties.® The Code of Good
Practice in Electoral Matters underlines that the bodies appointing members of election
commissions should not be free to dismiss them at will, as this casts doubt on their
independence.® The discretion given to political parties to request that members nominated
by them be recalled is compounded by the fact that they may be recalled at any time, since
the Code does not provide any time-fimit for the termination of the mandate.*’ A system
where members of election commissions can be dismissed upon request and at any time by
the political parties who appoint them is likely to be perceived as not fulfilling the requirement
of independence and neutrality. The Constitutional Court held these ' provisions
unconstitutional on the ground that they would seriously undermine the independence of the
election administration. Thus these provisions are repealed, which is welcome.

V., Political Party Registration
A, Signatures and deposits

32. For political parties and independent candidates to have access to the baflot, the Code
requires the payment of a monetary deposit and the collection of supporting signatures.
These requirements are different depending on the fype of election and on whether they
apply to political parties or independent candidates. The requirements are summarized in the
tabies below: :

:: Code of Good Praciice in Electoral Matters, 113.1 d L.

- Coy;ﬁe of Good Practice in Electoral Matters, 11 3.1 h.

° Articles 25(1)6; 26(1}6; 29(1)3; 30(10); 34(3) and 37(12).
Code of Good Practice in Electoral Matters, 11 3.1 1.

i Furthermere, the CEC desision to recall a member can be appealed before the Supreme Administrative
Court, It is not clear what the Court would be asked 1o censider in cases where the ground for dismissal is
& request by the nominating party. The Code does not require that the request in guestion be motivated.
Therefore, the Cour’s assessment may be limiled to acknowledging the request and confitrning the

dismissal.
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Depasits required (in BGN)

) - Independent candidate nomination
Parties and party coalitions ndepend cc;:mmi!ttees rominatio
tfype of election
- National representatives -
- President, Vice President 10 000* 10 000
- European Parliament L

Signatures required

Type of election

] . - Independent candidate nomination
Parties and parties coalitions commitiees

Notless than 3 per cent

- Mational representatives 7 000 but no more than 5 060 voters (from
within the relevant constituency)
- President, Vice President 7000 7 000

- European Parliament

Mo fess than 1 per cent for municipal
councillors .
No less ihan 2 per cent for mayors
(from within the relevant constituency)
One-ifth of the voters for elections of
“mayoralty majors” but no more than
500 voters

- Municipal elections 7 000

33. Inthe last parliamentary elections, applications required 15,000 and 20,000 supporting
signatures and a 50,000° BGN and 100,000 BGN deposit for parties and coalitions
respectively. The Code now reguires a 10,000 BGN deposit from political parties and
coalitions of parties for presidential, parliamentary and European Parliament elections and
7,000 signatures in support of their applications.®® Under the previous legislation,
independent candidates were required to pay a depesit of 15,000 BGN and support their
applications - with at least 10,000 signatures of voters with a permanent address in the
particular constituency. Under the Code, they are required to collect as many signatures as
political parties and coalitions of parties for parliamentary, presidential and European
Parliamént elections and to pay a smaller deposit than political parties and coalitions of
parties (see the table above) for parliamentary and municipal elections, but the same amount
for presidential efections. The changes made in the Code are positive. They strike the right
balance between the legitimaie goal of discouraging frivolous candidacies and the obligation
not to prevent legitimate political parties and independent candidates from obtaining ballot
access.

34, A concem remains however with regard to the fact that while political pariies and
coalitions of parties may compete in parliamentary elections based on applications supported
by 7,000 signatures of voters residing anywhere in the country, independent candidates in
patliamentary elections must collect signatures of 3 percent of voters residing in the
respective constituencies only but no more than 5,000 signatures.* This may need 1o be
reconsidered as it constitutes a comparatively high barrier for independent candidacies.

“2 10,000 BGN equais about 5,100 EUR. As of 25 May 2011, 1 EUR squals to 1.95 BGN.

5 Articles 78 and 79(1) of the Code.
*“ Gode of Good Practice in Electoral Matters, | 1.3 ii.: “The Jaw should not require collection of the signalures of

more than 1% of voters in the constituency concemed”,
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B. Registration

35. Article 26(1)12 stipulates that “fthe] Central Election Commission shall: [..] refuse
registration of a party where establishing that the said party has not held the meetings oi the
supreme body thereof as provided for in the statute more than two successive times but not
less frequently than once in five years, and has not submitted the complement of the new
leadership to the court for recording..”. As a rule, bodies in charge of organizing and
conducting the electoral process should not be granted powers over party activities that
exceed what may be necessary to ensure the integrity of the process. It is not clear why the
CEC wouid need to inierfere with matiers that may be reasonably perceived as internal party
matters and should only come to the attention of State authorities or other entities such as
the CEC in exceptional circumstances. Furthermore, while States may require political
parties to meet certain obligations to be placed on a ballot in elections, the system for ballot
access should not add requirements directly not connected to the elections to those
requirements political parties already had to fulfil in order to get registered. Most importantly,
the system for ballot access should not discriminate against new parties. Therefore, it is
recommended that this provision be repealed or amended so that it does not discriminate
against new parties. ' '

36. The refusal of registration of political parties or coalitions of parties may be appealed to
the Supreme Administrative Court.*® In case the Court overruies the non-registration decision
of the CEC, the political party or the coalition has to be registered, but not later than 50 days
{for presidential, partiamentary and European Parliament elections) or 65 (for municipal
elections) before election day. There seems to be a contradiction between Adicle 26(8),
which specifies that CEC decisions cannot be appealed and Articles 83(3) and 90(3), which
indicate that a CEC decision on parly regisiration may be appealed to the Supreme
Administrative Court. Also, these rules seem to imply that a party or a coalition of parties may
be denied registration if the Court does not respect the time-limits aid down in the Code, If
the court decision was made within 50 or 65 days (depending on the type of elections) before
election day, registration would no longer be possible, and the parly or coalition in question
would be de facto denied registration. This situation may not occur very often; however, there
ought to be safeguards for applicants that registration cannot be denied on grounds that
have no connection with the failure of applicants to meet the criteria set out in the law. In this
spirit, it would be important that deadlines for notifying denials of registration to the parties
concerned be specified in Articles 83(5) and 84(7) and 90(5).

VI.  Political Party and Campaign Financing

37. The Code provides detailed provisions on election campaign financing.®® Among the
measures laid down in Section VI of Chapter Vill are the imposition of expenditure limits
upon political parties and independent candidates (that differ depending on the type of
elections), an obligation to keep records of all direct and in-kind contributions given to
political parties as well as strict reporting requirements, with an indication of time-limits for
submission of financial reports and sanctions for non-compliance with this requirement.
These measures provide a sound basis for a transparent ejection campaign financing
system. Enforcement mechanisms may, however, need io be strengthened. As noted by the
Council of Europe’s Gommittee of Ministers, political parties should be subject o “effective,
proportionate and dissuasive sanctions.”’ It does appear that the sanctions provided in
Article 289 may not be proportionate to breaches of the requirements regarding financing of

:: Articles 83(3) and 90(3) of the Code.
Section VI of Chapter VI of the Code.
7 Recammendation REC(2003}4 of the Committee of Ministers fo Member States on common rules against

corruption in the funding of political parties and electoral campaigns, article 16.
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the election campaign and therefore not dissuasive enough.*® That said, the Venice
Commission and OSCE/ODIHR are not in a position to further comment on these provisions
as they would need to be read and analyzed in conjunction with those of the Potitical Party
Act. It remains to be ssen how these arrangements will be enforced in practice. Their
efficiency to a large exient depends on the scope of verification and investigation powers
assigned to the National Audit body.

38. The Finat and Transitional Provisions of the Code contain amendments to the Political
Party Act conceming the rules on donations for the purpose of eiection campaigning. This
law has not been assessed by the Venice Commission and OSCE/ODIHR. Nevertheless,
both institutions express concerns regarding these amendments since they seem to resirict
conditions of donations.” This should be carefully considered. This new provision will have
to be assessed in light of the upcoming efections.

VIl. ~ Voter Lists and Voters’ Registration

39. The voter lists are compiled by municipal administrations.® Additionally, it is siipulated
that “[the] voter lists [...] shail be printed out on the basis of the Nafional Poputation Register
by the Directorate General of Givil Registration and Administrative Services at the Ministry of
Regional Development anct Public Works”.®" During the expert visit, OSCE/ODIHR and
Venice Commission expetts were informed that a national census has been completed two
months ago. According to this census, Bulgaria has 7,380,000 citizens out of which the
voling-age popuiation accounts for approximately 6,800,000. These numbers have been
communicated verbally 1o OSCE/ODIHR and Venice Commission experts at a meeting with
the CEC, but would need to be checked for their accuracy. If they were corfimed, there
would be grounds for concern. The OSCE/ODIHR Limited Election Observation Mission
Report for the 2009 Parliamentary Electionis refers to 6,884,271 registered voters o be
compared with an estimated population of 7.6 million.® On voter lists issues, a census can
be no more than indicative, reveaiing a trend rather than providing an accurate picture.
Having said that, the unrealistic ratio between the number of inhabitants and the voting-ags
population shown by this census points to a need to ensure that the process threugh which
voier lists are established be consolidated.

40. There will be a supplementary voter list in the polling stations where voters who are not
in the voter lists may be entered if they are allowed to vote. Articles 47 and 197(8) seem o
allow any voter with a permanent address in the precinct fo be added to the list during
election day. Other articles, however, are more restrictive, allowing only election stafi,
students with certain documents, persons with disabilities needing special assistance, citizen
of ancther EU country wishing to vote in the European Parliament elections or local elections
and who have sent in a form before the elections. A very extensive use of supplementary
lists may raise questions of possibilities for multiple voting and should only be used for good
reasons. It shouid, therefore, be made clear in Article 47 that the supplementary lists are
restricted to those groups which are defined in subsequent ariicles and is not open to anyone
who is not on the voter lists. If that is not done, the set of documentation needed fo be

registered on election day must be clearly defined.

8 See OSCE/ODIHR and Venice Commission Guidelines on Poiitical Party Regulation (CDL-AD(2610)024,

October 2010).
- Paragraph 20 of the Transitional and Final Provisions of the Code, referring to change of Article 24 of the

Political Parties Act.
50 Asticle 40(1) of the Code.

ST Articie 52(4) of the Code.
52 OSCE/ODIHR limited Election Observation Mission Report on Parliamentary Elections (5 July 2009},

Section on Election Admirnistration, page 9.
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VIl Campaign

41, Article 134(2) stipulates that campaign material shall contain a warming against vote
buying covering at least ten percent of the Face space’ of the material. This requirement can
only be effective if the term ‘campaign material’ is clearly defined in the Code. It probably
means leafiets and posters, and not other types of publications or internet pages. This would
need to be clarified in the Code.

IX. Media

42. OSCE/ODIHR recommended that “the Election Law could be amended to provide for the
requirement for the Council for Eiectronic Media (CEM), in co-operation with the CEC, to
monitor the implementation of media-related provisions of the Election and Broadcasting -
Laws and to take prompt and effective action against violations, including identification of any
inequitable and preferential news coverage of candidates and parties.”® This
recommendation is still valid.

43. The OSCE/ODIHR Limited Election Observation Mission for the 2009 parliamentary
elections expressed concem in its final report that there was no provision for free airtime, and
contestanis had to pay for almost all campaign programmes on public broadcasters,
including debates. Although the prices adopted by the pubiic broadcaster were equal for all,’
some political parties complained that the prices were rather high, especially when they had
to pay for all election-related coverage. It may be worth reviewing the policy of requiring
candidates to pay for aimost all campaign-related appearances as this may limit the public’s
access to information and candidates’ ability to convey their messages.

X. Voting Process

44. Following recommendatlons from the OSCE/ODIHR elaction observation mission for the
2006 presxdentra‘ election,® envelopes have been introduced to enhance the secrecy of the

vote.® This is a we(come step.

45. After the ballot paper and envelope have been collected by the voter and until it has
been dropped in the ballot box, they should not be touched by anyone eise than the voter.
According to the Code, the ballot for presidential and municipal elections should be stamped
before the voter enters into the booth and a second time before the voter casts the ballot into
the box, During the expert visit, OSCE/ODIMR and Venice Commission experts raised this
issue. The explanation provided in support of this measure was that it was aimed at ensuring
that the ballot paper and envelope had not been brought from outside the polling station,
-which was viewed as an additional safeguard against vote buying. It is not clear though how
stamping the ballot paper twice (before and after voting) could serve that purpose. This
procedure may risk infringing the principle of secrecy of the vote® It is therefore
recommended that it be reconsidered or adjusted so that the principle of secrecy of the vote

is upheld.

53 OBCE/ODIHR Limited Election Observation Mission Report on the Parliamentary Elections (5 Jufy 2009),

Section on Recommendations, page 24.
4 OSCE/ODIHR Election Assessment Mission Report on the Presidential Election (22 and 29 October 2006},

s Section on Efection Management and Administration, page 10..
Arlicles 165 and 169 of the Code. )
56 According 1o Paragraph 7.4 of Copenhagen Document OSCE participating States should “ensure that
votes are cast by secret ballot or by equivaient free voting procedure, and that they are counted and
reported honestly with the official resulis made public’. See also Code of Good Practice in Electoral

Matters, } 3.2.2, § 34.
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46. The Code introduces new provisions according to which voters would have to place an
X-mark in the box of the candidate they voted for. During the expert visit, several
interlocutors of the OSCE/QDIHR and Venice Commission experts, particularly among
pofitical parties, voiced concem about the risk that voters may get confused with the new rule
and that many ballots may thus be declared invalid. To minimize this risk, it is recommended
that measures are taken by the CEC to effectively inform voters about the new rules, i.e. by
conducting a voter education campaign targeting voters and poli workers.

47. The Code provides voting by means of mobile ballot boxes.” Article 176 refers to “voters
with permanent disabilities which prevent them from exercising their franchise in the poliing
site” but does not clarify wheiher there may be other grounds for voters to request the use of
mobile ballot boxes. As the law does not exhaustively specify the categories of voters who
may request maobile voting, there is a risk that this procedure may be abused. In line with
good electoral practice, it is recommended that Article 176 indicates expiicitly that mobile
voting is for the exclusive use of voters with permanent disabilities.™

48. There were concerns raised by the PACE Ad Hoc Committee in 2009 as well as by
OSCE/ODIHR Limited Election Observation Mission for the 2009 presidential election about
instances of vote buying and intimidation.”® In addition to Article 180 of the Code, which
prohibits the display of the voters’ choice, a new provision in the Code bans Tthe] use of
mobile telephones, still cameras or other image reproducing equipment for the purpose of
recording the voiing choice...”. This constitutes an improvement. However, the enforcement
‘of these measures requires a consistent approach to sanctioning violations of this provision.
It is not clear how Aricie 294 of the Code, which provides for a fine of 1,000 BGN for
violation of the above-mentioned provisions, relates to Article 167 of the Criminal Code,
which provides for sentences of up to 6 years imprisonment, fines of up to 20,000 BGN and
possible deprivation of the right to hold certain state and public positions. Furthermore, while
the specific measures foreseen in the Code are welcome,” it is also advisable to organize
training for poll workers and a public awareness campaign for voters.,

Xl Internet Voting

49. Paragraph 11 of the transitional provisions of the draft Election Code provides for testing
of voting via the Internet for five polling stations within and five sections outside Bulgaria
during the upcoming presidential elections. While remote voling via the Internet and other
. forms of electronic voting are generally considered compatible with the standards of the
Council of Europe, this compatibility largely depends on whether adequate technical security
has been provided and social conditions in the country have been taken into account.® As
electronic voting via the Intemet is an alternative voting channel to paper-based voting, its
legal basis has to be drafted in an equally detailed and accountable manner.”® The Code

7 Article 205 ofthe Code. .

% Code of Good Practice in Electoral Matiers, | 3.2.2.1, §§ 39 & 40.

% Ses OSCE/ODIHR Limited Election Observation Mission Repot on the Pariamentary Elections
(5 July 2009}, Section on Legal Framework and Electoral System, page 6 and Section on Complaints and
Appeals, page 17 and Observation of the parliamentary elections in Bulgaria (5 July 2009}, Report of the
Ad Hog Commitiee of the Bureau of the Assembly, paragraph 42.

€ ardicle 181 (1) of the Code.

& See for instance Arficle 134 (2), which sfipulates thal campaign materials should contain a statement that
vote-buying is a criminal offence.

& See the Report on the Compatibility of Remote Voting and Electronic Voting with the Siandards of the
Council of Europe, adopled by the Venice Commissicn at its 58 Plenary Session (Venice, 12-13 March
2004); CDL-AD{2004)0172), in particular paragraph 56. .

& For guidance on regulating electronic wvoting see Council of Europe Committee of Ministers'
Recommendation  Rec(2004)11 on  legal, operational and technical standards  for
e-vating, Strasbourg, httpsy/wcd.coe.inwedNViewDoc sp?id=778189, as well as the recently published
Guidelines of the Commitiee of Ministers of the Councii of Eurcpe on certification of e-voting systems
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does not sufficiently describe the voting process, the setup, the testing, and the opening and
closing of electronic voting via the Internat nor doss it provide for data destruction or how
observation of these procedures will be enabled. Inciuding five polling stations outsicle
Bulgaria adds considerable cornplexity to the project, as they include voters with voting rights
from more than one constituency. This is not only crganisationally challenging, but also
challenges the secrecy of the vote in cases where only few votes are received for a specific
constituency. The Constitutional Court declared that the provisions on Intemet voting
contradict the Constitution, thus provisions of paragraph 11 of the transitional provigions of
the Code do not apply. Following the Constitutional Court decision, on the 2 June, the
National Assembly also repealed paragraph 14 (2} of the transitional provisions that required
the CEC to adopt a procedure for the experimental electronic voting via the intemet for the
2011 presidential election. These are welcome changes.

XH. Counﬁng Process

50. The Code provides a list of reasons to validate or invalidate ballot papers. Conditions for
the validity of ballot papers are quite restrictive.”® Good practice suggests that if the voter's
choice is clear despite violating the exact voting procedure (no blue ink for instance} or if
there are no signs or symbols identifying the voter, the vote shouid be taken into account as
a valid vote.™

51. Articles 216(5), 223(2) and 227(2) state that the number of voters who have voted shalf
equal the number of envelopes and ballots found in the box. This requirement should rather
be part of an explicit reconciliation process so that commission members do not think that
such numbers are simply entered into the tally sheets. The reconciliation should be done
after filling in all figures. ¥ they do not tally, the commission may be refuired to recount
ballots, and if it stil does not tally, to enter the discrepancies into the protocol with a

comment,

52. The transitional and final provisions of the Code stipulate that a counting commission will
be set up in 2011 for the next elections on an experimental basis.” If the intention is to
prevent manipulations and enhance the integrity of the process, it is cerainly laudable.
However, establishing a separate commission to. perform the 'couniing could prove
problematic in practice. Several constraints must be taken into consideration. First, the count
must fake place immediately after the vote has been completed in order to ensure
iransparency of the process and to minimize the risk of manipulations, as it is recommended
by the Code of Good Practice in Electoral Matters.” Second, there are obvious safety risks
for the electoral material if it has to be transported elsewhere to process the count.
Considering that transportation is foreseen 1o take place under the responsibility of the
Ministry of Interior, it may affect public trust in the process. If this measure is to be
implemented, it is recommended that it be complemented with specific arrangements
addressing the above-mentioned concemns.

53. The OSCE/ODIHR Limited Election Observation Mission Report on the
2009 parliamentary elections recommended that the legislation should be amended io

(2011),  and Guideiines of the Commitiee of Ministers of the Council of Europe on transparency of e-
enabled elections (2011) www.cog. int/t/doap/democracy/Activities/G GIS/E-voting/E-
voling%202010/Biennjal Nov mesting/Guidelines transparency EN.pdf.
64 Article 198(3)2 and {4), Ariicle 216(4)2 and 3, Article 221{4}5 and 6 and Article 225(4J5 and 6 of the Code.
& Code of Good Practice in Electoral Matters, 1 3.1.
:3 Transitional and Final Provisions of the Code, §§ 12 and 12(8).
Code of Good Practicé in Electoral Matlers, | 3.2.2.4, § 45.
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foresee recounting of votes.® The same concem was raised by the PACE Ad Hoc
Commiitee, in particular with the introduction of a majoritarian component shortly before the
2009 parliamentary elections,® This recommendation was not addressed.

Xlil.  Complaints and Appeals Procedures

54. There Is a dual system of complaints and appeals: decisions and actions of election
commissions may be challenged in the higher eiection commissions, whereas all other
complaints are adjudicated by courts. -

A. Complaints against Election Commissions’ Decisions and Actions

55. The lack of possibility for judicial review for a number of decisions of the election
management bodies appears problematic. The 1990 0SCE Copenhagen Document
underlines that “everyone will have an effective means of redress against administrative
decisions, $o0 as to guarantee respect for fundamental rights and ensure legal integrity.” The
Code of Good Practice in Electoral Matters underiines that the judicial supervision should at
least apply to decisions on “right to vote, electoral registers and standing for election, the
validity of candidatures, compliance with the rules goveming the electoral campaign and
atcess to the media or to party funding.” It is therefore recommended that a final appeat to
a court be made available more broadly, :

56. In connection with the 2008 parliamentary elections, concerns were expressed by both
OSCE/ODIHR and the PACE Ad Hoc Committee with regard to the lack of written procedural
rules conceming the review of complaints and appeals fodged with the CEC.™ The criteria
upon which the CEG based its decision of what constituted a complaint were unclear, as was
the appropriate form of its decisions. It is recommended that the Code explicitly require that
the CEC adopts procedural rules for its decisions in writing as well as for those applying to
lower election commissions. All election commissions should be required to issue written
decisions and duly argue all their decisions. The format of decisions should alsoc be
standardized. This should apply to ail decisions, whether or not they can currently be
appealed to the Supreme Administrative Court.

B. Contesting Election Results

57. According to Articles 264(1), 265(1) and 267(1) of the Code, election results may be
challenged either bafore the Constitutional Court (for national or European elections) or the
relevant administrative court (for municipal elections). With regard to national and European
elections, Article 150(1) of the Consiitution confers the right to initiate proceedings before the

& OSCE/ODIHR Limited Election Observation Mission Report on Parliamentary elections {5 July 2009),

o Section on Recommendations, page 22. .

Observation of the parliamentary e!ecfrons in Bulgana (5 July 2009), Repori of the ad hoc Committee of the
Bureau of the Assembly, § 16.

7° See 1990 OSCE Copenhagen Document, para. 5.10 and comment 32, para 18 of international Covenant
on Civil and Pollical Rights: “whenever rights and obligations in a suit at law are defermined, this must be
done at least at one stage of the proceedings by a tibunal within the meaning of this sentence”
Furthermore, Paragraph 18 of the 1991 OSCE Moscow Document provides that “to the same end, there
will be effective means of redress against administrative regulations for individuals affected thereby.”

" See also Code of Goed Practice in Electoral Matters, 11 3.3 a and para. 92-93. Morgover, “it is desirable
that there should be some form of judicial supervision in place, making the higher commission the first
appeal level and the competent court the second.”

n See OSCE/ODIHR Limited Election Observation Mission Final Report on Pariamentary elections (5 July
2009), Section on Complaints and Appeals, pages 16-17 and Council of Europe, Parliamentary Assembly,
Cbservation of the parliamentary eleclions in Bulgaria (5 July 2009}, Report ofthe ad hoc Commitiee of the
Bureau of the Assembly. Rapporteur: Mr Tadeusz IWINSKI, Poland, Socialist Group (Dec. 12008, 16

September 2009).
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Constitutional Court upon a few institutions.™ In order to challenge election results, a political
party, a coalition or a candidate must approach one of these institutions within 7 days of the
CEC's decision validating the results; they then have 15 days to file a petition with the
Constitutional Court. This means that there is no effective judicial procedure for chalienging
election results. In June 2009, the European Court of Human Rights concluded that similar
provisions faid down in the then applicable Parliamentary Election Law did not provide for
effective remedy due to the limited category of persons and bodies which may refer a case to
the Coenstitutional Court.”® The above-mentioned articles should be amended accordingly so
that the Code provides effective remedies for challenging election results.

58. Furthermore, the Code does not allow election resuls to be disputed by vaters but only
by political parties, coalitions and candidates (through the institutions listed under Articie
150(1) of the Constitution). These restirictions are not in accordance with good electoral
practice. All candidates and voters registered in the constituency concerned must be entified
to contest the election results.™ The right to vote is as important in a democratic state as the
right to be elected. Allowing a wide range of persons to appeal decisions concerning
elections protects the legality of the elections. As it is possible to consider similar appeals
together, the workioad of courts after elections should not be affected. The Venice
Commission explained in its Report on the Cancellation of Election Results that ...} [in] case
the elections are carried out uniawfully the individual constitutional right to vote or to be
elected is violated. Such right should be protected by individual complaint, though it might not
always lead to the cancellation of election results. The cancellation of election results is not
necessary if the violations of electoral law are at smafl scale and do not influence the
electoral results [.. ]

C. Time-limits

58. In many cases, the Code provides for very short ime-limits for appeals. This is the case
especially for disputes concerning registration of parties and coalitions and their candidates
where the appeal shall be brought before the competent court no later than 24 hours after
the CEC decision has been issued.”® It is imporiant to avoid lengihy disputes on such
sensitive matters; however, parties concerned should have access to effective remedy.
Within the extremely short timeframe stipulated in the Code it might prove difficult for the
appeliants to bring forward all the relevant arguments in support of their case. The Code of
Good Practice in Elsctoral Matters calls for a time-fimit from three to five days.”” The same
comment also applies to the timeframe for deciding on the case, which is also 24 hours and
may not be sufficient to allow for the case to be considered thoroughly.™

60. According to Article 93(8) of the Constitution, the Constitutional Court shall rule upon any
challenge of the legality of a presidential election no later than one month after the election.
Article 264 does not provide any time-limit for the decision-making in the Constitutional Court

= One-fifth of the pariament, the President, the Council of Ministers, the Supreme Court of Appeals, the
. Supreme Administrative Court and the General Prosecutor,
European Court of Human Rights, First Section, Petkov and others v. Bulgaria, 11 June 2009,

7 Code of Good Pragtice in Elecloral Matters, 1l 3.3 f, Explanatory Report, paragraph 99, 3rd sentence: "A
reasonable quorum rnay, however, be imposed for appeals by voters on the results of elections”, thatis to
say that appeals will be admissibie only if made by a minimum number of voliers. See also OSCE/ODIHR
Guidelings for Reviewing a Legal Framework for Elections, hitp/fwww. osce org/odinr/elections/13960.

i Report on the Gangellation of Election Results (CDL-AD{2009)054), IV B 2, § 49.

s Articles 26(8), 83(3) and (5), 107(8), 110(3), 112(6), 113(5), 115(8), 117(4), 119(8), 120(3), 122(9) and

- 125(7) of the Code.

Code of Good Practice in Electoral Matters, 113.3 g.
78 OSCE/ODIMR Limited Eleciion Observation Mission Report on Parfiamentary Elections (5 July 2009),

Section on Complaints and Appeals, pages 16-17.
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for other elections. For Jocal elections, the time-limits for deciding on the appeals are long.”
The procedure may take 24 days in first instance courts and 14 days in the Supreme
Administrative Court. Time-limits for contesting the election results are longer than
recommended in the Code of Good Practice in Electoral Matters which provides that “time-
limits for lodging and deciding appeais must be short (three to five days for each at first
instance)™ since appeals may be lodged in seven days.” According to Article 267(11), the
proceedings before competent courts on appeals concerning local elections shall be
concluded in three months. It is recommended to reconsider the time-limits for the appeals
on the decisions made by electoral bodies 1o ensure an effective system of appeal. In case
the time-limits for the decision-making are too long, the legitimacy of the elections may be
questioned and it is difficult for the elected bodies to fulfil their duties.

XIV.  Specific Issues Concerning the Local Self-Government Bodies

61. The Code appears to affect features of the focal self-government system by introducing
changes that may have fo be reflected in the local Self-Government and Local
Administration Act. This opinion does not incitide a review of the latter Act, and limits itself to
examine the provisions relevant to these matters that are set’forth in the Electoral Code. All
of the matters discussed below have been subject to a petition before the Constitutional
Court. The Constitutional Court decision released on 4 May 2011 has been taken inio
consideration in the comments and recommendations made befow.

A. Municipal councillors

62. One of the elements of the reform is the amendment to Aricle 19 of the above-
mentioned Act, which reduces the number of councillors in self-government bodies. In its
recent decision, the Constitutional Court ruled that there is a constitutional standard of
representation invoived in this matter, and therefore held this amendment unconstitutional.

B. The direct election of mayors of “local settiements™

63. Before the adoption of the Code, mayors of “small settiements” with more than
150 inhabitants were directly elected, while those with less than 150 inhabitants were elected
by municipal councits at the level of the municipality (which may contain many such
settlements). Under the newly adopted Code, this threshold has been raised to 350
inhabitants, which seems to imply that more than one thousand such mayors would no
longer be directly elected. In its recent decision, the Constitutional Court has seen no
contradiction with the Constitution with regard fo these changes considering that the
legislators have a broad margin of discretion on such matters. There are no international
standards imposing the direct election of mayors.

C. Election of “district mayors”

64. “District mayors™ were first introduced in 1995, These are mayors of “districts” with the
three higgest cities of Bulgaria accounting for one million citizens. According to the Code,™
“district mayors” are no longer directly slected, but elected indirectly by municipal councils.
The Constitutional Court, in its recent decision,® did not find this rule in contradiction with the
Constitution. However, it expressed concemn that this new rule could be seen as a step

:9 As in Article 267(3), (5) and {7) of the Code.
0 Cade of Good Practice in Electoral Matters, 11 3.3 g.
2; Articles 264(1), 265(1), 267(1) and (8} of the Code.
Constitutional Court of Bulgaria, Decision no. 4/2011, 4 May 2011, item 1.
8 Final and Transitional Provisions of the Code, Article 37b.
8 Constitutional Court of Bulgaria, Decision no. 4/2011, 4 May 2011, item 8.
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backward in the process of decentralization susceptible to weaken the demogratic legitimacy
of local authorities. As aiready mentioned, there are no intemational standards imposing the
direct election of mayors.

XV. Otherissues

65. OSCE/ODIHR previously recommended that persons belonging to mincrities should be
allowed to use their mother tongue in the electoral campaign in order to promote their
effective participation in public affairs.® This recommendation has nct been taken into
consjderation in the Code as evidenced by Article 133(2), which requires that “the election
campaign shall be conducted in the Bulgarian language.” It is essential that persons
belonging to minorities be provided voter information and other official election materials in
their languages. This would enhance the understanding of the efectoral process for al
communities.

66. Regarding domestic and international election observers, the OSCE/ODIHR Limited
Election Observation Mission for the 2008 parliamentary elections recommended that the ful
scope of rights and responsibilities of observers be defined in the law.® To bring the election
legislation closer in line with paragraph 8 of the 1930 OSCE Copenhagen Document which
provides for the presence of observers, this recommendation should be reflected in the Code
at least through a requirement that the matter be spacifically addressed by the CEG.¥

XVI. Concluding remarks

67. The Election Code of Bulgaria provides a sound legal basis for the conduct of
democratic elections. The harmonization of the rules and procedures governing the conduct
of elections and their consolidation in one single Code is a decisive step towards ensuring
the consistency of these rules and procedures and facilitating their uniform application. Most
importantly, this is beneficial to Bulgarian citizens, voters and potential candidates aiike.

68. The Code is comprehensive, covering in details rules and procedures regulating all
stages of the electoral process for alf types of elections. It Is important that crucial aspects of
the process be subject to detailed regulations, however it would have been more appropriate
that some aspects be regulated through by-laws or CEC instructions given the need o retain
a margin of flexibility, particularly oh practical matters. This may for instance be the case with
regard 10 provisions regulating the format of ballot papers. Furthermore, the structure of the
Code could be improved to avoid unnecessary repetitions and make it easier for those in
charge of its application to identify which rules or procedures apply to cne particular election
without having to look in too many different parts of the text. This may require that some of
these rules and procedures be simplified or streamlined. ’

69. On the substantive aspects, the high quality of the Code must be underscored. There Is,
howsver, still room for further improvements in areas where public trust is much needed as
" the sensitivities may be high. This is the case specifically with regard to the remedies
available for challenging decisions and actions of election commissions and the results of
glections. The Constitutional Court decisicn resulted in welcome changes on several key

& OSCE/ODIHR Limited Election Observation Mission Report on Pariamentary Elections (5 July 2009),

Section on Participation of Minorities, page 19.
8 OSCE/ODIHR Limited Election Observation Mission Report on Parliamentary Elections (5 July 2008),

. Section on Domestic Observers, pages 20.
See also, Venice Commission, Guidelines on an intemnationally recognised status of election observers

adopted by the Council for Democralic Elections at its 31st meeting {Venice, 10 December 2009) and by
the Venice Commission at its 81 plenary session (Venice, 11-12 December 2009; CDL-AD(2008)053).

www.venice.coe.int/docs/2009/CDL.-AD{2008)059-e pdf.
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S0 CDL-AD{2011)013

issues: the discretionary dismissal by political parties of members of slection commissions
appointed by them, the residency requirements 1o vote and to stand in elections, and internet
voting. These provisions have been declared unconstitutional and thus were either repealed
or amended by the National Assembly.

70. Successful electoral reform requires adequate time for all those involved and interested
to participate in the reform. Considering the proximity of the next presidential and local
elections scheduled for autumn 2011, it is recommended that the comments and
recommendations offered by OSCE/ODIHR and the Venice Commission that do not reguire
constitutional amendments be given due consideration ahead of the next elections with a
view to improving the Code. This calls for broad consultations with key pofitical stakeholders,
including opposition parties, should any significant change to the current legal framework be
considered. The Venice Commission and the OSCE/ODIHR stand ready to provide their
support in this process. In the longer term, constitutional amendments would be required to
clarify the voting rights of persons serving prison sentences and of citizens with dual

citizenship.

71. To ensure the integrity of the election process and increase public confidence and
-considering the high level of involvement of poiitical parties in the electoral management (i.e.
the composition of the election administration), it is essential that the Election Code of
Bulgaria be impiemented in good faith and with a high level of political maturity.
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MEMORANDUM

To:  The Ad hoc Committee for the observation of the Parliamentary Elections in Bulgaria on
12 May 2013

Date: 6 May 2013

Re:  Bulgarian legislation on the Parliamentary elections.

L INTRODUCTION

1. Early parliamentary elections will be held on 12 May 2013. The 240 members of
Parliament will be elected under a proportional electoral system. The Electoral Code
provides that there are 31 multi-member constituencies for 240 seats of the National
Assembly. The changes recently introduced in the Electoral Code of Bulgaria (in
.February 2013) establish a closed list system’.

2. The candidate lists of 67 political parties were registered by the Central Electoral
Commission. According to the information provided by the 1* interim report of the
OSCE/ODIHR .pre-electoral mission, only two independent candidates have been
registered by District Electoral Commissions. This seems to confirm what was stated by
the Joint Opinion of the Venice Commission and OSCE/ODIHR in 2011 on the Electoral
Code of Bulgaria, concerning the high barriers established for independent candidacies®
The Central Election Commission (CEC) rejected the registration of 4 parties because of
the lack of valid supporting signatures.

1L GENERAL REMARKS

3. The main piece of legislation governing the forthcoming election is the Electoral Code of
2011, modified in February 2013. Other pieces of relevant legislation include the
Constitution, the Law on Political Parties as well as instructions and resolutions of the
Central Election Commission (CEC). .

! Article 5 of the Electoral Code.
2 See CDL-AD(2011)013, para. 34

ANEXO: 8
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4. Parliamentary elections are administered by a three-level system of election commissions:
the Central Electoral Commission, 31 District Electoral Commissions (DECS), one in each of
the 31 multi-mandate constituencies, and 12,000 Precinct Electoral Commissions (PECs -
poliing stations). The members of each election administration body are formed based on
political nominations. The CEC appoints DEC members and DECs appoint PECs. The same .
parties and coalitions that form the CEC nominate members to DECs and PECs. :

5. The new electoral Code was adopted in January 2011, being the first unified electoral
legistation in Bulgaria. It was modified in February 2013. A number of changes addressed
several OSCE/ODIHR and Council of Europe’s Commission for Democracy through Taw
(Venice Commission) recommendations, inter afia the fact that observers have also now
rights over the entire electoral process and the increased transparency of the activities of the -
electoral administration (DEC sessions are streamed online). ’

6. The 2011 Code provides a detailed and comprehensive regulation and it gives a good
and appropriate framework for the forthcoming anticipated parliamentary elections if
implemented properly. However, as stated in many occasions by the Venice Commission
and the OSCE/ODIHR, the introduction of changes to the Code in February 2013, hence,
two months before the election, can make it difficult to implement them and challenge the
stability of the system. This can be specially difficult for the CEC’s new responsibilities,
as it has to broadcast sessions in real time and keep an updated and public database of
complaints and appeals.

A

7. For these forthcoming elections, the new amendments introduced the obligation to equip
-all polling stations with copy machines in order to ensure that anyone present in PECs can
get a copy of the protocols, as a result of a new provision aiming to improve transparency in
the tabulation process and results.

0. LEGAL FRAMEWORK IN THE LIGHT OF THE NEW AMENDMENTS TO
THE ELECTORAL CODE INTRODUCED IN FEBRUARY 2013

LA, On the electoral system of Bulgaria

8. The electoral system of Bulgaria is proportional for the 240 members of Parliament. There -
are 31 multi-member constituencies for 240 seats of the National Assembly and the E
amendments infroduced in February 2013 to the Electoral Code establish a closed list system. CE
The allocation of seats follow the Hare-Niemeyer Method (or largest reminder method). The

right to the allocation of seats shall be limited to the parties and coalitions of parties which

have gained not less than four per cent of the valid votes within Bulgaria and abroad. In
parliamentary, presidential and European Parliament Elections, political parties have to

coltect 7,000 signatures in order to be registered with the CEC. Coalition can consist of

political parties registered by the CEC.

I1LB. The legal framework

9. The joint Venice Commission - OSCE/ODIHR opinion on the Electoral Code of Bulgaria
was adopted in June 2011. The Code was vetoed by the President, Georgi Parvanov, on the
basis of the 12-months residency requirement in order to participate in local elections, the
limitations on voting rights of citizens with dual citizenship and certain provisions relating to
local and municipal elections. The presidential veto was overridden by the majority of
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more than half of all the members of the National Assembly. Although the limitations of
voting rights based on dual citizenship were criticised in the 2011 Joint opinion in the
light of the Eurapean Coust of Human Rights case-law® , this provision is still valid.

IH.C. The new amendments introduced in February 2013 to the Electoral Code

10. The new changes introduced in February 2013 to the Code improve transparency of
the election administration decisions, by establishing now a mandate to broadcast sessions
and keep a public database on appeals procedure (the appeals introduced and decisions
taken should be published and be accessible in their Website). There are also important
improvements on the rights of national observers, admitted to all the different stages of
the electoral process.

11. However, many of the changes introduced to the Code in February 2013 can be
considered of a technical nature and do not address some of the key recommendations
stemming from the joint Venice Commission - OSCE/ODIHR 2011 opinion, mainly
concerning;

a. Lack of balance of political parties in the appointment of chairpersons and
secretaries at all levels of elections administration, which may result in a lack of trust in
the election administration. New provisions to the Code introduced in February 2013
have nevertheless established an independent budget and permanent administrative staff
for the Central Electoral Commission, although it is not clear whether this will be set into
place for these forthcoming elections due to time constraints;

b. Need to reinforce criteria concerning political party and campaign financing,
mainly regarding sanctions, an important measure in the background of fight against
corruption in Bulgaria;

c. Building further a pluralistic media access and coverage; in February 2013, Article
138.a of the Electoral Code has introduced nevertheless betier transparency in media, as
it requires that the providers of media services shall be obliged to announce on the
Internet page the entire content of contracts entered with the parties, coalition of parties
and nominating committees which participate in the elections.

d. Ensuring rights of minorities, mainly concerning the use of their mother tongue
during electoral campaign and materials.

e. Establish that the deprivation of voting rights should be further defined to apply
_only to persons convicted of a serious crime®.

f. Iniprove the remedies for contesting electoral results, as the Electoral Code does
not allow election result to be disputed by voters but only by political parties, coalitions
and candidates’,

*ECtHR, Tanase v. Moldova, 27 April 2010. See CDL-AD(20113013, para. 18.

* See among others ECtHR, Hirst v. UK, G. Ch., judgment of 6 October 2005; Greens and M.T. v.
United Kingdom, judgment of 23 November 2010. See CDL-AD(2011)013, para. 17.

5 See CDL-AD(2011)013, paras. 57 and 58.
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IV. SOME PRACTICAL ISSUES TQO TAKE INTO ACCOUNT FOR THE
FORTHCOMING ANTICIPATED PARLIAMENTARY ELECTIONS

12. Parliament is elected for a four-year term. However, the forthcoming elections are
organized following the dissolution of the Parliament in March 2013, after the resignation of
Prime Minister Boyko Borisov following protests against the crisis, poverty and high
electricity bills. The Parliament was dissolved by the President on 12 March 2013, as
forming a new government was not possible. .

13. In 2009 parliamentary elections, the GERB (Citizens for European Development of
Bulgaria) had 117 out of 240 seats, and had formed a minority government. The Coalition
for Bulgaria (BSP) had 40 seats, the Movement for Rights and Freedoms (MRF) got 37
seats and ATAKA (far-right) got 21 seats. Finally, Blue Coalition received 15 seats and’
Order, law and Justice received 10 seats.

14. 'The electoral campaign has focussed on poverty and fight against corruption mainly.
There have been allegations of vote-buying, intimidation and pressure on voters (with forms .
of the so-called “controlled voting™), allegations of bribery of election commissioners and
lack of transparency on paid media coverage. '

15. Concerning voters lists, vofers can be added to a voter list on election day based on their
permanent address. Concerning registration of candidate’s lists and ‘support by voters,
according to the recent amendments, each voter can sign in support of only one political

party.

16. Electoral campaign is to be conducted only in Bulgarian language. The elections take
place against the backdrop of minorities being perceived as vulnerable to electoral
irregularities and the need to grant effective equal access to media.

17. Finally, tabulation and counting of results-is to be followed, mainly concerning the
respect for the obligations introduced by the amendments to the Electoral Code-and the
access to the results protocols, such as the existence of the necessary equipment at all DECs
with scanning machines, the Tequirement to scan all PEC protocols at the district level and
its posting on the CEC website.

¢ OSCE/ODIHR, Needs Assessment Report, 12 May 2013,
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Parliamentary Assembly
Assemblée parlementaire

COUNCIL  CONSEIL
OF EUROPE __ DEL'EUROFE

AD HOC COMMITTEE FOR THE OBSERVATION OF THE
EARLY PARLIAMENTARY ELECTIONS IN BULGARIA
12 May / 2013
List of members

A.NIKOLOSKI M.DE POURBAIX-LUNDIN

V. BADEA S.Distt

-

P.CoRsiNI

LR Tl 4
L. AXELSSON K. TRIANTAFYLLOS

G. STUCCHI @. VAKSDAL

DANA VAHALOVA
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Parliamentary Assembly -
52 Assemblée parlementaire -

=g

COUNCIL  CONSEIL
OF EUROPE _ DEL'EUROPE

AS/Bur (2012) 85
18 December 2012

Guidelines for the observation of elections by the
Parliamentary Assembly

Bearing in mind the objectives and the political nature of the Parliamentary Assembly’s observation missions
as well as the problems deriving from the past co-operation arrangements with other international
institutions, the following Guidelines were adopted by the Bureau of the Assembly on 24 May 2004 and
updated by the Bureau on 7 October 2005, 16 November 2006, 23 May 2007, 8 October 2010, 27 January
2012, 29 June 2012 and 17 December 2012. .

A.  Elections to be observed

1. For the Parliamentary Assembly of the Council of Europe, the observation of elections plays an
important role in the assessment of the overall polmcal situation of the country in question. In practical terms
this entalls the systematic observation of eiections in any state whose parliament has requested or enjoys
special guest status, partner for democracy status, which has applied for membership, or is subjed to the
monitoring procedure.

2. Observation of parliamentary and presidential elections as well as of referenda in an applicant State or
a State under the monitoring procedure should be an inalienable right of the Assembly. A State's lack of
cooperation with the Assembly, its refusal to accept an election observation mission from the Assembly
should give rise to a debate at the part-session or Standing Commitiee meeting following the elections in
question. It may result in sanctions, such as a freezing of the appiication procedure or the challenge of the
credentials ‘of the national delegation concemed on the basis of Rule 8.2.b.(lack of cooperation under the
Assembly’s monitoring procedure).

3. The Bureau may also decide to observe parliamentary and/or presidential elections, as well as
referenda, in a State that is subject o the post-monitoring dialogue. .

4. The observation of regional and local elections is the responsibility of the Congress of Local and
Regional Authorities of the Council of Europe (the Congress). If the Assembly receives an invitation to
observe such elections and the Bureau decides to observe them, the Assembly ad hoc commitiee shall
cooperate with the election observation mission the Congress may deploy. A report on these elections by the
Congress, sent to the President, should be referred, on a Bureau’s proposal, to the Monitoring Commitiee.

5.  The Bureau of the Assembly may decide to observe elections in other States when exceptional
circumstances have been brought fo its attention. :

B. Elections as a process

6. In conducting election observations, the Assembly shall proceed from the understanding that an
election is not a one-off exercise, but rather a continuous process involving several stages, all of which need
to be analysed in order to assess an election. The timeline, below, based on various Venice Commission
documents, shail serve as an aid in the assessment process.

7. The process starts with the elaboration of electoral legistation. The quality of that legislation is a major,
although not the unique criterion to assess an election.

8.  Electoral legisiation should not be subject to constant change. According to Venice Commission
recommendations, “the fundamental elements of electoral law... should not be open to amendment less than
one year ahead of an election, or should be written in a constitution or at a level higher than ordinary law.” ANEXO: §
certain circumstances, exceptions to the one year rule could be accepted, namely where there is a need to

’ Venice Commission (CDL-AD(2010)087).
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“rectify, through legislation, unforeseeh problems or to provide redress to violations of internationally
recognised fights where they had been built into the electoral law.

9.  The second stage starts with the date when an election is called. That date, in normal circumstances
involving regular elections, should be reasonably distant from the voting day to allow all political stakehoiders
to prepare for an electoral contest.

10.  The third stage starts with the opening of the elecioral campaign.

11. Thé fourth stage is the voting day proper, and the vote counting.

12.  The next stage is the declaration of results of an election, followed by a complaints period stage.
C. Regarding observation and co-operation in the field

13. Considering the role played by OSCE/ODIHR in the field, the Assembly should stress the political
objectives of its participation in the observation process: full respect of Council of Europe values and
standards. This should be possible thanks to the Assembly’s comparative assets such as the high political
level of its delegations and the experience of its members.

14. Practical assistance to Assembly delegations to observe the elections, particularly the organisation of
the programme for the observation mission, should be provided by the national parliament, in order to
supplement properly the programme for short-term observers organised by OSCE/ODIHR. .

15.  Co-operation with OSCE/ODIHR and other intemational organisations will be continuous during the
observation process in order to ensure, in so far as possible, that assessments of the elections do not differ.
However, if, after the election, a joint final assessment cannot be achieved in the framework of the IEOM, the
Assembly’s ad hoc committee reserves itself the right, to hold -if necessary- its own press conference and
issue a separate press release containing its own assessment. In this respect, it is essential that the
Assembly’s ad hoc committee, when organising briefings, invites the OSCE/ODIHR. Reciprocity is expected
in briefings organised by OSCE/ODIHR.

D. Regarding the practical organisation of the observation
‘, 16.  On the basis of past experience, the following rules will be applied:

i the Assembly will observe elections mentioned in Section A above (any refusal to send an invitation will
constitute an evaluation criterion in itseif); .

ii. the Assembly observers will receive accreditation from the Central Electoral Commission; the national
parliament concerned will be responsible for facilitating the issuing of this accreditation;

ii.  the ad hoc Commitiees will cover a geographical area of the country which is as wide as possible when
observing elections. Members of the ad hoc Commitiee must be ready to accept deployment beyond the
capital city of the country in which the elections are observed.

iv.  the membership of ad hoc committees for elections will vary between 5 and 40 members and inciude
any already appointed rapporteurs of the Poiitical Affairs Committee, Committee on Legal Affairs and Human
Rights and the Monitoring Committee for the country concerned; in special cases the Bureau can decide to
increase this number. The composition of the ad hoc committees is determined according to an appointment
system taking into account the numerical size of the political groups on the understanding that each political
group should be represented;

v.  while rapporieurs for the monitoring of, or post-monitoring dialogue with, a given country should be
encouraged to join an ad hoc committee to observe an election in that country, they should not be appointed
chairpersons thereof. This is to ensure a distinction between election observation as such and monitoring and
post-monitoring dialogue in the context of which the findings of an ad hoc committee are followed up. Wheare
the said rapporteurs join an ad hoc committee to observe an election, their participation in the ad hoc
commitiee shall be ex-officio, and they shall not be included in the quota allotted to thelr political group within
the meaning of paragraph iv;
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vi. “the Chairmanship of the ad hoc commitiees shall rotate between political groups to ensure, génerally,
an overall political balance over a 12-month period;

vii. a standard programme will be established for observation missions: three days for political meetings
(organised by the national parliament), one day for the elections themselves (with cars, guides and
interpreters paid for by the Assembly), one day for evaluation/assessment and the press conference;

vili. - where the Bureau deems it necessary, a pre-electoral and/or a post-electoral 5-member cross-party
mission may be dispaiched;

ix. to enhance the mission’s public profile, the ad hoc committees will be referred to as “delegations”
headed by a “ieader of the delegation” appointed by the Bureau;

x.  while every effort should be made to ensure a political balance of ad hoc committees to observe
elections, in the event when some political groups fail to come up with candidates while others put forward
more candidacies than they are entitled to, the principle of a political equilibrium may be foregone in the
interests of having a strong PACE presence during election observation. In such circumstances, a notification
by the Secretary General of the Parliamentary Assembly will suffice;

xi.  -political groups should bear it in mind that any appointment to an ad hoc committee to observe
elections should aim to ensure the principle of gender balance of such a committee. Political groups should
endeavour to include, in the list of representatives appointed, members of the under-represented sex in the
same percentage as is present in the group; .

xii.  political groups should bear it in mind that any appointment to an ad hoc committee shouid respect fair
geographical representation and be based on the candidate’s express capability, language-wise, to
meaningfully participate in the work of the mission, in particular, given that on the spot the Council of Europe
only provides interpretation to and from Engiish or French. It should be pomted out that Enghsh is the de facto
working language of the OSCE/ODHIR election observation mission;

xii. ~members of an ad hoc commitiee are encouraged to plan their travel arrangement in a way that wouid
allow them at least to participate in the ad hoc committee debriefing on the moming following the elections. It
is understood that those members who are unable to attend the debriefing in the capital because they were
deployed outside it may report their conclusions by phone;

xiv. members of the ad hoc commmee should be aware that as far as the funding of their participation in
the work of the ad hoc committee is concerned, Article 38 of the Statute of the Council of Europe shall apply
(“Each member shall bear the expenses of its own representation in the Committee of Ministers and in the
Parliamentary Assembly’);

E. Local staff

17.  Staff recruited locally by the Council of Europe for the specific purposes of a pre-electoral, electoral or
post-electoral mission (eg interpreters, drivers) are expected to declare any actual or potential conflict of
interest by signing a written statement and not to take any action -which would cause damage o the
reputation and integrity of the mission.

F.  Contlict of interest and code of conduct of members of ad hoc committees

18. Members of ad hoc committees for the observation of elections shall abide by the provisions of the
Code of Conduct for members of the Parhamentary Assembly of the Council of Europe appended to
Resolution 1903 (2012).

19. In particular, members of ad hoc committees, in the accomplishment of their pre-electoral, electoral
or post-electoral duties, shall avoid conflicts between any actual or potential economic, commercial, financiat
of other interests on a professional, personal or family level and their election observation activity in the
country concerned; if a member is unable fo avoid such a conflict of interest it should be disclosed.

20. Members shall not request or accept any fee, compensation or reward intended to affect his or her

conduct as a member of an ad hoc committee. They shall avoid any situation that could appear to be a
conflict of interest or receiving an inappropriate payment or gift.
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21. All candxdates for membership df an ad hoc committee, at the time of putting forward their candidacy

shall make a written declaration regarding the absence or otherwise of any actual or potential conflict of
interest in connection with the country concerned by an election observation. In accordance with paragraph
14 of the Code of Conduct, they shall also register with the Secretariat of the Assembly any gifts or similar
benefits (such as ravel, accommodation, subsistence, meals or entertainment expenses) of a value in
excess of 200 euros that they have accepted in the last twenty four months from the authorities of the
country concerned, either directly or indirectly.

22. The aforementioned declarations shall be made available to the Bureau when it. approves the
composition of an ad hoc committee. Failure to sign such declarations shall disqualify the member
concerned from being appointed to the ad hoc committee in question.

23.  Members of an ad hoc committee shall refrain from engaging in public statements interviews, press
conferences or communications via social networks which could contradict or conflict with the final
assessment made by the ad hoc committee. This apphes at all stages of the process: during the pre-electoral
period, including in the context of a pre-electoral mission, during and followmg the election day, including in
the context of a post-electoral mission:

24.  Members of an ad hoc committee shall abstain from engaging in public activities which could appear to
interfere in the electoral process or could be considered as partisan. This applies at all stages of the process:
during the pre-electoral period, including in the context of a pre-electoral mission, during and following
election day, including in the context of a post-electoral mission.

25. Additionally, the provisions stipulated in the Code of Conduct for rapporteurs of the Parliamentary
Assembly (Resolution 1799 (2011)) shall apply mutatis mutandis to chairpersons of ad hoc committees over
and above the provisions of the Appendix to Resolution 1903 (2012).

26.. Alleged breaches of paragraphs 18-21 and 23-25 above shall be dealt with in'the manner prescribed in
paragraphs 17 to 20 of the appendix to Resolution 1903 (2012).

G.  Election observation reports

27. The Chairperson of an ad hoc committee shall draft a report on the election observation mission, which
. Is submitted to the Bureau and subsequently to the Assembly as part of the progress repod of the Bureau.

28. This report shall be based on the information received during the meetings held during the mission, in
line with the press release and preliminary findings and conclusions of the International elsction observation
mission (IEOM), and take into account the comments and assessments of members of the ad hoc committes
regarding election day made during the ad hoc committee’s meeting on the day following the vote or in-
written form within a deadline fixed by the Chairperson, as well as relevant documenis of the Monitoring
Committee, the Venice Commission and other reliable sources. In principle, all members of the ad hoc
committee shall be consulted on the draft before the report is issued.

H.  Form of Election Observation by PACE

29.  The observation of elections by PACE can n take place in one of the followmg three forms upon decision
of the Bureau.

a.  Election Observation Missions. These take the form of an ad hoc Commitiee set up for this purpose.
The size may vary from 5 to 40 members, Committees are composed on the basis of proposals by the
Political Groups taking into account the D’Hondt rule. The Chairperson of the ad hoc Committee is appointed
by the Bureau of the Assembly. Chairmanship rotates between political groups. PACE Election Observation
Missions issue a statement of their findings immediately following the elections, where applicable in the
framework of an IEOM. A pre-glectoral mission shall be conducted following a Bureau’s decision.

b.  Election Assessment Missions. These take the form of an ad hoc Committee specifically set up for this
purpose. Election Assessment Missions are normally compesed of five members, but never less than three
members, in order to guarantee a minimum political and geographical balance of the ad hoc Committee. The
Chairperson of the ad hoc Committee is appointed by the Bureau. Chairmanship rotates between political
groups. The ad hoc Committee will report its findings in the form of a memorandum by its Chairperson 1o the
Bureau. No pre-electoral mission will be conducted.
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Pty sy -

¢ Presence on the Occasion of Election of Assembly members during and/or just before an election
without a formal observation or assessment of it. Accordingly, the Bureau does not set up an ad hoc
Committee but decides on the dates of the mission. These missions are normally composed of the country
rapporteur(s) of the Monitoring or Political Affairs Committee. In exceptional cases, the Bureau can appoint
one of its members to participate in these missions. This mission will report their findings in the form of a
memorandum to the Bureau.

30. Election Observation Missions for which less than five members are identified shall be considered as
Election Assessment Missions. In the event that three members cannot be identified for an assessment
mission, the mission shall be cancelled. Time allowing, the possibility of ensuring a presence could then be
considered by the Bureau of the Assembly.
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“*Appendix

DECLARATION ON CONFLICT OF INTEREST OF CANDIDATES FOR ELECTION OBSERVATION
MISSIONS OF THE PARLIAMENTARY ASSEMBLY

Ad hoc commitiee to observe the elections in ...

1. Thereby declare that | have no actual or potential economic, commercial, financial or other interests on
a professional, personal or family level in connection with the couniry concerned by the election

observation. [1*
| hereby declare that | have an actual or potential conflict of interest in connection with the country

concerned by the election observation. [3*
Please specify the nature of the actual or potential conflict of interest:

2. | also declare that | have not accepted in the last twenty four months gifts or similar benefits, of a value
in excess of'zoo €, from the authorities of the country concerned, either directly or indirectly. [I*

1 also declare that | have registered with the Secretariat gifts or similar benefits, of a value in excess of
200 €, that | have accepted in the last twenty four months from the authorities of the country

concermed, either directly or indirectly. [1*

3. I note that the present declaration will be made avallable to the Bureau when it approves the
composition of the ad hoc committee.

Signature:

* Please tick the appropriate box.
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Note prepared by the Secretariat

29.04.2013

Main political parties running in the early parliamentary elections in
Bulgaria on 12 May 2013 '

1. National Assembly of Bulgaria

The National Assembly (Narodno Sabranie) has 240 members, it is elected for a four-year term by
proportional representation in multi-seat constituencies with a 4% threshold.

Composition of the Parliament efected in 2009

GERB ~ Citizens for European Development of Bulgaria ~ Boyko Borissov — 117 seats

BSP - Coalition for Bulgaria— Sergei Stanishev — 40 seats

Bulgarian Socialist Party

Party of Bulgarian Social Democrats
Agrarian Union "Aleksandar Stamboliyski"
Movement for Social Humanism

DPS - Movement for Rights and Freedoms— Miifti Mestan — 37 seats

ATAKA — Volen Siderov— 21 seots

Blue Coalition — 15

Union of Democratic Forces
Democrats for a Strong Bulgaria
United Agrarians

Order, Law and Justice - 10

2. Parties running in the early parliamentary elections

CITIZENS FOR EUROPEAN DEVELOPMENT OF BULGARIA (GERB)

The party was founded in April 2006 as a civil movement {(NGO). In December 2006, the NGO was
registered as a political party. The leader of the party is Tsvetan Tsvetanov, a former police officer, at that
time working for municipality of Sofia. In January 2010 ~ Borisov was elected as party leader and Tsvetanov

—as vice-President.

The party is in government since the last parliamentary elections in 2008, the party is represented in the
EP, holds the majority of the mayors’ offices and municipal councilors in municipalities (all farge and
medium sized cities). It is a centre right party, member of the European People’s Party. The basis of its

ANEXO: 11
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POLITICAL PARTY ATAKA

The party is considered to have a right wing nationalist tendency, it held 2 mandates in the Parliament
(2005-2009) and holds 21 seats in the current Parliament. This party was founded in 2005 by
Voden Siderov, journalist, TV SKAT is considered as anti-Roma, racist, anti-Semitic, xenophobic pelitical
party. The party has a strong influence in the mixed regions. The only party that left the current Parliament
and used the street manifestations for political aims

Leader — Volen Siderov

BULGARIA OF THE CITIZENS

The leader of the party is Ms Meglena Kuneva {EC commissioner until 2009). The party was founded as a civil
association in October 2011, after the Presidential elections in Bulgaria, in which Ms Kuneva came third, taking
14% of the votes. The founders of the Bulgarian for Citizens Association include politicians and officials from
the National Movement for Stability and Progress — the party was initially founded around former monarch
Simeon Saxe-Coburg, and was the partner of the government from 2001 to 2005 and then in opposition to the
government from 2005 to 2009.

ANEXO: 11
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Note prepared by the Secretariat
25.04.2013

Main political parties running in the early parliamentary elections in

Bulgaria on 12 May 2013

1. National Assembly of Bulgaria

The National Assembly (Narodno Sabranie) has 240 members, it is elected for a four-year term by
proportional representation in multi-seat constituencies with a 4% threshold.

Cohposition of the Parliament elected in 2009
GERB - Citizens for European Development of Bulgaria ~ Boyko Borissov— 117 seats
BSP - Codlition for Bulgaria— Sergei Stanishev - 40 seats

e Bulgarian Socialist Party

e Party of Bulgarian Social Democrats
e Agrarian Union "Aleksandar Stamboliyski"
* . Movement for Social Humanism

DPS - Movement for Rights and Freedoms— Miifti Miestan — 37 seats
ATAKA — Volen Siderov - 21 seats
Blue Coaglition — 15

e Union of Democratic Forces
¢ Democrats for a Strong Bulgaria
e United Agrarians

Order, Law and Justice — 10
2. Parties running in the early parliamentary elections

CITIZENS FOR EUROPEAN DEVELOPMENT OF BULGARIA {(GERB)

The party was founded in April 2006 as a civil movement (NGO}. In December 2006, the NGO was
registered as a political party. The leader of the party is Tsvetan Tsvetanov, a former police officer, at that
time working for municipality of Sofia. In January 2010 - Borisov was elected as party leader and Tsvetanov

— as vice-President.
The party is in government since the last parliamentary elections in 2009, the party is represented in the

EP, holds the majority of the mayors’ offices and municipal councilors in municipalities (all large and
medium sized cities). It is a centre right party, member of the European People’s Party. The basis of its
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membership is police officers and staff, as the leaders used to be in the highest levels of the police system.
Many political analysts consider that this party has populist tendencies with a strong ieadership.

Leader Boyko Borissov.

Born 1959, his father was a policeman and his mother a teacher. He graduated from the Police faculty —
specialty “Fire protection”. Since 1985 he has been a lecturer at the High police institute — PhD in 1990 (Psycho-
physical readiness of the police staff). In 1990 left the Police academy — “major”.

After 1991 founded a bodyguard company which protected the ex-communist leader Todar Zhivkov, In 2001,
- he was appointed as Chief Secretary of the Ministry of Interior and closed his companies. Since 2002 he is
general — major.

tn October 2005 he was elected as mayor of Sofia and since 2009 an MP and leader of the largest parliamentary
group. '

BULGARIAN SOCIALIST PARTY

The party continues the tradition and history of Bulgarian Communist Party, the r_ufing party from 2005-
2009. ’

Leader Sergei Stanishev

MOVEMENT FOR RIGHTS AND FREEDOM

The party was registered in’January 1990 after a decision by the ECHR, since then the pérty has had
members in all parliaments, holding the mandate twice, and ruling in coalition 2005-2009. This party is
considered to be relying on the votes of the ethnic Turkish minority. The party is a member of Liberal
International and Alliance of Liberals and Democrats for Europe. The party has Mayors and municipal

councils in almost all of the mixed population regions of Bulgaria.

The Leader of the party is Mr. Lutvi Mestan {Mr. Ahmet Dogan led the party from 1990 to 2013}
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La justicia electoral mexicana en el foro internacional

POLITICAL PARTY ATAKA

The party is considered to have a right wing nationalist tendency, it held 2 mandates in the Parliament
{2005-2009) and holds 21 seats in the current Parliament. This party was founded in 2005 by
Voden Siderov, journalist, TV SKAT is considered as anti-Roma, racist, anti-Semitic, xenophobic poiitical
party. The party has a strong influence in the mixed regions. The only party that left the current Parliament
and used the street manifestations for political aims

Leader - Volen Siderov

BULGARIA OF THE CITIZENS

The leader of the party is Ms Meglena Kuneva {EC commissioner until 2009). The party was founded as a civil
association in October 2011, after the Presidential elections in Bulgaria, in which Ms Kuneva came third, taking
14% of the votes. The founders of the Bulgarian for Citizens Association include politicians and officials from
the National Movement for Stability and Progress ~ the party was initially founded around former monarch
Simeon Saxe-Coburg, and was the partner of the government from 2001 to 2005 and then in opposition to the
government from 2005 to 2009.
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3. The latest poll results
National Centre for Public Opinion (NCOM)
10-15April 2013, 1120 interviews by random selection
GERB - 23.9%
BSP-175%
MRF -6.2%
Ataka -5.2%
On the very edge of the threshold is Bulgaria to Citizens’ —3.1%
Expected participation is 55%
Centre for Development of Regions
9-15 April 2013, 1300 interviews by random selection

- GERB-24%
- BSP-18.9%
- Ataka-5.4%
-  MRF-5.00%
On the very edge of the threshold is the party Bulgaria to the Citizens and the party Order, Protection, Security.
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wer 1 TMpuroxenme Ne 86
- y CEeKUHOHHNAT POTOKOA € B HYETMPH wipaboren Ha WHAWTUpaH
Xapwia v e saumTen ¢ noavrpagueecka sawura. Obpaseut ce 0a0Bpsasa or UMK,

MPOTOKOA

st ~Ha ’\EKLI,MOHHATA VI3BNPATEAHA KOMUCIA & VI3BMPATEAHA CEKLINA
%%u e DPE - @@ - Bd - G000
Visbopen paion obwura aAM. DaitoH ceKuma

b\,k 3a usbupare Ha HAPOAHU NPEACTABUTEAU ua 12 mait 2013
laceneHo msicro Cu);m»
PEMDH l )

sec, /UC 25,

KMETCTBO ... r C'L/t}‘

paiion Codmst Ne 24

P

.. uaca, CEKLIMOHHATA V[3EVIPATE/\HA KOMUCUA B cecrae:

neAceaaren: # NEKCoun gc‘éu\ _
amecrHuK-npeAceAareA : Cererap OIS, Tb_lf) ["7 0 b bi\lg‘
AeHose: 1. b03\WC’17\\{\ Aidiod bODO\’;H(.wL 2. 'MC‘I)GG\\A\LCR IZ’M/”M"T’C%A T/L%é(\

5. dete ) Mbawab benact o Lroduva Vfconl,uc'és\ Munavebs

5. ! s 6. fo

2 ocHoBaHme uA. 213 ot VBopums wopewc (VIK) ChCragu TO3M NPOTOKOA. 33 YCTAHOBSBAHE HA PESYATATWTE OT FAACYBAHETO 33
aApPOAHV NMPEACTABUTEAM B : CexipsTa.

4 i
xaﬁopb'r 3anouHa B Q¥ Q&z yaca Ha .. ’{-ijr 2013 r. n 3asbpum 8 ,81'01:) 4aca Ha ChLiMst ACH, KOTaTo NPeACCAATEAIT
a CeKUMOHHaTa u3bnpareAHa KOMUCHs OBSBU TAACYBAHETO 33 MPUKAIOUMAO M CE NPUCTHIM KbM YCTAHOBSBAHE HA PESyATATHTE.

Ipv OTBapsAHETO Ha MsbupareAHara ypHa M Npu YCTaHC ) Ha pesy OF FAACYBAHETO MPUCHCTBAXA KaHAMAATH, 3aCTbi-
MUY, NPEACTaBMTeAM HA NapTWK, KOBAWLMK OT NapTMM U WHULMATMBHY KOMUTETH, HaDAIOAGTEAM ¥ XKYDHAAUCTH, KaKTo CASABA:

bon M&gmc.aﬁumnaﬂ = A CTEMNM

(nocowBam ce umenama um u katecmBomo, § Koemo npuckamBam)

YACT L
MomsAsa ce npeau otEapsive Ha usbupareakara ypHa
CEKUVNOHHATA M3BVIPATEAHA KOMUCHA YCTAHOBU:

. Bpofi Ha perncTpupanvite KaHAMAATCKV AVICTH Ha TapTum, KOBAULWM OT fapTuy i HEsaBucumMu

IHAMAQTU 33 HAPOAHW NPEACTABUATEAM [/ 6—-
TETUN.CLC WA.AEA,

rd (c gymu) - {c yugpu)

. bpoii Ha GloAeTuHMTe, NOAYHeHK RO peaa Ha uA. 187, aa. 1 ot VK, snucanm B T. 2 NPOTOKOAZ
3 YA, 187, aa. 3 ot VK — Fpunoxetve Ne 80 ot usboprute KHIDKa ,75/}
Qe Caoivia, Aa. M OL T Lad L
gy e yuppw)

AAHHU OT UBBUPATEAHUTE CIINCBLUN:

. bpoii Ha usbupareante cnopep, usbupaTeanns CrRUCHK Mpu npepasareTo my na CUIK ? 29
CLEMACTDIAA L WA WU LT A4 ghe AL
(c gywu) d : ) (c yugpu)
AMILETS YMCAOTO 110 7. 407 NpOTOKOAA 32 Nipnémane Ha p cnmcek — Tpunoxerme Ne 74 or usGop HITe Keia
. Bpoti na nabvpareante, BrMCAHN B AOMBAHMTEAHATA CTpanuua (0A, ueprara) wa wbupareatus
NCHK B U3BOPHMS ACH
ST RATER - ¢
Kl (c gymu) Lo {c uuppu)
TipeBpoiite n  camo_maGupaTeéanTe; BIUCAHK NOA veprata Ha nsbupareasus cnnchK 8 MsBOpHMs e
. bpoit Ha usbupareaute, Biucanu B AOTILAHITEARIS nsbupareaen cucek B usbopHus Aer 3 1’7'
RESTNV I 12 ol % W 2T RV -
[ tc gy} i uupps)

] kOHTPO}\A — HWMCAOTO IO Tasu TouKa TpsiGBa Aa-e PaBHO ‘Ha Cymara oT uMcAaTa HO T 6, Gyksu-,a% ,6“n ,

s as e A6
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Ca G iy AU G UL AUODAGRICATMA MIUMPAISATH LIILDK
‘_TX\’)L,\C"’C\. R R T AL A i L Y 2 WU
1§ gyMu}] (¢ uugpu)
KOHTPOAA — uncroTo no T. 4 TpaGBa A2 € paBHO Ha HMMCAOTO 1o T.10 n Aa e no-maako
VAM_paBHO Ha CymaTa OT wucrara mo . 1, 2 u 3.
AAHHW U3BBH USBUPATEAHUTE CIMUCBLIN U ChbABPXKAHMETO HA YPHATA:
Mpuroxenne Kbm usGupaTeaHuTe CIMCHUM
5. Mpnaoxenus Kbm nsbupareAnns civcbk:
a) AexAapauym no ua. 194 or UK oT avuara, 3aeTn B NPOUIBEXAAHETO Ha M36opme Kato usexose Ha CUIK
n oxpaua Ha ChoTBeTHATA Ccekuust — [puaokerme Ne 72 ot usBophuTe KHmdia {'/
Ky ac
(c gyme) q (¢ yuppy)
6) pexnapaiym no ua. 57 or MK — lNpuaoxenne Ne 73 or usbophve ki@ Y
. Hunm 0
fc gym) {c yugpu)
B) yAOCTOBEpeHys nio uA. 486, an. 1 ot VIK ~ [puwaoxerue N2 14 ot nmsGopuure krwka .
Ryl "
g (c yuppu)
6. [IpUAOKEHUS KoM AOTBAHUTEAHUS U3DUpaTeneH CTMCHK:
ay pexaapaigiy no wA. 203, an. 3 or UK — l’lpw\o,i\ergue Ne 70 o1 usBopuyte KHwKa 2/9
G UGELLT. Lo 7]
de gymu) (€ yugpu
6) aekaapaiym no ua, 207, aa. 1 T 3 or b UK - Mpusoxenne Ne 71 or usBoprute xHuma "’/7'
SR
! (c gymu) (c uuppu)
B) YAOCTOBEPEHMS 32 TAaCyBaHe Ha APYro Mscro (uA. 206 8bs Bpbska C ua. 49 ot VIK) - Tlpuaoxedue Ne 18
o1 u3BopHuTe KHIKA N /l
O,
{ (c gyw)  uuppw)

L KOHTPOAA = Cytarrd or wnchara no 7. 6, Byiew a% ,6%1.,6" TpaGba Aa ¢ paBHa Ha 4nckovo No°T.
Apyr ysacrBauy Amia
7. bpoit Ha npuapyxiTEAMTE:

a) Bucann B rpada ,3abeaeskku’ 8 maBupaTeAHyst CNUChK \j
G LG 2T . >
Ji] (c gysu) ic wpgat
6) snucann B CnncbKa 32 AOMBAHUTEAHO BMUCBaHE HA MPUADYXUTEAUTE .
QO o LA .. IAAAY Co AT, & +4
q (€ gymui | mmdonf

8. BpOWi Ha AWLATA, NPUCLCTBAAU B M3BOPHWTE NOMELLieHns B 3BOPHUS ASH U NpW yCTaossiBare Ha 1BopHTs. ‘
pesyArai: .
a) Bpoit 3acTenHMLY, BMcaHy B CnMcbka Ha 3aCThNHALMTE . 3 A/
TEARU :
(c gym) 4 ) . (c yugpu)
©6) Opoii Ha NpEACTABATEAM HA NOAMTUMECKA MapTusi, KOAAWLMS OT MapTM ¥ MHULMATUSEH KOAMTET,

srucaryn B Crimchbika 3a BMCBaHe Ha NPEACTABUTEAUTE 77
P ‘{L'Vj_ NN i Y
(c gymu) v (c uugpu)
8) Gpon Ha nabawoaareante, snucann 8 Crinchka 3a Bnucsaﬂf\ Ha )jaomo TEATE
AL Do d 1 ’X f‘-‘ 2T } s
) g -4 ¢ sugou
9. broreTHHY U3BbH ypHa’ra
a) Bpoit Ha HEM3NOA3BAHUTE BIOASTUHN TG
AAPILT AL CECET AA . Lk J £
(c gyaut S q (c yuegpu)
6) Bpoit Ha yHuowennte ot CUK 6»ol\emHn no ApYTM noBoAM (33 Chb3pasaHe Ha obpasum 3a TaBaama npea,
13BOPHOTO NOMELLEHNE ¥ YBDEABHA MEXZHMUHO MIPi OTKBCBAHE OT KOUYaHa U CTaHamu Heu3noassaemu) 2
ANV Dk )
ic gysu) {c yugpu)
B) Opoit Ha HeaeficTuteanuTe SioAeTiEi o ya. 180 ot UK . —
JASTRAYY L
; fc gymu) l {c yugpul
T N
I %
"5’2‘{‘/1{ (,C/ & Exsemnasp sa LIMK

Mpuaoxxenne 86

2 l 2/0N1N
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1) Bpoii Ha HeaencraureAnnTe BioreTiin o ua. 181 or UK

Hiinm
U

(c gymu)

A) Bpoit Ha crpeennte Gioaeturn no uA. 201, aa. 2 ot UK

AT 4o
(c gymu) 4 € upo) |

Chaep, karo 6posT Ha Te no .9, Gyksu ,a% ,06% ,B% 5w A’ onakoBaifre ri B OTAenHM naxety,
i HaATMLIETE NAKETUTE W I OTCTPAHETe OT MSCYOTO 3a Gpoene! §

MNomeasa ce crep, nombABaHe Ha vacT | 1 OTCTPaHABAHE HA BCUMKN BELLY M KHIDKA OT MAcata, C U3KAIOUeHne
Ha 4epHOBATA OT NPOTOKOAZ ¥ OTBapsHe Ha wsbupareaHara ypHa

CAEA KATO OTBOPY M3BUPATEAHATA VPHA, CUK YCTAHOBW:

10. Bpoit Ha Hamepenute 8 usGupateAHaTta ypHa BionetmHu 4_, ( —
TadZ A LT A 8. CT 08 L2 7, A ES 59)
(c gymu} i (¢ yugpu)

KOHTPOAA " Yueadio no ©. 10 TpuOBa A2 e paBHof»’ii wmata.of ducaata fio t 13 w T 130

11. Bpoit HamepeHu B ypHata HeaeicTBUTeARy raacose (BIOAETUHM), KaKTO CAGABA:

a) GloAeTiHY, KOMTO He ca No ycTamoseH oBpasell; T8
., ¥ pazetl; Huna (C‘
{c gywu) J (c qudpu)
6) BioaeTMHY BLDXY KOWTO MM M3NWCAHW CRIEUMAAHN CUMBOAM, Kato Byksu, umdpu man Apym sxaup); . -%
Jaania <
( gym) i (c quipu)

6) Gioaetunm no ycranosen oBpasel, B KOMTO HE € OTPaseH CbC 3HaK ,X“ U C XMMUKaA, MWLIEUL CbC CUH LIBAT,

BOTET Ha usbuparess; . 7
£ahn 1
(e gyw) 4} (€ augpu)
1) BloaeTiHU 110 yCTaHoBeH ofpasely, B KOWTO He € OTpaseH BOTLT Ha u3bupareas; 0 K ’ 2/
(Z £,
(c gymu} J (c qugpu)
A) Gioaemnu no ycranosen ofpasew, ¢ otbeassaH 3HaK ,X* van APYT 3H3K ¥ € XUMUK3A, NULIELL CbC CUH UBST .
MAR ADYT LBAT, BOT Ha u30MpareAs 3a ABE AW MOBEYE KaHAMARTCKN AUCTH; i
Ry Lf]
(€ gyma) Y (c yuppu)
€) GioneTHm no ycTraHoseH ofpasey, ¢ oTbeasizaH 3Hak ,X’ KOO 3acira noBeye OT eAHo KBaApaT4e 3a rAacysane
N HE MOXE AQ CE YCTaHOBM EAHO3HAUHO BOASTA Ha n3buparens; . )
Hniy 9
{c gymu) (e yugpu)

) BroaeTHm 10 ycraHoBen obpasel, KOUTO HE ChABDXAT ABa GpOA Neuata Ma ChOTBETHATA CeKUMOHHA

usbuparerHa KOMMCKSE. .
hyna 8
€ gyn g (€ qupy)
12. Hepeicrauteann raacose — cymara oT ducnara no T 11, Byksu ,a% 6% ,8% ,r% A% ,€”n x" A~
(& o 43
cgm  {] (c yugpu)

A(OHTPOAA ~ UYncaoto no . 12 TpaGsa Aa € paBHO Ha Cymara OT uMcAaTa no: Byksu . ,a% 6% 8% 5% A% e“u % or T 11,

13. Bpoii ra peficTBuTeAHuTe FAacoBe (GPOSIT HA AGRCTBUTEAHMTE (AACOBe € paBeH Ha Bposi Ha Brosetuute
no_ycranoserns ofpasew, Chappkaluym ABa nevata Ha rbpba Ha ceotserrata CUIK, BbpXy KOUTO BOTHT Ha
uzbnpareasi e o16eATIaH CbC 3HAK , X" C XUMUKAA, MULIEL, CbC CUH LBST, CAMO B AHO OT KBaapaTuerara
3a fAacyBaHe)

Aie N

LT CS

(¢ yudpu)

L KOHTPOAA - Uncaoro nio . 10 7psbBa Aa € paBHO Ha Cymara OF uMchara 1o % 12 um T 13
]
| Mpuaoskes::e 86

I ./Cfb\'f‘{‘cj RN 3 i NANOE O
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14. PASHPEAEAEHWE HA AEVICIBU LEAHVITE TAACOBE MO KAHAVIAATCKU AUCTU

N’i' H; Ha népwm/ ot napruu BPOM HA MOAYYEHUTE [AACOBE
H/MAM MMEHATA HAa HE3ABMCUM/M KaHAMAAT/U C Aymu < uudpu

1._| NN HOBA ANTEPHATVIBA Hynm I

2. | NI AEMOKPATVIYECKA NAPTUS WUND .

4. | M HAUMNOHAAEH MPOHT 3A CMACEHWE HA BBAIAPUS (HMDCB) "ﬂf’*fl Vlf?wg 2.6 A4

5. | KN KOAAMLMS 3A BBLATAPUS CTQ M LA, 406

6. | KM LEHTbP — CBOBOAA 11 AOCTOVMHCTBO M0

8. | I Haumonar-pemokpamuna napmst Al L( nA 4‘

. abe. 2,

9. | KN IPAXAAHCKA AVICTA ,MOAEPHA BbATAPUAS 3

| oo s o6 e | s geran et A

11.| MM AVIBEPAAEH AAVAHC AL .

12.| NN XPUCTVSIH-COLIMAAEH ChIO3 g be. A

14.| NN ATAKA o¢bea 9

=

15.{ Nri rEPB (TR QE LT wied AT b,

17.] NN PEA, 3AKOHHOCT U CMPABEAAVIBOCT — P3C fgf/ "

18.| 1N BMPO — EBAIAPCKO HALIMOHAAHO ABVDKEHVE UALER. ¢

19.| I AEMOKPATVIMHA TPAKAAHCKA VHALIMATUBA YN8 |

20.| NI XPUCTUSHAEMOKPATUUECKA MAPTYSL HA BBATAPUAS W) ’?‘A 3

22.| MM CPEAHA EBPOTIEVICKA KAACA GRiAD 4

23.| NN HALIMOHAAHO NMATPUOTVMHO OBEAVMHEHVIE JJJFMO 1

25.| 1M AVVAEP ?5 (> Lo

26.| 1M 3EABHWTE g?é’iot B.CEAT AL

e —
27. gr;pﬁ:m&?gns fm?a(\na Boarapust u Bearapcky - AemoKpaTnueciu com (\76 o ad i Du g? »7, .
5 7

28.| NN COLMANEMOKPATUUECKA MAPTVS (CATD U:?(Z e A

29.| TIN_APYIATA BbATAPYASL K8 z

30.| T[T 5bATAPCKATA AEBULIA AR )
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Ne HaumenosaHue Ha naptus/KOaAuuyusi OT Raprum BPOI HA MOAVIEHUTE YAACOBE
U/MAU MMEHaTa Ha HE3ABMCUM/M KaBAMAAT/H c aymn © upncpu
32.] | N KAY3A BBATAPMA LT 4
33.| TN Apuxenve buArapus Ha rpaxxaaHute M HA Q2 Eatn 49
- 5
34.| NN AAHO ~ Aemoxpamuna aATepHaTiBa 3a HaunoHaAno oBeaunerne ks 4 EA R ("‘
35.| K BwArapeka nponet (Gvarapcka Couuanaemokpauns, flaprus L
Ha 3eaexnte) . b be! IR [0
36.| KM FOPAA Buarapust ESETAIEN ¢
37.| N MAC HAPOAEH I U6 ST A4
o 3
38.| NN B3HC £ 4
U
40.] Tl ATIC — AibkeHue 33 fpasa u cBoboAM FAAs D A
o
41.1 1M Hauponaao pgvixerue EAMHCTBO I Yt %
42.| 1M MAPTUSE HA BbATAPCKUTE XEHIA L0 7
44.| [N EAVIHHA HAPOAHA NAPTUS A9 438 7
45. T Cwios Ha komynuctute 8 Buarapus Z““ﬁﬁ& @)

KOHTPOI\A = Hucagro no T. 13 Tbﬂﬁs‘a.{p‘a-e_ p

FlopepHOCTTa Ha U3NUCBaHE € Cnopes NMOPEAHOCTTA Ha HOMEepara Ha KaHAMAaTCKuTe Anctn B Goaemnara.
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‘NO TAX pelienns u Beaexkute u Bb3PAKEHMSITA HA UYAGHOBE HZ KOMUCUSITA NO BIETUTE PellieHus:

{ombensisBa ce no Kou modku om npomokosa @ cnopoBeme, B5emu Au Ca NO MAX peweHus u uMa Ay ocobenu muenus. Fpomokeasm no . 2158, ar 4 om VK, Kkakmo u
mexcmoBeme Ha ocoGemume MHeHUS Ce MPUAIZAM U CA HepAiGea Yacm om npomoKona Ha CVIK)

Chep, otkpusane Ha n3bopuus aeH M npu ycraHopaBaHe Ha pesyatatute OT raacysanero B CUIK nocrenuxa caepnure
3assAeHns, xaabu v sbapaxervs u OpOR Ha BIETUTE pelleHus N0 THX:
s

(nocouBa ce om K020 u B kaxBo kavecmbo e nogagm antGara uns ssbresiemo,  Gsemo Au e peuerive om CUK. Kanbume, waabaenusa u Gsemunme no max pewents,
KaKmO u ocoBenume muenus, axo uma MaKis6a, Ga NUARZAM Kk MPOMOKOAR U €3 HEPaIGeAHa HaCm om #ez0)

Vsbopure B cexumsra Bsxa npousseaeHn npu CAepHaTa oBCTaHoBKa:

Tosu npoTokoA Gewre ChCTaBeH B ueTpn epHoODpasty exaemnasipa.
Bpoﬁ Ha MPUAOXKEHUTE )KBASM, Bb3packeHns1, 3anBACHNS, ocobenu mHeHns u PelieHna No TAX, NPeACTABASBALIN HEPa3AeAHL

yacr 01 TO3U ﬂpOTUKW\T - )
CobEme 20

{c aymn) (c umpu)

Bpoit Ha nonpaskute, u3BbPLIEHU NPeAn 0DABABAHETO Ha NPOTOKOAZ U 33BEPEHN HA CHLOTBETHUTE MECTa C O3HAUYEHUETO
“nonpaska’ U C NOANMCUTE Ha BCMMKN YaeHoBe ha CUK:

(© Ayma) T undpn)

) o I/ 2
Moanucute B NPOTOKOAZ Ce MOAOKMXA B ,? S vaca na ’1/7» & LJ 2013

NOANMUCY HA YAEHOBETE HA CEKLLIVIOHHATA VI3BMPATEAHA KOMUCHA

CEKPETAP: ....... 0.

MPEACEAATEA:
YAEHOBE:
1. 2
IR A 27704 . 6.
f(/LI/L,rU"V

TIpOTOKOART Ce NOANMCBA OT BCWMKM YAGHOBE/Ha KOMWCHMSTA CAEA ChCTaBHETO MYy, UYABH HA KOMMCHSITA HE MOXe A3
OTKKEe AQ NOAMMILE ﬂpOTDKOM. L4I\€H, KOWTO HE € CbrAaceH C OTPBSEHOTO B nporoKoAa, O nopnmcea C DCOSEHO MHEHWE, KOEeTC
Ce npuaara Kbm MPOTOKOAA 1 CTaBa HEPA3AGAHA HACT OT Hero. KOrato YAeR Ha KOMUCHSTA € ODEKINBHG Bosipcniidini Ai TIofwidil
NpOTOKOAR, TOBa ce otheanssa, karo ce nocousar u npuuunute. Haed Ha CUIK, kOWT0 OTKae AQ MOAMMLLE TO3WM NPOTOKOA CE
Hakassa € raoBa or 1000 as. H 'BaHeTO Ha Np: OT YAEH BA KOMUCKHATA HE TO NPaBM HEAGHCTBUTEACH.

LIl D o SOZInIC posyatane SN TpaGSa 32ABAKTEAHO A3 NDOBEPU AJAM €A COAICHU CACAHUTE YCAOBUS:
1. Yucroto o T. 4 ‘rpsiﬁxa Aa € paBHO MAY NO-MAAKO OT Cymara Ha yucaata no T. 1, 2w 3.

2. YnCAOTO N0 T. 4 TpaGBa A2 € PaBHO Ha uucAoTo 710 T 10
3. Yucroto no T. 10 TpsabBa aa e paBHO Ha CymaTta OT ucAata no T. 12 m % 13,
4. Uncnoro no v 13 1psbsa pa @ pasHo Ha Cymara OT uucAara 1o T. 14.
. 5. Yucroto no T. 3 TpsifBa Aa e pasHO HAa Cymara OT UnMCAaTa 1o T. 6, Gyxen ,a% ,6“u 8%
6. Yncaoto no 1. 12 rpﬂﬁea AR € PaBHO Ha Cymara Of uucaara no Oyksu ,a’ S84 BY Y LAY etk oT T 1.

CTpaHKua Ce OTneYyaTBa HOMEPbT Ha AMCTa OT npOTOKOAa., HOMEpPBLT wa crpauuana u dabpl HOMEP Ha C{.\!‘r
Ha BCcaka CTpaHuna ce nocTasaT % M OpueHTauMsTa Ha APOTOKOAA.

prepy, AeduHug

P

Exsemniaap 3a LIVIK
[puroserive 86 i

6 I e FaYaXNa
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Joint Opinion on the Electoral Code of Georgia

Manuel Gonzalez Oropeza”
James Hamilton™

Klemen Jaklic™*

*k

Jessie Pilgrim™

l. Introduction

1. Atthe request of Georgian authorities, the European Commission for
Democracy Through Law (“the Venice Commission”) of the Council of
Europe and the Office for Democratic Institutions and Human Rights
of the Organization for Security and Co-operation in Europe (“osce/
oDIHR”) have prepared the present opinion on the draft Election Code
of Georgia (“the draft Code”)!. The most recent previous joint opinion
of the Venice Commission and OSCE/ODIHR is dated 9 June 2010 and
contains comments on amendments up to March 2010.2 This Joint
Opinion contains commentary and recommendations on the Code
as drafted through 22 November 2011 and based on draft revised
amendments sent by the authorities to the Venice Commission on 8

*  Substitute member, Mexico.
Substitute member, Ireland.
*** Member, Slovenia.

#*#* Expert, OSCE/ODIHR.

1 Draft Election Code of Georgia (CDL-REF(2011)044rev). Source: http://www.venice.coe.int/
docs/2011/CDL-REF(2011)044-e.pdf.

2 Joint Opinion on the Election Code of Georgia (CDL-AD(2010)013); see details in par. 5.
Source: http://www.venice.coe.int/docs/2010/CDL-AD(2010)013-e.pdf.
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December 2011.3 Additionally, the Venice Commission and the oscE/
ODIHR are aware that additional amendments were prepared on 10
December; these amendments, however, are not commented upon in
this review.

2. This Opinion does not warrant the accuracy of the translated text
that was reviewed, including the numbering of articles, paragraphs,
and sub-paragraphs. Any legal review based on translated text may be
affected by issues of interpretation resulting from translation. Further,
while discrepancies in translation have been reconciled as best as
possible, the accuracy of relevant terminology cannot be guaranteed.

3. This Opinion is offered for consideration by the authorities of
Georgia, in support of their efforts to develop a sound legal framework
for democratic elections. The extent to which any amendments to the
draft Code can have a positive impact will ultimately be determined
by the political will of state institutions and officials responsible for
implementing and upholding the Code once adopted.

4. The osce/oDIHR and the Venice Commission have previously
commented on the legal framework for elections in Georgia, including
within the context of final reports of 0SCE/ODIHR election observation
missions to Georgia. This opinion should be viewed as complementary
to earlier comments and recommendations provided by 0SCE/ODIHR
and the Venice Commission.

5. This Opinion is based on:

+ An official translation of the Draft Election Code as of 1
September 2011 provided by the Parliament of Georgia (CDL-REF
(2011)044rev);

+ Draft amendments to the draft Election Code of Georgia (CDL-REF
(2011)044add);

+ Joint Opinion on the Election Code of Georgia as amended
through March 2010, adopted by the Council for Democratic
Elections at its 334 meeting and by the Venice Commission at its
g3rd Plenary Session (CDL-AD(2010)013, 9 June 2010);

3 Draft amendments to the draft Election Code of Georgia (CDL-REF(2011)044add). Source:
http://www.venice.coe.int/docs/2011/CDL-REF(2011)044add-e.pdf.
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+ Joint Opinion of the Election Code of Georgia adopted by the
Council for Democratic Elections at its 26" meeting and by the
Venice Commission at its 77th plenarysession (CDL-AD(2009)001,9
January 2009);

+ JointOpinionontheElection Code of Georgiaadopted by the Council
for Democratic Elections at its 16™ meeting and by the Venice
Commission at its 67th plenary session (CDL-AD(2006)023, 16
June 2006);

+ OSCE/ODIHR Election Observation Mission Final Report Georgia
Municipal Elections, 30 May 2010 (13 September 2010);

+ OSCE/ODIHR Election Observation Mission Final Report Georgia
Parliamentary Elections, 21 May 2008 (9 September 2008);

+ OSCE/ODIHR Election Observation Mission Final Report Georgia
Extraordinary Presidential Elections, 5 January 2008 (4 March
2008);

o Parliamentary Assembly of the Council of Europe, Report on the
Parliamentary Elections, 21 May 2008;

o Parliamentary Assembly of the Council of Europe, Report on the
Extraordinary Presidential Elections, 5 January 2008;

+ Venice Commission Code of Good Practice in Electoral Matters.
Guidelines and explanatory report, adopted by the Venice
Commission at its 52" session (CDL- AD(2002)023rev, Venice, 18-
19 October 2002);

+ Venice Commission Guidelines on an Internationally Recognised
Status of Election Observers adopted by the Council for Democratic
Elections at its 315t meeting (Venice, 10 December 2009) and by
the Venice Commission at its 815t Plenary Session, Venice, 11-12
December 2009 (CDL-AD(2009)059);

+ Guidelines on Media Analysis during Election Observation Missions
by 0scE/ODIHR and the Venice Commission adopted by the Council
for Democratic Elections at its 29" meeting and by the Venice
Commission at its 79th plenary session, Venice, 12-13 June 2009
(CDL-AD(2009)031);

+ Existing Commitments for Democratic Elections in OSCE
Participating States (2003); and

+ Regional and international documents as articulated by the United
Nations, Council of Europe, and oscE.
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6. On 26-27 October 2011, the Venice Commission and OSCE/
ODIHR conducted a joint expert visit to Tbilisi in light of the
preparation of this opinion. Meetings were held with representatives
of the governing majority in parliament, the drafting committee
of the parliament, representatives of the parliamentary and extra-
parliamentary opposition, of civil society, as well as the Ambassadorial
Working Group. The information and views shared with the experts
during and after the visit have been taken into consideration in this
opinion.

7. An effective, fair, and duly stated electoral legislation in any country
is of crucial importance for the development of orderly, transparent, and
just electoral processes. The legal framework for such electoral processes
must take into consideration issues such as: the definition of which
persons are entitled to vote and the procedures for their registration as
electors; the definition of which persons are entitled to hold office and
the procedures candidates must follow in order to be elected; the manner
by which political parties may select candidates to run for political office;
the requirements for creating electoral districts and delineating them; the
financing of elections; the role of the media in electoral processes; the
way votes are cast, counted and recounted in an election; the definitions
of electoral fraud and other legal violations of electoral procedures; and
how voters, candidates, political parties, and citizens in general may file
legal actions in a court of law or a competent institution in these matters.
This opinion addresses how these matters are regulated by the draft Code.

8. The present Joint Opinion was adopted by the Council for
Democratic Elections at its 39th meeting (Venice, 15 December 2011)
and by the Venice Commission at its 89th Plenary Session (Venice, 16-
17 December 2011).

Il. Executive summary

9. The draft Code is generally a complete and methodical law
conducive to the conduct of democratic elections. The draft Code
includes the necessary elements for organising and administering
elections and addresses some of previous recommendations of the
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Venice Commission and osce/ODIHR. The draft Code takes steps to

ensure that:

+ Elections are conducted in a transparent and open manner by
providing rights for observers and public access to election materials
and information;

+ Registered candidates have access to broadcast and print media;

« Voting is accessible to persons with disabilities and persons who
cannot vote in their designated polling station; and

+ Ballots are available in minority languages.

10. It is important to note that it was recommended in the osce/
ODIHR Election Observation Mission Report on the Parliamentary
Elections in Georgia of 21 May 2008 and the Joint Opinion on the
Election Code of Georgia (CDL-AD(2010)013), that the Georgian
Parliament could enact a new Election Code at least one year ahead of
the next federal elections, instead of adopting further amendments. It
is therefore commendable that a new Code was drafted before the next
parliamentary (2012) and presidential (2013) elections in Georgia.
Nevertheless, several recommendations previously made by the
Venice Commission and the 0SCE/ODIHR still remain unaddressed.
In particular, the authorities in Georgia should give additional
consideration to issues concerning:

+ Restrictions on the right to stand for election, including overly long
residency requirements for candidates;

+ The formation of electoral districts in a manner that undermines
the principle of equality of suftrage;

+ Lack of effective mechanisms to facilitate the participation of
women in elections;

+ Remaining shortcomings in the regulation of political party and
campaign finances; and

+ Shortcomings in the processes for resolving electoral complaints
and appeals.

11. Additionally, election observers continue to note that some

provisions of the draft Code, such as those regulating the use of
administrative resources by government candidates, continue to be

197

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

Joint Opinion on the Electoral Code of Georgia

insufficiently implemented. These issues and other recommendations
for improving the draft Code are discussed in the Joint Opinion.

lll. General principles

12. Article 1 of the draft Code sets forth that the Code regulates the
election of the President of Georgia, Parliament of Georgia, Mayor of
Tbilisi, and representative bodies of local self-government (Sakrebulo).
Article 1 also provides that the draft Code regulates referendums and
plebiscites.

13. Voters elect members of 63 governing bodies of local self-
-government units (municipalities and self-governing cities), the
Thilisi city Sakrebulo and the mayor of Tbilisi. Except for the mayor
of Thilisi, who is directly elected, the chief executives of local self-
government units are selected by the local council. No international
standard imposes the direct or indirect election of mayors. According
to the European Charter of Local Self-Government, the local executive
organs must be responsible to the local council.*

14. Article 3 of the draft Code states that elections are conducted
on the basis of universal, equal and direct suffrage by secret ballot.
The principle of universal suffrage requires that all citizens have the
right to vote and stand for election, subject to reasonable restrictions
that may apply. As noted in the Venice Commission Code of Good
Practice in Electoral Matters, such restrictions are usually about age,
nationality, and residency.®

15. Considering the issue of age, Article 3(a.a), of the draft Code
provides that, with the exception of people have restricted suffrage
by law, “any citizen of Georgia who by the elections/referendum has
attained or is on the day of election/referendum attaining the age of 18
and who meets the requirements prescribed” by the draft Code shall
enjoy the right to vote. This age limit is consistent with the practice in
the majority of countries.

4 Ers No. 122, Article 3.2.
5 Code of Good Practice in Electoral Matters. CDL-AD(2002)023rev, L. 1.1.
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IV. Electoral system
Electoral Districts

16. According to the draft examined, the Parliament of Georgia
consists of 190 members, elected under a mixed electoral system. One
hundred-seven (107) members are proportionally elected based on lists
of candidates presented in a single, nationwide constituency. Eighty-
three (83) members are elected by majority vote in single-mandate
electoral districts. All members are elected for a period of four years
(Article 109). However, the Venice Commission and the 0SCE/ODIHR
were informed that, as a result of internal political debate, the increase
of number of MPs from 150 to 190 will most likely not take place.
However, the Georgian authorities also informed of their intention to
engage in reform of the administrative system, which would lead to
changes in the size of districts. The Venice Commission and the oscE/
ODIHR strongly recommend such redistricting.

17. Article 14(1)(e) mandates the Central Election Commission
(CEC) to establish electoral districts and to specify their boundaries.
Likewise, Article 18 directs the CEc to establish, by resolution, electoral
districts, “their boundaries, titles and numbers” While the draft Code
does not provide explicit criteria to be used in forming the majoritarian
districts, the delegation visiting Tbilisi was informed that, in most
cases, the boundaries of majoritarian districts coincide with those of
municipalities. According to the legislators, this follows from Article
19(2) of the draft Code, which tasks the cec to establish at least one
District Election Commission (DEC) in each self-governing unit. The
legislators have also stated the intention to further amend the current
draft Code, possibly before its adoption, to require the division of the
largest electoral districts into two; it is foreseen that 10 electoral districts
in big cities with more than 100,000 voters would be split. In its present
form, the draft Code does not require that electoral districts be of equal
or comparable size, thus failing to guarantee one of the main principles
of electoral rights, equality of the vote.®

6 Paragraph 7.3 of the 1990 osce Copenhagen Document commits OSCE participating States to

“guarantee universal and equal suffrage to adult citizens” The United Nations Human Rights
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18. Municipalities in Georgia are very unequal in terms of population
size and numbers of registered voters. In the May 2008 parliamentary
elections, the number of registered voters in electoral districts ranged
from around 6,000 in some districts (in remote areas) to more than
160,000 voters. Such large variations in voting populations undermine
equality of vote weight. The intention of legislators to split some of the
biggest electoral districts in the draft Code would go in the direction of
addressing this problem. This measure alone, however, is not sufficient
as there will continue to be considerable differences (from about 6,000
to more than 90,000 voters) in the size of electoral districts. During
the visit, legislators explained that it would be too difficult politically
to carry out a complete redistricting and to move away from the
confluence of district and municipal boundaries. In this context, it
should be underscored that the principle of equality of voting weight
is one of the key elements that should be ensured by any electoral
system. If, as stated, it is not possible to ensure this relative equality of
vote weight in the single-mandate districts, a revision of the electoral
system could be envisaged (see below, para. 20).

19. As regards local elections, there were also wide differences in
voter populations in electoral districts for the May 2010 municipal
elections. Across the country, the number of registered voters in a
single-mandate constituency varied considerably within the same
local government unit; at times, by more than 1,000 per cent.” Even
in Tbilisi, where a large population of voters should make it easier to
establish comparable electoral districts, there were deviations of up
to 30 per cent. Such large deviations undermine the principle of the
equality of the vote.’

Committee has adopted a General Comment (General Comment No. 25) interpreting the prin-
ciples for democratic elections set forth in Article 25 of the International Covenant on Civil
and Political Rights. See also Code of Good Practice in Electoral Matters, L. 2.2. iv.

For instance, in the municipality of Kvareli the number of registered voters per single-mandate
constituency ranged from 665 to 8,204, in the municipality of Lagodekhi from 470 to 5,680, in
the municipality of Baghdati from 311 to 4,299, and in the municipality of Kobuleti from 553
to 14,222. See 0sCE/ODIHR Election Observation Mission Final Report Municipal Elections, 30
May 2010 (13 September 2010), page 6.

In line with paragraph 7.3 of the 1990 osce Copenhagen Document, participating States un-
dertake to guarantee universal and equal suffrage to adult citizens. Paragraph I. 2.2 of the Ve-
nice Commission Code of Good Practice in Electoral Matters recommends that the admissible
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20. Some deviation in the number of voters in each electoral
district may be unavoidable due to geographic or demographic
factors. The Venice Commission Code of Good Practice in Electoral
Matters stipulates that the maximal departure from the distribution
criterion should not be more than 10 per cent, and should certainly
not exceed 15 per cent, except in special circumstances (protection
of a concentrated minority, sparsely populated administrative entity).
While the legislators have stated the intention to somewhat reduce
the discrepancies in the size of districts for future elections, these
discrepancies would likely remain excessive throughout the country.
The Venice Commission and the 0SCE/ODIHR recommend that the
Code be amended to require single-mandate electoral districts
to be of equal or similar voting populations. The Code should
specifically address how electoral districts are to be established
in all types of elections, including the specific criteria that must
be applied and respected. The Code should require that those
bodies responsible for creating electoral boundaries should be
independent and impartial. The delimitation process should be
transparent and involve broad public consultations. The Code
should also foresee periodic boundary reviews that would take
into account population changes.’

Independent Candidacy

21. The draft amendments submitted to the Venice Commission
on 8 December allow independent candidates to run for all types
of election.l® These amendments are welcome as they respond to a
previous Venice Commission and OSCE/ODIHR recommendation to
allow independent candidates to stand.

departure from the norm “should seldom exceed 10% and never 15%, except in really exceptio-
nal circumstances”.

9 Code of Good Practice in Electoral Matters, I 2.2 v.: “In order to guarantee equal voting power,
the distribution of seats must be reviewed at least every ten years, preferably outside electoral
periods”

10 Article 116(1) of the draft Code for parliament, Article 141 for election to a local self-
-government Sakrebulo, Articles 157 and 159 for election to the Tbilisi Sakrebulo and Article
167(2) for the Tbilisi mayoralty elections.
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Electoral System Choice

22. The choice of an electoral system is the sovereign decision of a
state, provided the system conforms with principles contained in
OSCE commitments, the Venice Commission Code of Good Practice

in Electoral Matters!!

and other international norms, including
requirements for transparency, universality and equality of suffrage of
voters and non-discrimination among candidates and political parties.
The mixed electoral system chosen in Georgia, as such, is in line with
international standards. However, it has hitherto not been possible to
provide for constituencies of an approximately equal size in Georgia
(see above, para. 16) and, thus, to guarantee the equality of the vote
within the framework of the mixed system. The Venice Commission
and 0sCE/ODIHR recommend that the electoral system for both
parliamentary and local self-government elections be reviewed
in order to ensure the equality of suffrage.!? The Parliament could
consider the work of the Venice Commission on electoral systems,13
with a view to identifying an optimum relationship between genuine
representation and stability of government, while respecting the

principle of equal suffrage.

V. Candidacy and suffrage rights
Guarantee of Suffrage Rights
23. It is a universal civil and political right that every citizen can, on a

non-discriminatory basis and without unreasonable restrictions: (1) take
part in the conduct of public affairs, directly or through freely chosen

11 Code of Good Practice in Electoral Matters, 11. 4: “Within the respect of the above-mentioned
principles, any electoral system may be chosen’”.

12 Code of Good Practice in Electoral Matters, II, 4.

Venice Commission, Report on Electoral Systems: Overview of Available Solutions and Selec-
tion Criteria adopted by the Venice Commission at its 57t Plenary Session (CDL-AD(2004)003,
12-13 December 2003); particularly Section 4. Source: http://www.venice.coe.int/docs/2004/
CDL-AD(2004)003-e.pdf.
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representatives; (2) vote and be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held by secret
ballot, guaranteeing the free expression of the will of the electors; and (3)
have access, on general terms of equality, to public service in his or her
country.'* The draft Code does not fully satisfy these basic principles as
it contains certain provisions that unduly limit candidacy rights. These
restrictions should be reconsidered.

Restrictions on the Right to Vote

24. The 2010 Joint Opinion on the Election Code of Georgial®
recommended amending the provisions that prohibit citizens who
are in penitentiary institutions from participating in elections and
referenda. This recommendation has been addressed in the draft
Code following draft amendments of 8 December. Draft Article 3(a.c.)
narrows the application of a restriction on voting rights of prisoners
and stipulates that persons in penitentiary institutions, “except persons
who have committed less grave crime and are sentenced not more
than five years of imprisonment” do not have the right to take part in
elections and referenda. This is a welcome amendment, in accordance
with the case-law of the European Court of Human Rights.1®

25. There appears to be an inconsistency in the draft Code as some
text in the English translation suggests that prisoners can vote using

14 See, e. g., International Covenant on Civil and Political Rights (1ccpr), Article 25.
15 CDL-AD(2010)013.

16 ECtHR, Hirst v. United Kingdom (No. 2), Application no. 74025/01, 6 October 2005. See also
Frodl v. Austria, Application no. 20201/04, 8 April 2010. See also Code of Good Practice in
Electoral Matters, . 1.1. d. It is also important to note that Article 10 of the 1ccpr provides that
“1. All persons deprived of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person. [...] 3. The penitentiary system shall comprise treatment
of prisoners the essential aim of which shall be their reformation and social rehabilitation. [...]"
In addition, General Comment No. 25, adopted by the United Nations Human Rights Commit-
tee under Article 40 § 4 of the 1ccPr concerning the political and electoral rights guaranteed
under Article 25, states, inter alia: “14. In their reports, State parties should indicate and ex-
plain the legislative provisions which would deprive citizens of their right to vote. The grounds
for such deprivation should be objective and reasonable. If conviction for an offence is a ba-
sis for suspending the right to vote, the period of suspension should be proportionate to the
offence and the sentence. Persons who are deprived of liberty but who have not been convicted
should not be excluded from exercising the right to vote”
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mobile ballot boxes (Article 33(1)(b)).1” The Code in force specifies
that a special list of voters would be compiled, among others, for voters
who, on the election day, are in preliminary custody (former Article
10.c.). These citizens would thus be included in the mobile ballot box
list (former Article 11.b.).

Considering the current version of the Code and Article 3(a.c.)
of the draft Code, it would seem that the term “in prison” refers to
“preliminary custody” and that voters in a penitentiary institution are
indeed deprived of the right to vote. This issue should be clarified,
unless this stems from an imprecise translation.

Restrictions on the Right to be Elected
Residency requirements

26. In the draft Code as amended on 8 December, Article 96 provides
a 5-year residency requirement for running for the presidential office
with an additional requirement that a candidate must have lived in
Georgia for 3 last years before the announcement of elections, Article
110 establishes a 5-year residency requirement for the possibility of
being elected to Parliament, with the same additional requirement,
and Article 134(1) stipulates a 3-year requirement for elections to local
self-government. Amendments proposed on 8 December indicate that
authorities undertook an effort to reflect the Venice Commission and
OSCE/ODIHR recommendations to reduce the residency requirements.
Nevertheless, the residency requirements in Georgia still appear long.

27. Although reasonable residency requirements may be imposed,
such requirements should be in the pursuit of a legitimate aim and
the means employed must not be disproportionate. The Code of Good
Practice in Electoral Matters stipulates that, where local and regional
elections are concerned, residency requirements may be imposed.!8
It is recommended that these periods should only exceed six months
to protect national minorities. For example, in the Polacco and

17 See also Articles 34(2)(d) and 66(9) of the draft Code.

18 Code of Good Practice in Electoral Matters, L. 1.1.c.iv.
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Garofalo v. Italy case, only those persons who had been continuously
living in the Trentino-Alto Adige Region for at least four years
could be registered to vote for the regional council elections.!® The
European Commission determined that this requirement was neither
disproportionate nor unreasonable because it was intended to ensure
a thorough understanding of the regional context so that the citizens’
vote could take into account the concern for the protection of linguistic
minorities. The residency requirements in Georgia, which are not
aimed at protecting national minorities and are instituted not only for
local elections, are overly long. Therefore, following the Code of Good
Practice in Electoral Matters and the comments of the United Nations
Human Rights Committee on residency requirements,?? the Venice
Commission and the 0SCE/ODIHR recommend that requirements
on the length of residency should be further reconsidered and
reduced for all elections.

“Health” requirement

28. Articles 2(f.a.), 110(3) and 132 deny the right of passive suffrage
to “drug addicts” and “drug users” They require elected members of
parliament to undergo a “drug test” with a possible loss of mandate
in case the test is failed. These articles are ambiguous and subject
to abuse because they fail to (1) provide reference to the relevant
legislation pertaining to what chemical compounds are considered
as “drugs” under the law, (2) define what quantity of a particular
chemical compound (“drug”) measured in the body of a tested person is
indicative of “use” of a legally defined “drug’, and (3) specify how many
positive “drug” tests during what period of time are equivalent to “drug
addiction”’?! These provisions are problematic vis-a-vis the principle
of universal suffrage and are not in line with paragraph 7.9 of the 1990

19 See European Commission of Human Rights, Polacco and Garofalo v. Italy, no. 23450/94, de-

cision of 15 September 1997.

20 yNHRC General Comment No. 25, para. 15. See also Code of Good Practice in Electoral Mat-

ters, I.1.1.c.4.

21 Such a prohibition on “drug addicts” might be considered discrimination and a violation of in-

ternational standards protecting citizens with disabilities in the exercise of suffrage rights.
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osce Copenhagen Document, which requires that “candidates who
obtain the necessary number of votes required by law are duly installed
in office” As recommended in previous Venice Commission and the
OSCE/ODIHR opinions, these articles of the draft Code should be
removed.

Language requirement

29. Article 110.1, which deals with “passive electoral rights” for
parliamentary elections, provides that “any citizen of Georgia, having
the right to vote, may be elected as a member of parliament if she/
he has attained the age of 25, has lived in Georgia for no less then 10
years, and knows the Georgian language” Such a language requirement
is not replicated for other levels of election. If retained, this provision
should provide fair and objective standards for determining knowledge
of the Georgian language so that candidates would know how it is
measured, and so that voters and observers would be able to judge
whether candidates have been treated fairly and in conformity with
the objective standards stated in the law. This requirement may also be
particularly disadvantageous for candidates from national minorities.
The Venice Commission and the 0SCE/ODIHR recommend that this
matter be reviewed and the draft Code be amended accordingly.

Signature Requirements

30. In line with the draft Code, the number of support signatures that
political parties are obliged to submit in order to be able to contest all
types of elections, including presidential (Articles 97(2), 99(2), 100(b)
and 107(6), parliamentary (Articles 113(9), and local self-government
elections (Article 142(3)) has been reduced from 30,000 to 25,000.
Following the 8 December amendments, there is also a provision
requiring that independent candidates nominated by voter initiative
groupsbesupportedby 1 percent(notlessthan500)22signaturesofvoters

22 The Georgian authorities indicated that the minimum requirement of 500 signatures would be
removed from the Code at a later stage.
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registered on the territory of the respective electoral district where the
candidate is standing, except if the candidate was elected to the
Parliamentinthelastelections. Thereduction of signature requirements
for political parties and institution of a reasonable requirement for
independent candidates are welcome and address long-standing
recommendations by the Venice Commission and the OSCE/ODIHR.
Signature support requirements should, however, be clarified with
regardtoparliamentaryandlocalelectionsinordertostipulatethatthese
requirements apply countrywide.2? As noted in the 0SCE/ODIHR Final
Report on 2008 parliamentary elections, in some cases it was possible
for a parliamentary candidate to be elected with as few as 1,800 votes in
a single-mandate electoral district. Also, as previously noted, many
single-mandate electoral districts in certain municipalities during
the 2010 local self-government elections had fewer than 1,000 voters.
In line with the Venice Commission’s Code of Good Practice in
Electoral Matters, the Venice Commission and the OSCE/ODIHR
recommend that Articles 113(9) and 142(3) be considered for
further amendment to stipulate that the required signatures do
not exceed one per cent of the number of voters in the respective
electoral unit for which elections are held.

31. In response to previous OSCE/ODIHR and Venice Commission
recommendations, Article 38(2) of the draft Code was amended on 8
December in order to clarify the provisions for checking signatures
by the cec. The revised draft provision requires that signatures be
checked in order to establish that there is a required number of valid
signatures. The provision also gives parties and candidates two days
to correct any identified mistakes and to submit additional signatures
in case the number of signatures following the verification has fallen

below the required minimum. These amendments are welcome.?*

23 Code of Good Practice in Electoral Matters, L. 1.3. ii. The Code of Good Practice in Electoral
Matters states that the number of required signatures should not exceed 1% of the electorate
within the respective electoral unit for which the elections are held.

24 The Venice Commission Code of Good Practice in Electoral Matters (1.1.3 iv and § 8) recom-

mends that “[t]he signature verification procedure must follow clear rules, particularly with re-
gard to deadlines, and be applied to all the signatures rather than just a sample; however, once
the verification shows beyond doubt that the requisite number of signatures has been obtained,
the remaining signatures need not be checked”
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Withdrawal of Candidacy

32. The draft amendments submitted to the Venice Commission on
8 December take into consideration the respective previous Venice
Commission and OSCE/ODIHR recommendation by stipulating (in
Articles 100(5) and 120(1)) more realistic deadlines for the withdrawal
of candidacies from parliamentary and presidential elections (10 days
before election day). These are welcome amendments.

VI. Participation of women

33. Georgia has the lowest proportion of women in the lower house of
parliament in the osck region (6.5 per cent).?® In the 2010 municipal
elections, only 10 per cent of elected councillors were women, which
is a decrease from previous elections. Only 14 per cent of the elected
councillors in Thbilisi were women.2® This is well below the osce
average of 22 per cent and significantly below the United Nations target
of 30 per cent women in decision-making positions. Women have
also been under-represented in election administration.2” Women’s
under-representation in the legislature and political and public life,
more generally, has been consistently noted in the election observation
reports of the 0SCE/ODIHR.%8

34. The draft Code does not establish any requirements that
candidate lists or membership in election administration reserve
a minimum number of positions for women. Although neither the
Council of Europe nor osce require gender quotas, both recognise that
legislative measures are effective mechanisms for promoting women’s

25 See Gender Equality in the Elected Office: A Six-Step Action Plan, p.12 available at www.osce.
org/odihr/78432 and the Inter-Parliamentary Union’s Women in Parliament database available
at http://www.ipu.org/wmn-e/classif.htm.

26 See, e, g., OSCE/ODIHR Election Observation Mission Final Report Municipal Elections, 30 May
2010 (13 September 2010), page 17.
27 Id.

28 Id
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participation in political and public life.2? Further, Article 4 of the
Convention on the Elimination of all Forms of Discrimination Against
Women emphasises that “adoption by States Parties of temporary
special measures aimed at accelerating de facto equality between men
and women shall not be considered discrimination”.

35. There are several areas where the draft Code could be improved
to facilitate the participation of women in public life and the elimination
of discrimination against women. The Venice Commission and 0SCE/
ODIHR make the following recommendations in this regard:

+ The electoral system could be revised, either through the use of
quotas or other recognised methods for facilitating the election
of women candidates, so that current percentages of women who
are elected is increased substantially;

+  Minimum representation for both sexes in election administration,
including in leadership positions, could be guaranteed;

+ Some portion of public funding for political parties could be linked
to the proportion of women nominated as candidates by political
parties and/or included on party lists.

VII. Election commissions
General Comments

36. Although there is no standard model for the composition of
election commissions, the electoral law should guarantee that election
commissions are established and operate in an independent manner
and that commission members act impartially.3® Moreover, in practice,
a commission and its members should abide by these standards.
Although the draft Code provides the basics for such principles, in

29 osce Ministerial Council, Decision No. 7/09 in Women’s Participation in Political and Pu-

blic Life, para. 2; Council of Europe, Parliamentary Report of 22 December 2009 on Increasing
women’s representation in politics through the electoral system.

30 Existing Commitments for Democratic Elections in 0scE Participating States, par. 4; Venice

Commission Code of Good Practice in Electoral Matters, II. 3.1.
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some respects the draft Code can be improved to provide a greater
assurance of their implementation.

37. It should be noted that the provisions for the appointment of
the election administration have been improved with amendments
over the last several years. The draft Code attempts to establish an
element of pluralism in the election administration and transparency
in the activities of election commissions. These are positive features of
the draft Code.

38. Article 7 of the draft Code establishes the status, system, and
composition of the election administration in Georgia. The election
administration is composed of the cec, High Election Commissions of
the Autonomous Republics of Abkhazia and Adjara, bEcs and Precinct
Election Commissions (PECS) (Article 7.2).

Central Election Commission

39. The ckc is the highest body of the election administration of
Georgia. It oversees the work of election commissions at all levels
and ensures the implementation of the election law throughout the
country (Article 7.3). The cec is composed of a chairperson and 12
members: 5 members of the cec shall be appointed by the Georgian
parliament upon submission of the President of Georgia and 7 other
members are appointed by political parties (Article 10.1). As noted
in previous Joint Opinion on the Election Code of Georgia,?! it is a
positive improvement that amendments have been made so that the
chairperson of the ckc is elected by commission members appointed
by parties, except the members appointed by the party with the best
results in the previous parliamentary elections (Article 10.5).

40. In a welcome measure and in response to recommendations
from domestic civil society, the draft Code requires that half of the
membership of the competition commission, which is mandated to
review the applications and suggest candidacies for cEc membership,
be composed of representatives of civil society. This measure helps
enhance the inclusiveness of the process.

31 CDL-AD(2010)013, par. 27.
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41. Under Article 14.1(c), “in exceptional cases,” the cEc is “entitled
under its resolution to determine the election activities and terms of
the forthcoming election/polling” if the requirements and terms stated
in the law are “impossible to meet” This text should be clarified.

Protection from Termination

42. Termination of terms of office of election commission members
for disciplinary reasons is permissible provided that the grounds for
this are clear and exhaustively specified in the law. However, the draft
Code does not clearly outline the grounds for possible termination.
Article 12(12) provides that parliament can terminate early the terms of
office of non-party appointed CEC members. Article 13(5) specifies that
a CEC member’s mandate may be terminated if the party that nominated
the member loses eligibility to receive state funding or if another party
starts receiving more funding from the state. In such case, the position
will be filled from the party that receives more funding. Article 29(1)
(f) provides that the authority of an election commission member is
terminated if the party, which appointed the member, “recalls” the
member. Article 29(8), which prohibits “recalling members of elections
commission 15 days before the election,” attests to the legislators’
intent to ensure the stability of PEcs. Nevertheless, Article 29(8) does
not address the fundamental problem of vesting discretionary recall
authority with the appointing party. In addition, Article 28(1) sets out
the potential forms of disciplinary action that DECs can employ against
PECs, including termination of authority.

43. In light of Article 8(22), which states that members of election
commissions are independent and are not representatives of the body
that appoints them, the rationale for recall is therefore questionable.
The terms of office of election commission members should not
be terminated on a discretionary basis, as it casts doubt as to the
independence of the members and undermines the impartiality,
independence and stability of the whole election administration. While
the above-mentioned provisions list relevant sanctions, they should do
more to ensure that the sanction of termination is not abused and is
only applied with careful consideration to proportionality. The Venice
Commission and the OSCE/ODIHR recommend that the Code
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protect election commission members from arbitrary removal by
setting out on what grounds a removal is justified as compared to
what grounds require a lesser sanction. This is necessary to enhance
the ability of election commission members to perform their duties
independently, impartially, and professionally.32

Majority Voting Requirements

44. Article 30(3) provides that decisions on resolutions of the CEc are
taken by a 2/3 vote of the whole membership. The issues that may
be the subject of a CEc resolution are defined in Articles 14 and 30.
The requirement of a 2/3 vote of the whole membership is a positive
measure, especially in cases of decisions on such important issues
as the annulment of election results or the possibility to recount the
ballots.

Training for Commissioners

45. Article 17 establishes the Election Systems Development, Reforms,
and Training Center (the “Training Center”), which is tasked, in part,
with training election commission members. This has the potential
of enhancing the professionalism of the election administration and
helping standardise the training received by commission members.
The Training Center was created as the result of amendments to the
Code in 2009. It will only be possible to assess the full impact and
the role of the Training Center in the course of next elections as it is
still a relatively new institution. During the 2010 municipal elections,
OSCE/ODIHR election observers assessed training provided to
election commission before election day positively, overall. However,
problems observed on election day suggest that in the future, this
training should especially focus on counting procedures and the
completion of results protocols.33

32 Code of Good Practice in Electoral Matters, IL.3.1.f.

33 oscEe/opiHRr Election Observation Mission Final Report Municipal Elections, 30 May 2010
(13 September 2010), page 7.
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Terminology

46. The English translation of the draft Code uses both the terms
“Precinct Election Commission” and “Polling Station Commission”. If
this is not an issue of translation, it is recommended that the use of these
terms be harmonised in the Code and only one term be used to describe
the election commission that administers elections at the lowest level.

VIILI. Lists of voters

47. The ckc is responsible for the maintenance of a centralised and
computerised voter register in accordance with Article 31(4). Article
31(5), which provides that various government agencies — including the
Ministry of Justice, local self-government units, Ministry of Refugees,
Ministry of Probation and Legal Assistance, Ministry of Internal
Affairs, Special Services of Foreign Intelligence and State Security —
are responsible for providing the cec with updated voter information.
Article 31(6) requires the cec to update the electronic database of
registered voters every quarter during the calendar year. Under
Article 31(8), the lists of voters must also be “considered and resolved”
by the DECs no later than fourteen days prior to the elections. Article
31(12) also provides for the registration of those “who were not able
to register within the timeframe specified by law..” pecs should
review applications from such citizens “within 2 days of receipt, or
immediately, if there are less than two days left before election day”
Individuals identified in this article include returning expatriates,
released patients, and paroled prisoners.

48. Although not specifically identified in the draft Code, oscEe/
ODIHR election observation mission reports have noted that the
Civil Registry Agency (“crA”) is the body within the Ministry of
Justice that provides the basic electronic database of voter records to
the cec. This electronic database is based on the civil register managed
by the crA. It has been positively noted by observers that the quality
of voter lists has improved in recent elections.3* However, one issue

34 osce/opiHr Election Observation Mission Final Report Municipal Elections, 30 May 2010

213

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/


http:elections.34

Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

Joint Opinion on the Electoral Code of Georgia

identified by observers is that the law allows civil registration without
a specific address and that such persons cannot be assigned to a
specific precinct. In the 2010 municipal elections, these voters could
only vote in the proportional elections and not in the majoritarian
elections. Consideration should be given to reviewing aspects of the
civil registration system, such as the possibility to register without
providing an address, in order to ensure that voting rights of those
entitled to vote are guaranteed. Particularities and shortcomings in the
civil registration system should not impact voting rights of citizens.

49. The Venice Commission and the 0SCE/ODIHR recommendation
that voter lists be published in relevant minority languages was taken
into account by a draft amendment submitted on 8 December (Article
14(1) w), which is welcome.

50. Article 184 of the transitional provisions of the draft Code
provides for the establishment of a temporary commission for the
verification of voter lists ahead of the 2012 elections, regulates its
composition and outlines its authority. This commission is to be
formed of representatives of the government, non-governmental
organisations, and political parties. The establishment of such
commission as a measure aimed at involving political parties and the
civil society in the review of voter lists is generally a welcome step.
However, the impact of this commission in practice will have to be
assessed more precisely and, in particular, in the context of the next
elections due to be held in 2012.

IX. Observers
General Comments
51. The presence of international observers from OSCE participating

States to observe elections is provided for in the 1990 osce Copenhagen
Document.3> Election observation can enhance the integrity of

(13 September 2010), page 8.

351990 oscE Copenhagen Document, para. 8.
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an electoral process, promote public confidence, encourage electoral
participation, and mitigate the potential for an election-related
conflict.36 In addition, it is recognised that domestic observers should
also be allowed to observe an electoral process. In general, the draft
Code adequately addresses these requirements, granting observers
broad rights and requiring election commissions to prepare and
conduct elections in a transparent manner. However, the draft Code
could be improved to further facilitate observation efforts.

Application Procedures

52. Article 39(2) of the draft Code as revised on 8 December provides
that accreditations will only be issued to those domestic observer
organisations that have been registered under Georgian law “no later
than one year before polling day” This rule is still restrictive. The Venice
Commission and the OSCE/ODIHR recommend that the limitation
of one year in Article 39(2) be reduced to a shorter period to
facilitate the accreditation of domestic observer organisations.

53. Regarding application procedures, it should be noted that
there is a differentiated treatment of national and international
observer organisations. Articles 40(3) and 40(4) specify that, to be
registered, a domestic organisation shall apply no later than 10 days
before polling day while international organisations have to apply
no later than seven days before election day. While the distinctions
between the aforementioned registration periods were reduced by the
previous amendments to the Election Code in force, the remaining
differences do not seem to be justified. Articles 40.6 and 40.7 also
stipulate different periods for the submission of lists of observers to
the respective election commissions - two days before polling day for
international observer organisations and five days before that day for
domestic organisations. The above-mentioned differences could be
reviewed with the view to bringing the requirements for international
and domestic organisations closer to each other.

36 United Nations, Declaration of principles for International election observation and Code
of conduct for International election observers, commemorated on 27 October 2005, New
York, pp. 1-2.

215

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/


http:conflict.36

Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

Joint Opinion on the Electoral Code of Georgia

54. Article 40(3) of the draft Code also states that the domestic
organisation’s “application shall include the name of the election
district (districts) where the organisation will conduct the observation”
Therefore, consistent with past Venice Commission and OSCE/ODIHR
recommendations, the draft Code could be amended to remove the
requirement for domestic observers to report in advance where they
are going to observe. In addition, the badge that has to be worn by the
observer (Article 40.9) could indicate that the observer is permitted to
observe at any election commission.3”

55. Under Article 40(4), an international organisation must submit
with its application for registration a copy of its “constituent document’,
while a domestic organisation must submit a copy of its statute under
Article 40(3). What constitutes a “constituent document” for an
international organisation could be subject to different interpretations.
It is recommended that the term “constituent document” be clarified in
Article 40(4).

Rights of Observers

56. Article 41 provides a list of the rights of observers. Previous
election observation mission reports of the 0scE/oDpiHR have noted
that some observers have encountered limitations of their rights
during the counting of ballots and tabulation of results. Even the most
recent election observation mission report from the 2010 municipal
elections notes that the Code “should clearly state that PEC members,
observers and proxies have the right to scrutinise the validity of ballots
and the correctness of counting and tabulation procedures.”38 Article
41(1)(f) of the draft Code allows observers to “attend the procedures
of counting of votes and summing up of results” Furthermore, draft
Article 41(5) obliges election commissions to create all the necessary
conditions for election observers to perform their duties. Such
provisions are welcome.

37 Guidelines for an internationally recognised status of election observers, IIL. 1.4 vi.

38 osce/opiHR Election Observation Mission Final Report Municipal Elections, 30 May 2010
(13 September 2010), page 28.
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57. By amending Article 41(n) on 8 December, the draft Code
positively responds to the Venice Commission and the OSCE/ODIHR
recommendation that this Article be reformulated to specifically state
that observers have the right to obtain copies of all protocols completed
by election commissions.3? More widely, the Code should ensure that
observers be able to follow all elements and stages of an electoral
process, including such aspects as the delimitation of electoral districts
and the financing of electoral campaigns.*°

58. Article 41(4) provides for sanctions against observers, as well
as electoral subjects and mass media representatives, for violating
the conduct requirements set forth in Article 41(2)(a & d). Article 92
provides for a fine of 500 GEL for violating these provisions. Article
91 provides for a fine of 500 GEL for restricting the rights of an
observer, electoral subject or representative of mass media. Failure
by an election commission to provide copies of summary protocols
on elections, referendum or plebiscite, or to deny access to observers,
shall lead to the fining of the commission chair and/or secretary with
a 1000 GEL fine (Article 89). The possibility to impose sanctions can
potentially have positive impact on the conduct of those following an
electoral process and enhance the implementation of the law.

X. Election campaign provisions
Freedom of expression

59. According to Article 45(3), “[t]he election program must not
contain propaganda of war and violence, of overthrowing the existing
State and social system or replacing it through violence, of violating
the territorial integrity of Georgia, of calling to foster citizen hatred
and enmity, religious and ethnic confrontation” This prohibition
could constitute infringement on freedom of expression and could be
reconsidered to ensure the right of people to advocate change through

39 Guidelines for an internationally recognised status of election observers, IIL. 1.7 v.

40 Guidelines on an internationally recognised status of election observers, pp. 3-4.
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peaceful means. Furthermore, the draft Code does not stipulate what
sanctions apply in case of violation of this provision.

Use of Public Resources

60. Article 48(1) allows the use of administrative resources for
campaign purposes - thatis, the provision allows the use of state-funded
buildings, communication means, and vehicles provided that equal
access is given to all election subjects. On the face of it, this provision
appears to adhere to the equal opportunity principle. However, in
practice such equality may quickly be undermined as political parties
in government have easier access to such resources (government
facilities, telephones, computers and vehicles). Moreover, Article
48(2) allows civil servants to use their official vehicles for purposes of
campaigning, provided the fuel costs are reimbursed.

61. OSCE/ODIHR election observation mission reports from
past elections have consistently identified the use of administrative
resources in Georgian elections as a significant problem. This problem
is due in part to the lack of clarity and specificity in the legislation,
as reproduced in the draft Code. The draft Code provisions blur the
line between the state and political parties and fall short of oscEe
commitments.*! The Venice Commission and the OSCE/ODIHR
recommend revising the provisions on the use of administrative
resources. Additionally, the last Evaluation Report by the Council of
Europe Group of States against Corruption (GRECO) on transparency
of party funding in Georgia raises similar concerns and “recommends
to take further measures to prevent the misuse of all types of

administrative resources in election campaigns.’42

41 Paragraphs 5.4 and 7.6 of the 1990 osce Copenhagen Document; the former calls for a clear se-

paration between the State and political parties and the latter commits the state to “provide...
necessary legal guarantees to enable [political parties] to compete with each other on the basis
of equal treatment before the law and by the authorities”

42 GRrEco, Evaluation Report on Georgia on Transparency of party funding, Third Evaluation

Round, Strasbourg, 27 May 2011, Adopted by GRECO at its 51st Plenary Meeting (Strasbourg,
23-27 May 2011; Greco Eval III Rep (2010) 12E), paragraph 69.
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Officials campaigning

62. Article 49(1) prohibits persons “holding offices in state or local
authorities” from combining campaign activities in support (or against)
electoral subjects with the conduct of their official duties, specifically
by using subordinates in campaigning, gathering signatures during an
official business trip, or conducting “pre-election agitation” Persons
“holding offices in state or local authorities” are not listed in Article
49 and there are varying interpretations among stakeholders as to
which public officials are legally considered to be persons “holding
offices in state or local authorities”. Further, the matter is complicated
by Article 2(z°), which provides a list of “public officials” Although
it is not clear how exhaustive this list is, it should include those
persons specifically listed in Article 45(4) as being prohibited from
engaging in the election campaign. It is also recommended that this
list include governors and mayors. Considering the current overall
dominance of one party in various elected bodies, the State and local
public structures may be too easily confused with the dominant party.
The Venice Commission and the 0SCE/ODIHR recommend that
the draft Code be amended to provide clearer and more explicit
provisions defining “public officials” and “persons holding office”.
The Code should further prohibit such individuals from directly
or indirectly using administrative resources and from engaging in
electoral campaign activities on behalf of any party/candidate, in
order to ensure a level playing field for all contestants.

63. The Venice Commission and the OSCE/ODIHR commented
positively in the last Joint Opinion on the introduction of Article 49(3)
of the Election Code in force, which stipulates that state and local
governments, between the day of announcement of the elections and
the day of determining the election results, are not allowed to launch any
special programs apart from those envisaged in their annual budgets.
The same provision is included in the draft Code. The previous Joint
Opinion advised that, although a positive provision, implementation
should be “assessed in practice during the next elections’*3 During

43 Joint Opinion on the Election Code of Georgia, CDL-AD(2010)013, 9 June 2010, para. 45.
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the 2010 municipal elections, observers noted that this provision was
violated by some local governments.** The Venice Commission and
the 0SCE/ODIHR recommend that authorities in Georgia make
a more concerted effort to enforce laws governing the abuse of
administrative resources during election campaigns.

Campaigning by religious
and charitable organisations

64. Article 45(4) of the draft Code prohibits charity and religious
organisations from participating in pre-election agitation. It would
appear that this is intended to prevent undue influence by religious
and charitable organisation and to prevent improper influence through
charitable donations. However, this may be overly restrictive. Although
this might seem like a logical provision, this provision violates the
principles of freedom of religion and non-discrimination. The oscEe/
oDIHR and the Venice Commission recommend that Article 45(4)
be amended to conform to international standards protecting
freedom of religion and the right to non-discrimination in the
exercise of speech through campaigning.

Prohibition of campaigning for foreign citizens

65. Article 45(4) of the draft Code prohibits aliens from participating
in election campaigns. This prohibition is also problematic. The rights
of freedom of expression and association, according to Articles 10
and 11 of the European Convention of Human Rights, belong to all
persons within the jurisdiction of a member State. Even if non-citizens
(stateless and alien residents) do not have the right to vote, they do
have the right to freely express their opinion, associate and participate
in political debates during election campaigns. Such a clause limits
fundamental rights of non-citizens residing in Georgia and conflicts
with the basic human rights protected by the regional and global

4 osce/opiHR Election Observation Mission Final Report Municipal Elections, 30 May 2010
(13 September 2010), page 13.
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international conventions recognised by Council of Europe member
states and oscE states. The 0SCE/ODIHR and Venice Commission
recommend that this prohibition be deleted from Article 45(4).

Prohibition of election-day campaigning

66. The draft Code does not include any general campaigning curfew
or any prohibition against election-day campaigning in and around
polling stations. The only limitation is contained in Article 51(12),
which prohibits “any pre-election paid and/or free advertising on Tv
or radio” Undue influence in the last 24 hours before an election can
take place in various contexts, such as agitation at the actual polling
place or its vicinity and door-to-door campaigning on the day of
voting. During the 2008 parliamentary elections and 2010 municipal
elections, campaigning activities and materials were, in fact, observed
on election day both inside and in the vicinity of polling stations. It
is recommended by the Venice Commission and the OSCE/ODIHR
that consideration be given to including a general prohibition
against any type of campaign activity during the last 24 hours prior
to elections. Campaigning and campaign materials in and around
polling stations on election day should be prohibited.

XI. Media
General Comments

67. Provisions regulating the media during election campaigns are
found in Articles 50 and 51. According to the Council of Europe’s
and the OSCE/ODIHR’s reports on the 2008 parliamentary and
extraordinary presidential elections, Georgia has a free and a diverse
media environment, which offers the citizens access to a wide range
of political views. The Ad Hoc Committee of the Parliamentary
Assembly of the Council of Europe observed that during the
extraordinary presidential elections “both print and broadcast
media offered a wide and diverse coverage of the election campaign,
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enabling the voters to become familiar with the platforms of different
candidates4?

68. Article 51(1) of the draft Code stipulates that the requirements
of equitable treatment apply only to “qualified” electoral subjects. In
order to be granted the status of a “qualified electoral subject” status,
the contestant must establish a level of “popular support” through
either prior electoral success (3 per cent of the vote in the last local
elections or 4 per cent of the vote in the last parliamentary elections)
or 4 per cent in not less that five public opinion polls held during
the election year, or in an opinion poll held no later than a month
before the elections. Although the legal provisions appear to provide
an adequate framework for fair campaign conditions for electoral
contestants, a problematic element remains. New political parties,
which should have equal opportunity with political parties that have
participated in previous elections, are limited to “qualifying” through
the usage of opinion poll results. This potentially limits the ability for
new political parties to compete on an equal basis in elections.

69. The methodological requirements for opinion polls for obtaining
“qualified electoral subject” status appear strict, as does the requirement
about the number of times (five times in a year or once not less than 30
days before election day) thata poll must yield a certain resultin order to
qualify a particular subject for free airtime. Moreover, it is not entirely
clear who is the appropriate body for assessing and enforcing these
requirements as the final decision seems to be left to the broadcaster.
It is recommended that Article 51 be amended to address these
concerns. In accordance with the Venice Commission Code of
Good Practice in Electoral Matters and the Venice Commission
and OSCE/ODIHR Guidelines on Media Analysis during
Election Observation Missions, public media “should provide

45 Council of Europe, Parliamentary Assembly, Report on the observation of the Extraordinary
Presidential Elections in Georgia (5 January 2008), Doc. 11496, 21 January 2008), p. 6, paragraph
34; OSCE/ODIHR, Election Observation Mission Final Report on the Parliamentary Elections in
Georgia of 21 May 2008, Warsaw, 9 September 2008, pages 14-17 and 0sCE/ODIHR Election
Observation Mission Final Report on the Extraordinary Presidential Election in Georgia of 5
January 2008, Warsaw, 4 March, pages 12-15.
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parties and candidates in elections with equal access and fair
treatment.”#® This should be reflected in Article 51.

Common Advertising Rates

70. The standard of equality of campaign conditions for all electoral
contestants includes the right to have access to the same commercial
rate for electoral ads offered to political parties and candidates and
that the times and locations of the advertising be similar. Such equality
is guaranteed in print space (Article 50(2)) and with the revision of
Article 50(1)b on 8 December this requirement also seems to apply
to Tv and radio public broadcasters. The latest revision is welcome
and corresponds to a previous Venice Commission and OSCE/ODIHR
recommendation.

News Coverage and Other Programs

71. Articles 50 and 51 could also be improved as they are currently
limited to providing conditions for contestants to convey messages
through free airtime and do not extend to coverage of contestants
in the news or other programs. The Council of Europe’s Committee
of Ministers has recommended that “Where self-regulation does not
provide for this, member states should adopt measures whereby public
service media and private broadcasters, during the election period,
should in particular be fair, balanced and impartial in their news and
current affairs programmes, including discussion programmes such as
interviewsordebates”4’ Itisrecommendedbythe Venice Commission
and the osce/ODIHR that Articles 50 and 51 be amended to
require that public media provide comprehensive information on
all aspects of the election process through a variety of programs,
outside the current free-of-charge slots, in order to create a forum
for discussion for all contestants. It is also recommended that

4 Code of Good Practice in Electoral Matters, L. 2.3. a and Guidelines on Media Analysis du-
ring Election Observation Missions , par. 57. Source: http://www.venice.coe.int/docs/2009/
CDL-AD(2009)031-e.pdf.

47 Ibid., para. I 2.
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these articles be amended to require that public media should
be obliged to treat all contestants on equitable terms, not only
in special election programs, but also during all other programs,
including its news broadcasts. It is further recommended that
private broadcasters be encouraged to produce informative and
discussion programmes involving parties and candidates. Where
they do so, they should comply with the same conditions as public
broadcasters.

XIl. Campaign finance
General Comments

72. Article 52 of the draft Code provides that the costs incurred by
the election administration regarding the preparation and conduct of
elections and referenda, as well as the activities carried out by the election
administration, shall be financed from the State Budget of Georgia. Each
year the cec has to submit budget estimates to the Ministry of Finance
for the election administration of the subsequent year.

73. Articles 54 through 57 of the draft Code regulate campaign
contributions and election campaign funds. These articles are generally
positive steps for transparency and accountability in elections.
However, there remain areas in these articles that should be improved.

74. Article 56(1) establishes a legal threshold of five per cent of valid
votes cast as a barrier for receiving public campaign funds. Some funding
should be extended to all political parties and electoral contestants
who receive a minimum level of citizen support in order to promote
political pluralism and provide voters genuine election choices. This is
particularly important in the case of new political parties, who must be
given a realistic opportunity to compete with existing political parties in
elections. Consideration should be given to lowering the threshold for
the allocation of public campaign funds.*8

48 See paragraphs 188 and 190 of the Guidelines on Political Party Regulation by the 0SCE/ODIHR
and the Venice Commission, 2011; available at www.osce.org/odihr/77812.
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75. In addition to general party funding, Article 56(1) of the draft
Code grants political parties, which receive over five per cent of votes
in the parliamentary elections, additional funding in reimbursement
of election campaign expenses, including those related to pre-electoral
advertising on television. The article stipulates that reimbursements
will be disbursed based on the financial statements on actual expenses
incurred. These provisions are welcome as they could help create
equitable minimum campaign conditions for electoral contestants and
encourage accountability. However, Article 56(1) could be strengthened
to make reimbursements more clearly conditional on the fulfilment
of all reporting and audit requirements established by Article 57(6).
The Venice Commission and the 0SCE/ODIHR recommend that
Article 56(1) be amended to condition disbursement of public
funding upon fulfilment of all reporting requirements established
by Article 57(6).

76. The provision in Article 55(6), which exempts “the sums given
by parties from their resources for the election fund of their election
subject’, is of concern. This provision effectively removes the limits
established in Article 55(4) & (5) on contributions to election campaign
funds. Not only does such a provision give unfair advantage to wealthier
political parties, it will also encourage contributions to be made in a
manner that circumvents the very limits established by Article 55(4)
& (5), as well as preventing the timely disclosure before the elections
of the name of the person who originally made the donation.*® The
Venice Commission and the OSCE/ODIHR recommend that the
exemption provided in Article 55(6) be deleted from the draft
Code. Further, in order to enhance transparency, general reports of
political parties, which are required on an annual basis by existing
law, should also be filed within a reasonable period of time before
the elections so that voters know the identities of contributors to
political party funds. In this context, as recommended by GRECoO in the

49 Observers noted in the 2010 municipal elections that, in the case of one particular political
party, a significant proportion of donations to its campaign funds came from the party itself.
See 0sCcE/ODIHR Election Observation Mission Final Report Municipal Elections, 30 May 2010
(13 September 2010), page 13. This is especially problematic because general reports on politi-
cal party accounts are not due until February of the following year, which is several months af-
ter the elections. Id.

225

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/


http:donation.49

Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

Joint Opinion on the Electoral Code of Georgia

Third Evaluation Report on transparency of party funding in Georgia,
the authorities should “establish a standardised format for the annual
financial declarations to be submitted by political parties, seeing to
it that financial information (on parties’ income, expenditure, assets
and debts) is disclosed in an appropriate amount of detail and (ii) to
ensure that information contained in the annual financial declaration
(including donations above a certain threshold) is made public in a
way which provides for easy access by the public’>%

77. Another concern is the distinction established in Article
55(4) & (5) related to campaign contributions of natural persons and
“legal persons” or “legal entities” “Legal” persons or entities, which
are presumed to include companies formed under Georgian law,
can contribute three times as much to a campaign fund as a regular
citizen. Not only does this provision discriminate against citizens,
it will also encourage some contributors to create legal entities in
order to at least triple the amount of a campaign contribution. The
Venice Commission and the 0OSCE/ODIHR recommend, absent an
articulated and justifiable basis for this discrimination, that these
provisions be amended to provide the same contribution limit for
natural persons as is applicable to “legal persons”.

78. Article 55(8)f of the draft Code tightened the rules regarding the
contributions to campaign funds by legal entities in which the State is
a shareholder. The article has been clarified compared to its previous
version in the Code currently in force (Article 47(5)f), which states
that “it is prohibited to accept donations in the election campaign fund
from (...) Georgian entrepreneurial legal entity partially owned by the
state” (Article 47(5)f). While the language in the current Code may be
subject to interpretation as to what “partially owned” means, the draft
Code makes it clear that any degree of state participation in a legal
entity disqualifies it from making contributions to campaign funds.

79. In the framework of this section, it should be noted that the
OSCE/ODIHR and the Venice Commission are also due to publish a
Joint Opinion on the draft Law on Amendments and Additions to the
Organic Law of Georgia on Political Unions of Citizens. In this context,

50 GRrEco, Evaluation Report on Georgia on Transparency of party funding, Third Evaluation
Round, para. 81. ii.
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it should be pointed out that the amendments to the Law on Political
Unions of Citizens prohibit all legal entities from financing general
activities of political parties. If both laws are adopted as drafted, legal
entities would be prohibited from financing political parties, but
would be permitted to contribute to their election campaign funds.
Such differences in the sources of funding of political parties during
and outside of campaign periods raise questions as to the objectives
pursued and may also be counterproductive from the perspective of a
prohibition included in the Law on Political Unions of Citizens.

80. Initiative groups of voters are able to participate in elections
and present candidates. However, there are no provisions in the draft
Code on the funding of initiative groups of voters or their candidates in
elections. Nor are there any provisions requiring that the principle of
equal access to media be applied to candidates presented by initiative
groups of voters. The Venice Commission and the OSCE/ODIHR
recommend that the draft Code be amended to provide funding
mechanisms and access to media for candidates presented by
initiative groups of voters.

81. The draft Code fails to address how political activities in
referenda and plebiscites are to be funded. There are no provisions
specifying how groups in support or opposed to referenda and
plebiscite proposals are funded in these types of processes. The Venice
Commission and the 0SCE/ODIHR recommend that the draft Code
be amended to include regulations on funding and media access
during referenda and plebiscites.

Election Campaign Funds

82. Articles 54(1) and 55(1) specify that goods and services given “free
of charge” come within the definition of a campaign contribution and
are subject to limitations and legal obligations for financial reporting.
These articles should be strengthened by including goods and services
provided at a discount or below market value in the definition of a
campaign contribution.

83. Article 55(3) provides that “the funds deposited without
indication of the data provided for by the paragraph 2 of this article shall
be considered anonymous’, and shall thus “be transferred immediately

227

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

Joint Opinion on the Electoral Code of Georgia

to the State budget of Georgia” This measure runs the risk of being
disproportionate. It curtails the right to property (First Protocol to
the Convention for the Protection of Human Rights and Fundamental
Freedoms) in an excessive way in order to prevent improper deposits
while, at the same time, there seem to be far less drastic means to
achieve the same end with no lesser level of efficacy. For instance, the
law could simply prohibit both, the attempt of making a deposit as well
as the actual processing (by bank officials) of such requests. They could
be characterised as a criminal offence according to the Criminal Code
and thus left to the courts to apply the prescribed sanction for such
acts in accordance with the principle of proportionality. The Venice
Commission and the 0SCE/ODIHR recommend that Article 55(3)
be accordingly amended.

84. Article 56 would benefit from explicitly stating that leaders and
members of political parties are prohibited from applying or converting
campaign funds, received from both public and private sources, for
personal use. The lack of such a provision opens the possibility for
abuse and corrupt activities by political party leaders or members who
have access or control of campaign funds.

Accountability, Reporting and Audit Requirements

85. Article 57(4) states various duties of the election campaign
fund manager, such as monthly reporting to the cec on sources
and amounts of contributions. These measures contribute to the
transparency and are positive. However, the provision requires
financial reporting only on a monthly basis, which was seen to be
inadequate in practice during the 2008 parliamentary elections
and 2010 municipal elections. It is recommended by the Venice
Commission and the 0SCE/ODIHR that this provision be revised
to ensure the financial report is submitted to the Financial
Monitoring Group of the cec and published in a timely manner
in advance of election day. This provision should also include an
obligation to report on expenditures (not only contributions) in
both the pre-election and post-election periods.

86. Article 57(6) outlines post-election reporting requirements
related to campaign funds, which contributes to the overall transparency
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of campaign financing. Also Article 55(13) requires that the final audit
report submitted by election contestants be “open, public and available
to everyone” The ckc is compelled to give this information and all
such reports are accompanied by relevant supporting documentation
(apparently “mentioned information”) and posted on the cEc website
within two (2) business days of its adoption.

Monitoring Body

87. Article 57(12) requires the CEc to establish a Financial Monitoring
Group, tasked with reviewing and auditing the financial reports that
all election subjects are required to submit during an election period.
This provision defines the role and responsibilities of this Financial
Monitoring Group. The group is composed of “social representatives,
lawyers and licensed financial auditors” who study the information
provided in reports and present it to the cEc.

88. Observers noted in the 2010 municipal elections that the Financial
Monitoring Group’s effectiveness was limited by the lack of clarity about
its mandate and the limited instruments at its disposal. According to
group members, they were not authorised to check the accuracy of
financial statements provided by electoral subjects.”! The group did not
have access to the source documents, i.e. electoral subjects’ accounting
records, which supported the supplied financial statements. The
Venice Commission and the OSCE/ODIHR recommend that Article
57(12) be amended to clearly define the role and responsibilities
of the Financial Monitoring Group overseeing the implementation
of campaign finance provisions. The Finance Monitoring Group
should be empowered to carry out its own checks of the supporting
documentation provided by electoral subjects. The Financial
Monitoring Group should also have the authority to issue subpoenas
to compel the production of receipts, invoices, bank statements
and other documentation in order to verify the completeness and
accuracy of all financial reports.

51 oscEe/opiHr Election Observation Mission Final Report Municipal Elections, 30 May 2010

(13 September 2010), page 13.
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89. In the context of this section, it should be pointed out that while
the draft Election Code tasks the Financial Monitoring Group of the
cec with the monitoring of election campaign finances, Article 34
of the draft amendments to the Law on Political Unions of Citizens
stipulates that “monitoring over legality and transparency of financial
activities of a political party shall be carried out by the Chamber of
Control of Georgia” While the provisions of these two laws, which
vest two different institutions with authority over related tasks, are not
necessarily contradictory, the legislators are encouraged to take these
differences into account when finalising both pieces of the legislation.
Consideration should particularly be given to ensuring that there is no
overlap or conflicts of jurisdiction between the two bodies.

Sanctions

90. Article 57(8) of the draft Code provides that a court ruling can
restrict an electoral subject “from participation in future elections” if
the electoral subject did not “represent fund account” to an election
commission. This article does not provide any limitation on the length
of the restriction and does not require that the court ruling define
the period of time for the restriction. An indefinite restriction, which
is a permanent forfeiture of political rights, for violating campaign
reporting requirements would appear to be excessive. The Venice
Commission and the 0SCE/ODIHR recommend that Article 57(8)
be accordingly amended.

91. Article 57(9) of the draft Code foresees that if an electoral
subject violates campaign finance regulations, the appropriate DEC
or the cec can “apply to the court with the request of consolidation
of the results of the elections without taking into account the votes
received by these election subjects” The election commission’s
application must be based on a violation that is “substantial” and
which “could affect the results of the election” This text will be
extremely difficult to apply and provides a disproportionate remedy
for a campaign finance violation. “Could affect the results” is hard
enough to apply when considering physical ballots that are contained
in ballot boxes. Applying this phrase to events occurring outside of the
polling station and without reference to mathematical probabilities
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that can be applied to quantitative measures such as physical ballots
will be extremely difficult.

92. The above sanction is also disproportionate. Such a sanction,
amounting to cancellation of votes received by a contestant when
consolidating theresults, on the mere basis of alate delivery of campaign
accounts, is disproportionate and could easily be abused in order to
“cancel” an electoral subject once the results are known. It is also not
clear how courts, which are normally not in charge of consolidating
the results, would handle such cases. The draft Code does not seem to
indicate that the contestant, whose votes are cancelled, would benefit
from the same type of protection as he/she would in a fully-fledged
court process. Finally, the draft Code does not specify whether courts
could act on their own motion or whether election commissions
would have to submit evidence and present expert opinion on how the
alleged violation “could affect the results of the election” The Venice
Commission and the 0SCE/ODIHR recommend that the provisions
of Articles 57(9) be reviewed to address the above concerns.

93. The Venice Commission Code of Good Practice in Electoral
Matters notes that the principle of transparency in campaign funding
consists of two “levels”’>> While the requirement of opening campaign
accounts and filing reports represents the first level of the principle,
the second level consists of the additional requirement of enforcement
mechanisms after elections. The withholding of public funds until
compliance is established, as noted above, is one such mechanism.
Another mechanism, which is the form of a sanction, is the forwarding of
monitoring documentation to the public prosecutor’s office for criminal
prosecutions. Consideration should be given to amending the Code to
require that the Financial Monitoring Group be required to forward
relevant information to the prosecution authorities where the campaign
finance provisions are deemed violated.

52 Venice Commission Code of Good Practice in Electoral Matters, I1.3.3.
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XIll. Voting and tabulation of results

Special Provisions for Disabled
Voters and Minority Voters

94. The draft Code contains positive provisions to assist disabled
voters and voters with limited physical abilities. Article 23(4) requires
the establishment of election precincts at hospitals and in-patient
institutions. Subparagraphs (a) and (c) of Article 33(1) provide that
voters with limited physical abilities or medical conditions that
require hospitalisation be included in the mobile ballot box list. As
for the location of the polling stations, Article 58(3) contains special
provisions to facilitate polling station access for disabled voters upon
application no later than 25 days prior to voting day. With regard to
the preparation of ballot papers for the election precincts, Article
63(2) stipulates that the cec shall ensure the use of technology that
will enable voters with vision problems to fill in the ballot papers
independently. Article 65(3) entitles a person who is unable to vote
independently “to ask any person for help in the voting booth’, except
for those personnel listed in subparagraphs (a-d). These are positive
features that address the specific needs of persons with physical
disabilities. However, Article 65(3) could be further clarified to specify
the physical arrangements that must be in place in a polling station to
enable illiterate or physically disabled persons to vote and the specific
steps to be undertaken by the polling station election administration
to ensure the exercise of voting rights by disabled and illiterate voters.

95. Articles 62(2) and 63(1) suggest that the ‘book of records’
in a polling station and ballots be printed in languages other than
Georgian where necessary for local populations. Article 63(1)
expressly identifies the Abkhazian language as necessary for ballots in
Abkhazia. Article 70(10) directs that the final minutes of an election
commission be printed in Abkhazian or other local minority languages.
These are positive provisions. However, the English translation of
Article 62(2) uses the word “might” instead of “shall” In order to
further facilitate the participation ofall societal groupsin elections,
the Venice Commission and the OSCE/ODIHR recommend that
consideration be given to amending the Code to require that all

232

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/



Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

La justicia electoral mexicana en el foro internacional

elections materials in areas with significant national minority
populations be printed in minority languages.

Military Voting

96. Articles 23(4) and 23(6) address the establishment of special polling
stations for military units, military commands and on ships. Article
66(9) also provides for voting by a mobile ballot box “on territory of
which there is a military base” if it meets the requirements of Article
33(1)(d) of being “located far away from the electoral area” While it
is acceptable for the electoral law to have special provisions ensuring
that a member of the military is able to exercise the right to vote while
on active duty, these provisions must be written carefully, as voting by
the military can be subject to abuse. There may also be confusion as to
which electoral district the military voter should receive a ballot from.
This recommendation has been included in previous opinions, but still
not adequately addressed in the draft Code.

97. Voting by the military and police personnel have proved to be
controversial in past elections in Georgia due to the failure of the
legislation to provide sufficient clarity on arrangements for these
types of voters. The draft Code continues to be ambiguous in defining
the conditions under which these voters can vote for the majoritarian
component of elections if their place of service is away from their
residence. In the 2010 municipal elections, the Tbilisi city court ruled
that 17,000 servicemen registered by the Ministry of Interior could
only vote in the proportional component of local self-government
elections.”® However, prior to this court ruling, the cec held the view
that these servicemen would be able to vote in both the majoritarian
and proportional elections.”® Thus, the confusion over military and
police voting remains unaddressed by the draft Code. The Venice
Commission and the 0SCE/ODIHR again recommend that the Code
clearly stipulate all the requirements in an unambiguous manner,
and state how these requirements are to be applied, including in

53 oscEe/opiHRr Election Observation Mission Final Report Municipal Elections, 30 May 2010
(13 September 2010), page 10.

.
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determining which majoritarian ballot a member of the police or
military should receive in elections.

Mobile Voting

98. Mobile voting should only be allowed under strict conditions,
avoiding all risk of fraud.”> Article 33(3) states that “only handicapped
electors are included into the list for a mobile box, who are not able to
independently visit the electoral commission” Article 33(1), however,
expands the list to electors in prison, hospitals, those in military
service, and those “on territory of the electoral district, but in a place
if difficult to access” Further, Article 33(2) expands the list to voters
who cannot “visit the voting premises” if the voter applies for mobile
voting not later than two days prior to election day. Article 33(2) also
provides that an application to vote by the mobile ballot box can be
made by telephone. Thus, it would appear that the opportunities for
mobile voting are very broad and not limited to those voters who have
no opportunity to vote except through the use of the mobile ballot
box. It is recommended by the Venice Commission and OSCE/
ODIHR that Article 33 be revised to insure that mobile voting
is available only to those in a hospital or who have illnesses or
physical disabilities, which prevent them from visiting a polling
station. Further, the Code should require that all applications for
mobile voting be in writing, except in case a physical disability
prevents the voter from writing.

99. Article 66, which regulates the process of mobile voting,
provides that a single mobile ballot box is used by a precinct election
commission. Article 66 does not address the possibility that one ballot
box may not be sufficient to accommodate all special voters who may
need to vote by mobile voting. It is recommended that Article 66 be
amended to address this possibility and specify when more than one
mobile ballot box may be used by a precinct election commission.

100. Article 66(4) requires that two PEC members, who are
chosen by ballot, conduct voting at the addresses of eligible mobile

55 Code of Good Practice in Electoral Matters, L. 3.2. vi.
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voters. This follows in part the recommendation from the previous
Venice Commission and OSCE/ODIHR opinions on the matter, which
recommended that “there should be two members of the Pec for
administering mobile voting” However, it does not follow another
part of that same recommendation which stated that the two selected
members “should not have been appointed to the PEC by the same
appointing authority”>® Article 66 also does not reflect the third part
of the recommendation from that opinion: “Article 56 [now 66] should
expressly state that all procedures for identifying a voter, issuing
a ballot, marking a ballot, and for observation and transparency are
applicable to the mobile voting procedure”’®’ Improvements along the
described lines would clearly add important safeguards to minimise
the possibilities for fraud in the process of voting by means of a
mobile ballot box. The Venice Commission and the OSCE/ODIHR
recommend that Article 66 be amended to incorporate these
safeguards for mobile voting.

Voting Procedures

101. An amendment to the Code in 2009 introduced the possibility for
video surveillance and recording in polling stations for the purpose
of recording violations of the law. Article 58(6) of the draft Code
provides that “it is restricted to take photos or video films within
the cabin for voting”>® The Venice Commission and the 0SCE/ODIHR
previously recommended the deletion of this provision as it could
result in some voters being intimidated by the recording of activities
in the polling station even though the stated intention is to create
more transparency and control. Despite the prohibition included in
draft Article 8(18) to conduct photo and video recording inside voting
booths, the Venice Commission and the OSCE/ODIHR reiterate
previous recommendations to remove the provisions for video
surveillance in polling stations altogether.

56 Joint Opinion of the Election Code of Georgia (CDL-AD(2006)023), page 24.
57 Id.
58 See also Article 8(18).
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Determination of Election Results

102. Articles 67 through 71 contain detailed provisions on opening
of ballot boxes, determination of results of voting, compilation of
summary protocols of voting, and the consolidation of election results.
Provisions for how the ballots in mobile ballot boxes are accounted for
are of concern.

103. Article 68(4) requires that all ballots (special envelopes
containing ballots) in a mobile ballot box be invalidated if the number
of ballots in the mobile ballot box exceeds the number of signatures
in the list of voters using the mobile ballot box. It would go against
the principle of proportionality for one hundred legitimate and
valid mobile ballots to be invalidated just because one extra ballot is
found in the mobile ballot box. A better practice may be to note any
discrepancy in the number of mobile ballots in the protocol, thereby
preserving an evidentiary basis for later consideration should there be
a mathematical possibility that an extra ballot in the mobile box could
have affected the result. Furthermore, since similar provisions do not
exist for invalidating ballots in regular ballot boxes, this provision
amounts to unequal treatment of voters using a mobile ballot box. It
is reccommended by the Venice Commission and OSCE/ODIHR that
this requirement in Article 68(4) be removed from the draft Code.

Publication of results

104. Article 71 outlines the procedures for the completion of summary
protocols on voting results by election commissions in an electoral
constituency. Article 71(9) as revised on 8 December 2011 requires that
the pEcs “hand over” signed and certified “photocopies of the Precinct
Electoral Commission summary protocols...(these protocols shall have
the same legal power of the Precinct Electoral Commission summary
protocols)” This Article further stipulates that a representative/observer
receives a photocopy of a PEC protocol and confirms the receipt by
signing the DEC book of registration. Article 71 does not expressly require
the DEC to complete its own protocol summarising the results from
individual PEcs within the district. However, Article 21(1)(f) indicates
that a “summary protocol of dec voting results shall be drawn up” This
would be consistent with previous Venice Commission and OSCE/ODIHR
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recommendations that the DEC complete a protocol, which includes
results from individual pEcs within the district as an integral part of the
DEC protocol, thereby enabling parties and observers to audit the results.
The Venice Commission and the 0SCE/ODIHR recommend that Article
71 include text similar to that in Article 21(1)(f), which requires that
“summary protocol of DEC voting results shall be drawn up”

105. Article 76(4) stipulates that the cec “ensures upload of the final
minutes of the election results on the web site of the commission in
parallel with the receipt of the final minutes” Article 76(7) directs the
CEC to “publish on its web site the information about election results
according to each election precinct” and deliver this information to the
press and other media. Article 76(8) directs the ctc to “publish it (PEC
summary protocols) immediately on its web site” These transparency
mechanisms are welcome as they allow both observers and political
parties to check the accuracy of the results and of their consolidation.
These provisions are in line with previous opinions of the Venice
Commission and OSCE/ODIHR that recommended publication by the
ckc of the results per polling station.

Invalidation of Results

106. Provisions regulating the invalidation of election results should be
clarified. Indeed, the inadequacy in the area of invalidation of election
results has been shown by the experience of past elections.”® As
noted in previous Joint Opinions, there is an inconsistency in the draft

59 osce/opiHR Final Report on Georgia Parliamentary Elections, Part 2, 28 March 2004, page 23,
for a detailed explanation of the cec’s decision concerning the Khuol and Kobuleti constituencies.
See the following case: The Georgian Labour Party v. Georgia, Application no. 9103/04, 8 July
2008: “141. (...) the Court concludes that the cEC’s decision of 2 April 2004 to annul the election
results in the Khulo and Kobuleti electoral districts was not made in a transparent and consistent
manner. The cec did not adduce relevant and sufficient reasons for its decision, nor did it provide
adequate procedural safeguards against an abuse of power. Furthermore, without resorting to
additional measures aimed at organising elections in the Khulo and Kobuleti districts after 18
April 2004, the cec took a hasty decision to terminate the country-wide election without any
valid justification. The exclusion of those two districts from the general election process was void
of a number of rule of law requisites and resulted in a de facto disenfranchisement of a significant
section of the population (see, mutatis mutandis, Matthews v. the United Kingdom [Gc], no.
24833/94, §§ 64-65, ECHR 1999-1). There has accordingly been a violation of the applicant
party’s right to stand for election under Article 3 of Protocol No. 1 on account of the de facto
disfranchisement of the Khulo and Kobuleti voters”
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Code between Articles 21(1)(e), 72(3), 75(3), and 78(21), which give
the authority to invalidate election results to DEcs, and Articles 14(1)
(k) and 78(22), which appear to extend some invalidation powers to
the cec as well. It is recommended by the Venice Commission and the
OSCE/ODIHR that all articles which relate to invalidation of election
results be thoroughly reviewed and amended to ensure their clarity
and consistency, and that they expressly state the authority of the cec
in regard to invalidation of results. The 8 December amendments,
by suppressing the possibility for election commissions to cancel
election results ex officio, go against the Code of Good Practice in
Electoral Matters, which provides that, “[w]here the appeal body is
a higher electoral commission, it must be able ex officio to rectify
or set aside decisions taken by lower electoral commissions”®?
Such discretion must of course be exercised in conformity with the
principle of equality.

107. Article 150(1) provides: “A district electoral commission
may annul vote results in an electoral precinct where this law
was grossly violated” This provision amounts to granting DECs
an extraordinary discretion in annulling the election in a precinct
since judging whether the law has been “grossly” violated is a
question of subjective appreciation. The 8 December amendment
to Article 150(2), if it were to be understood as applying to cases
when irregularities may influence the results of the elections
and were introduced into Article 150(1), would be welcome. The
Venice Commission and the OSCE/ODIHR recommend that
Article 150(1) be reviewed in this sense. The Venice Commission
Code of Good Practice counsels that an election commission
“should have authority to annul elections, if irregularities may have
influenced the outcome, i.e. may have affected the distribution of
seats,”®l including significant deviations from campaign finance
regulations.®?

60 Code of Good Practice in Electoral Matters, 11.3.3..

61 Code of Good Practice in Electoral Matters, I1.3.3.e. See also European Court of Human

Rights, Namat Aliyev v. Azerbaijan, Application no. 18705/06, 8 April 2010, about cases
of gross violations; para. 74: "it is first necessary to separately assess the seriousness and
magnitude of the alleged election irregularity prior to determining its effect on the overall
outcome of the election”

62 Code of Good Practice in Electoral Matters, I1.3.5, par. 109: “In the event of significant devia-

tions from the norm or if the statutory expenditure ceilings are exceeded, the election must be
annulled”

238

DR © 2015.
Tribunal Electoral del Poder Judicial de la Federacion-http://portal.te.gob.mx/


http:regulations.62

Esta obra forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx Libro completo en:
https://biblio.juridicas.unam.mx/bjv https://goo.gl/MEpsM4

La justicia electoral mexicana en el foro internacional

Recount of Ballots

108. Following the 8 December draft amendment, Article 14(1)
(k) grants the cec the power to order a recount of ballots from
a polling station only on the basis of a complaint and not anymore
on its own initiative. However, neither Article 14(1)(k), nor any other
provision in the draft Code provides any criteria for when a recount
is required. It is recommended that the Code be amended to state
what circumstances justify a recount. Further, it is recommended
that the Code specify the procedures to be used during the recount.
It is also recommended for the Code to provide that reasonable
notice of the recount be given and that this notice be given to
relevant stakeholders, including accredited observers.

XIV. Legal protections
General Comments

109. Previous joint opinions and final reports of election observation
missions have commented extensively on shortcomings in the
legislation related to the resolution of election complaints and appeals.
Recommendations have been made to adopt simple, understandable,
and transparent procedures that will ensure both effective remedies and
the adjudication of electoral disputes before an impartial tribunal in a
fair and public hearing. Articles 72-74 and Articles 77-78 of the draft
Code make changes to previous legal provisions, but do not introduce
any significant improvements. Thus, the draft Code continues to require
improvement in the area of election complaints and appeals.

110. During the 2010 municipal elections, a number of shortcomings
related to the complaints and appeals procedures were evident. The
0sce/ODIHR Final Report stated that “there was an apparent lack
of understanding of provisions regulating election disputes among
commissions and complainants alike. More than half of the appeals that

were filed at the CEC were submitted after prescribed deadlines®3

63 osce/opiHR Election Observation Mission Report, Georgia, Municipal Elections, 30 May
2010, p. 19.
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It was also noted that complaints and appeals were frequently filed
with non-competent bodies and that the bEcs and cEc inconsistently
determined which complaints to adjudicate. Observers have noted
that the “lack of understanding of procedures and of competences of
commissions and courts was even more evident in the post-election
period than before election day. Several complaints and appeals were
submitted to the cec instead of competent DECs and courts. The CEc
took an inconsistent approach and examined some of these complaints
on their merits, overstepping its competence as it was not the
competent body to examine them%* Yet, despite these inadequacies
in the Code currently in force, the lawmakers have only made minor
adjustments in the relevant articles when drafting the new Code. Thus,
the election dispute resolution system remains complex and vague.
The text of the draft Code provisions regulating complaints and
appeals must be improved.

“Forum Shopping”

111. The draft Code contributes to the existing confusion over the
competencies of different bodies involved in the review of complaints
and appeals by creating a parallel complaint system. Separate complaints,
based on the same alleged violation but filed by different complainants,
can proceed independently of each other in election commissions
as well as in courts. Instead of specifying where a complaint must be
filed, the draft Code only contributes to the confusion and leaves the
possibility for the complainant to “shop” for his/her forum. The Venice
Commission and the 0SCE/ODIHR recommend that consideration
be given to specifying in the Code where a complaint must be filed
based on the nature of the complaint and not on the personal,
subjective preference of the complainant.®®

112. As noted above, the draft Code provisions for the resolution of
election disputes are complex and at times ambiguous. These provisions
should be clarified and streamlined so as to eliminate inconsistencies,

6% [d, at page 24.

65 Cf. Code of Good Practice in Electoral Matters, I1.3.3.c last sentence.
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ambiguities, and gaps. Most importantly, the competence of all bodies
involved in the review of complaints and appeals should be clearly
defined.

Administrative Sanctions

113. Articles 79 - 92 of the draft Code establish administrative sanctions
for violations of the law. These articles set out monetary fines between
500 GEL and 5,000 GeL imposed for a range of election offences. While
these provisions attempt to ensure objectivity and transparency in the
punishment of electoral violations, it is recommended that each sanction
be periodically reviewed to ensure that proportionality in punishment
is maintained.

XV. Concluding remarks

114. Overall, the draft new Election Code is conducive to the conduct
of democratic elections and has many positive features. Efforts have
been made through a package of additional amendments submitted
on 8 December 2011 by the Parliament of Georgia, aiming at
implementing recommendations made in the draft Joint Opinion.
Nevertheless, concerns remain due to the fact that the text of the
draft Code is ambiguous or lacks clarity in certain areas. Among
theseissuesare: restrictions on the passive suffrage rights of citizens;
the formation of electoral districts that undermines the principle of
equality of suffrage; long residency requirements for candidates;
lack of effective mechanisms to facilitate the participation of women
in elections; remaining shortcomings in the regulation of political
party and campaign finances; and shortcomings in the complaints
and appeals process.

115. The mostimportant among these issues is the notable inequality
in the size of electoral districts, which according to the lawmakers is
due to the fact that the boundaries of districts correspond to those
of municipalities, which range in size. Hitherto, election districts in
parliamentary elections ranged between some 6.000 some 160.000
registered voters. The Georgian authorities informed of their intention
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to engage in reform of the administrative system, which would lead to
changes in the size of districts. The Venice Commission and the oscE/
ODIHR strongly recommend such redistricting.

116. Relevant public authorities should be fully informed of their
obligationsunder the Code, onceadopted. Public servants and officials
at all levels should also be fully informed of the restrictions related to
an electoral campaign that apply to them. Enhanced enforcement of
election-related laws by all levels of the election administration, the
Ministry of Interior, the General Prosecutor, and the courts is also
required. Therefore, as in former opinions, the Venice Commission
and the OSCE/ODIHR reiterate that apart from improving the legal
framework itself, full and effective implementation of the law
is necessary in order to ensure conduct of elections in line with
international standards.
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Report on the Misuse of Administrative Resources
During Electoral Processes

Manuel Gonzélez Oropeza”
Johan Hirschfeldt™

Oliver Kask™"

*kkk

Serhii Kalchenko

I. Definition and scope
A. Scope

1. After more than twenty years of election observation in Europe and
more than ten years of legal assistance to the Council of Europe
member states, many improvements were observed regarding electoral
legislation and practice. These improvements were materialised thanks
to political will and to a rather successful implementation of international
recommendations in the electoral legal framework. Nevertheless, the
practical implementation of electoral laws and laws related to political
parties (including financing of political parties and electoral processes)
remains problematic to several extents. The conduct of elections
according to the rule of law involves the setting of a mechanism that
would ensure the respect of democratic principles, the guarantee of
equal treatment in the exercise of the right to vote and to be elected,
the development of a political culture, as well as transparency in the

*  Substitute member, Mexico.
#**  Substitute member, Sweden.
*** Member, Estonia.

###* Expert, Ukraine.
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exercise of rights and duties by the electoral actors, preventing therefore
any kind of abuse. One of the most crucial, structural and recurrent
challenges, raised on a regular basis in election observation missions’
reports in most of the countries observed, is the misuse of administrative
resources, also called public resources, during electoral processes.
This practice is an established and widespread phenomenon in many
European countries, including countries with a long-standing tradition
of democratic elections. Several generations of both incumbents and
civil servants consider this practice as normal and part of an electoral
process. They seem even not to consider such practice as illegitimate
action vis-a-vis challengers in elections. It may be consequently harder
for these challengers to take advantage of administrative resources. This
phenomenon seems part of an established political culture and keeps
a relation not only with practices potentially regarded as illegal but
also with the ones caused by the lack of ethical standards related to the
electoral processes of the public authorities in office.

2. Considering this widespread phenomenon, the Venice Commission
decided to prepare a report on the issue as well as to draw guidelines,
on the basis inter alia of the contributions of three Venice Commission
members, Messrs Gonzalez Oropeza,1 Hirschfeldt and Kask, and one
election expert, Mr Serhii Kalchenko. In order to assess the situation
among the Venice Commission member states, the report aims at
answering two questions: 1) what are the inherent weaknesses in
legislation and in practice in the member states that lead to misuse of
administrative resources during electoral processes? 2) How to address
this problem in law and in practice?

3. The report proposes in this introductory part a definition of
the notion of administrative resources during electoral processes.
The report also defines in this introductory part the scope of
this analysis in a comparative perspective. For the purpose of this
comparative approach, the Secretariat of the Venice Commission
prepared a table comparing legal provisions, opinions and election
observation missions’ reports dealing with this topic in the various

Use of public funds for election purposes, the practice in Mexico, Report by Mr Manuel
Gonzilez Oropeza (CDL(2012)076). Available at: www.venice.coe.int/webforms/documents/
?pdf=CDL(2012)076-e. Remark: All website references are updated up to 15 October 2013.
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Venice Commission member states, with the help of the members
who contributed to this comparative table (CDL-REF(2012)025rev).
This table exclusively analyses electoral laws. Therefore, other pieces
of legislation related to the misuse of administrative resources, though
relevant, are not covered in the report. The report also benefits from
the contributions of the Fourth Eastern Partnership Seminar held in
Tbilisi, Georgia, on 17-18 April 2013, and presentations on relevant
practice in Latin America, France, Armenia, Azerbaijan, Georgia,
Ukraine and Moldova.?

4. After an executive summary (part two) the third part of
the report focuses on the legal environment and the practice
in member states, making reference to other countries for the
purpose of comparison. A fourth part elaborates on the distinction
between legitimate or illegitimate use of administrative resources
during electoral processes. The fifth part of the report suggests
recommendations in order to prevent the misuse of administrative
resources and limit the phenomenon.

5. Finally, in a sixth part, the Venice Commission draws guidelines
aiming at fighting misuse of administrative resources during electoral
processes, for the consideration of the states and lawmalkers.

6. This report was adopted by the Council for Democratic Elections
at its 46 meeting (Venice, 5 December 2013) and by the Venice
Commission at its 97" Plenary Session (Venice, 6-7 December 2013).

B. Sources, reference documents
7. This report is mainly based on the following sources:

- Council of Europe, Convention for the Protection of Human Rights

and Fundamental Freedoms;3

- osck, Copenhagen Document 1990;*

2 Reports of the Seminar: CDL-EL(2013)007. Available at: http://www.venice.coe.int/webforms/
documents/?pdf=CDL-EL(2013)007-bil.

Available at: www.conventions.coe.int/Treaty/en/Treaties/Html/005.htm.

Available at: www.osce.org/odihr/elections/14304.
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- Case-law of the European Court of Human Rights;>

- Council of Europe, Parliamentary Assembly, election observation
missions’ reports;®

- Council of Europe, GRECO reports;7

- Council of Europe, Parliamentary Assembly, Lobbying in a
democratic soc