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Reales eAudiencias de Santo Domingo, Niueva Espaiia,
Panama, (fudtemala, Lima, Quadalajam, Santa Fe de

Bogota, (harcas, Quito, (oncepcion, y Manila
Poderoso Sefior:

Por mandado de vuestra Sefioria he visto (Economia
iuris: On libro de derecho del siglo XV, refundido para el
siglo XXI, escrito por el doctor Juan Javier del
Granado, quien construye un texto admirable con el
doble ; )ue%g del lenguaje y del concepto de los que es
maestro. 'T'odolo que hay de bien escrito y pensado en
derecho, se hallara junto en este autor, sin que los
estudiantes y los estudiosos tengan que andar
buscando en infinitos otros antiguos y modernos, pues
se hallan en el abundante florilegio bien cultivado de
este libro, que por ello merece ser alentado con el
aplauso de los buenos ingenios y la licencia de los
superiores para imprimirse.

La novedad reside en el olvido de la memoria. Por
obra de esta premisa, la tienda del anticuario se
convierte en un magnfﬁco laberinto de realidades
plurales y contrapuestas, en un recinto donde es dificil
distinguir entre el ayer y el hoy. En este espacio del
Pasado—Presente, la tienda del anticuario, es donde
puedo imaginar a Borgcs, 0 a su alter ego bibliofilo,
Cartaphilus, recorriendo cuidadosamente con sus
avidos dedos de bibliotecario algunos viejos anales. El
escritor argentino intérprete, amante y seductor de lo
antiguo descubre en esa tienda, ubicada en el portefio
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barrio de San Telmo, aun hombre procedente del pais
alegérico del Libertador, el cual busca entre los
palisemptos, pergaminos y otras sombras de la
memoria al Hado de Iberoamérica. El viejo se dirige al
joven y le dice que €l puede mostrarle como descubrir
el arcano conocimiento que anhela. Ambos dialogan
sobre la estética occidental y la cultura indiana, sienten
devocion por la retdrica escolastica y se maravillan ante
el esplendor intelectual del Siglo de Oro. Es Américay
Europa, el Viejo y Nuevo Mundo, el barroco y la
modernidad, que se unen desde la logica de las
semejanzas discontinuas en un sincretismo cultural e
intelectual perfecto: Averroes, Abenjaldin, Suarez y
Vitoria, conviven con Vazquez de Menchaca y
Solérzano, pero también con figuras como Coase,
Manne, Becker, Posner, Cooter y Myerson. En el
culmen de esta conversacion apocrifa, el mas joven, del
Granado, descifra el mensaje orfico-pitagorico de esta
neo-caverna, y con extrema fe en el progreso de los
pueblos de América, se convierte en un jurista
apasionado que, tal como €l mismo expresa, se atreve a
yuxtaponer la segunda escolastica del siglo XVIconel
analisis economico del derecho del siglo XX, es decir,
el pensamiento juridico de las escuelas americanas de
Chuquisaca y de Chicago; arriesga mucho y sin lugar a
dudas las criticas llegaran por este flanco, pero la obra
debe entenderse globalmente ya que dosifica la
tradicién propia con la contemporaneidad de nuevas
perspectivas.
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La tienda del anticuario es la gran matriz que
desencadena el estudio de Granado. La obra participa
del recurso estructural del argumento—tesis marco
organizado al modo de las <ca;as chinas> que se
desenvuelven de forma concéntrica. Las piedras
maestras que unen este edificio tedrico sostenido por
los pilares del elenco de tradiciones, culturas, lenguas y
gentes, son el derecho indiano y el derecho romano;
sirven al autor para reformular y remodelar los
conceptos tanto del estado de derecho como también
del orden de pandectas.

Del Granado responde a aquellas criticas que producen
un inmerecido efecto deslegitimador de la funcion
jurisdiccional a momento que se fragua el estado de
derecho. De este modo el razonamiento JUI’IdlCO, que
ya no se justifica deductiva y literalmente sino a
manera de analogia, expresa una historia que ya se ha
narrado que parece irreal porque se mezclan los sucesos
que pertenecen a hombres en épocas distintas. De este
<experimento intelectual> del Granado extrae todas las
posibilidades fusionando la mentalidad matematica de
la teoria de juegos con la profunda teologia y poéticade
lasegunda escolastica.

La arquivolta de esta compleja construccion se cierra
con un andlisis profundo del orden de pandectas. El
manejo de las fuentes en este apartado es sumamente
rico, y sorprende la comparacion constante entre los
postulados de los legistas del medioevo y los de la
eleccion racional, contrapuestos ambos al imperante
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racionalismo europeo también monoteista, que
pretende la adoracion de la diosa Razén con el mismo
fervor con el que Moisés bajaba del Monte Sinai; no en
vano del Granado ha debido extraer el brillo a muchas
Viejas joyas.

La superacion que se produce de la dicotomia entre el
saber barroco y el saber moderno por razén de su
invitacion a la ficcion y al juego, nos desvela el mundo
secreto de las conexiones, donde del Granado utiliza
una nueva rejilla desmontando los parametros
culturales que cifran el discurso, superando el lenguaje
y las medidas tradicionales.

Ha llegado la hora de partir, ya el manto de la noche
empieza a cubrir al barrio de San Telmo y la
conversacion los ha dejado exhaustos, pero Borges
desaparece un instante y reaparece con una bella
edicaon de los Prologos, con un prologo de prologos, la
ofrece como presente a su compaiiero porque ahora ha
comprendido plenamente que no solo su idioma, su
literatura, sino su derecho y sus instituciones de

obierno, fueron una gigantesca revolucion en el
pensamiento del siglo X V1, que se caracterizo por el
empeiio de acabar con la tirania que subyuga al hombre
con su poder desde hace siglos.

Guarde Dios a vuestra Sefioria como este su servidor
desea.

—Josep Cafilabate, Universitat Autonoma de
Barcelona.
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Royal Courts of Santo Domingo, New Spain, Panama,
(fuatemala, Lima, Quaddlajam, Santa Fe of Bogota,
(barcas, Quito, (oncepcion, and Manila

My Lord:

The author and subject, here presented to your
Lordship, have, in themselves, the best of claims to
your protection. Much of the history of law in Latin
America turns on the pivot of Jean-Jacques Rousseau.
In Rousseau we can see clearly the promise of Latin
America in the throes of a democratic revolution,
characterized by an explosion of political organizing
and the abortive attempt in 1812 to establish the short-
lived Constitution of Cadiz; in Rousseau we also see
its predicament. On one side lies the promise of alaw
that helps educate the citizens of democracy to a
virtuous freedom. On the other is the quest for utopia
through politics. Juan Javier del Granado’s ambition,
evident 1n these pages, is to edge Latin American law
from the non-realism of an incorrigibly ideological
turn of mind, to the realism of the rule of law and the
law of the pandects infused with social facts.

When Rousseau proclaimed, «I hate tyranny; I
consider it to be the source of all the evils of
humankind,» he confirmed the possibility of seeking
the fulfillment of man in society through the
elimination of political oppression and domination. In
itself, certainly there can be nothing objectionable
about wanting to resist tyranny. The problem is not
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that of engaging politics in an effort to protect human
liberty. The temptation of Rousseau, instead, is to
understand the salvation of humankind from the
tyranny and chains of the world to arrive through the
perfect synthesis of individual wills in the wolonté
generale. The final, fatal tendency of any Rousseau-like
ideology is therefore the paradox of seeking liberation
through subjection to the all-powerful Legislator, to
seek human fulfillment through the most hubristic
pretenses of the State.

Latin American law has suffered from this ideology at
least since the days of Simon Bolivar. The Libertador
was, famously, an acolyte in the priesthood of
Rousseau. Bolivar wrote of Rousseau to his tutor
Simon Rodriguez (who himself was consumed with
the thought of Rousseau), «Y ou cannot imagine how
deeply the books you gave me are engraved on my
heart. I have not been able to omit even a single comma
from these great theses which you presented to me.
Theyhave ever been before my mental eye, and I have
followed them as I would an infallible leader.»
Unfortunately, the infallibility of his intellectual
leader became, in Bolivars self-image, his own
infallibility as the leader of the new republics of
America. The man whose military vision vanquished
an empire, whose foresight longed for the
transnational unification of a continent, also had such
constitutional blindness that he was prepared to retain
almost absolute power in himself for life,
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understanding himself to be the embodiment of the
will of the people with an utterly Rousseauian
confidence. The scars of statism, autocracy and
revolutionary violence without a genuine rule of law
have been a part of what del Granado refers to as the
«convulsive history» of constitutionalism in Latin
Americaever since.

Yet, that it not the sole legacy of Rousseau, and
Rousseau is far from the only tradition of thought to
mold Latin American law. Such amedley of traditions
has molded Latin American law (from the democratic
movement in canon law called conciliarism to the
contractual reading of the nature of political power
articulated by the Jesuit Francisco Suarez, always
thought to be one of the bright lights of the School of
Salamanca, to the rebellions which brought
independence to English North America and to the
French colony of St. Domingue) that it’s hard to tell
which have had the most impact. If we are able to resist
the temptation to utopia, we can receive from
Rousseau a great passion for humanity as well. The
law envisioned by his political pamphlet Le (ontrat
social 1s an education of citizens in public virtue, a self-
imposed constraint on the disorderly and chaotic wills
of individuals for the benefit of the common good.
This 1s a clear vision of the constructive possibility,
indeed necessity, of the rule of law. How can Latin
America capture this, without continuing to fall prey
to the dark side of Rousseau, as Bolivar did?
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The proposal offered by the method of this book is a
brilliant response to that predicament. The antidote
to the modern tendency toward utopia/away from
dystopia 1s to assert a presence, an encounter with
something given. As the contemporary French
philosopher Alain Finkelkraut has said, «at the base of
modernity is a sort of resentment toward the world as
it has been given to us, a resentment toward the
iven.» Del Granado accepts, embraces the given. He
understands that the utopian temptation of Latin
American law is to be met with a self—understanding
that «Latin Americans are the inheritors of a great
tradition of legal thought » Who would even imagine
to-day that law is the inheritance of Latin America?
Perhaps no other continent has been, to such a degree,
the victim of foreign perceptions. There are the
Spanish colonies of the Black Legend (Inquisition,
intolerance,  counterreformation, the  cruel
conquistador and the saintly friar) promoted by the
synonymity of Protestantism and modernism. There
is the South America of English travelers and the
Latin America of French romantics. There is even the
backward Spam of Hemmgway s sanguinary tourism.
Yet there is no recognition of the vast Catholic
Habsburg empire of the New World under law,
which  foreshadowed the federaism and
constitutionalism of the United States of America.

In seeking the Possibilities of the law of the future that
most authentically corresponds to our humanity,
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therefore, del Granado unearths the rich lcgacy of the
past rather than looking to schemes and idcologics.
Baroque humanists, jurists, theologians and
grammarians in the 16* century acknowledged, with
such robustness, the human fraities and fallibilities
which we all have; they elevated human values,
affirmed the inherent dignity and worth of every
human being, defined individual liberty and human
rights. They also asserted that humanity must take
responsibility for its own destiny, that human beings
are responsible for the realization of their aspirations
and have within themselves the power of achieving
them under the law of pandects. And they resiste
being assigned to any overarching ideology. «The
noble savage,» «the new man,» «the state’s man»—
such umversallzmg 1deas were alien to them.

One need not be versed in the discipline of economics
(I am not) nor share the author’s commitment to
Kelsenian positivism (I do not) to appreciate and be
moved by this work’s sincere attempt to offer an
«extended encounter with humanism.» One need
only be open to the possibility of an unexpected
encounter. There, perhaps (rather than a Rousseauian
utopia, or a Hobbesian dystopia,) we may discover
something indeed new, including the marvelous
possibilities of law.

I'am, your Lordship’s most obliged humble servant,

—Paolo Carozza, Notre Dame Law School
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